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PREFACE  TO  VOL.  n,  SECOND  EDITION. 


The  purpose,  method  of  preparation,  etc.,  of  this  second 
volume  are  substantially  the  same  as  in  volume  I.  of  this 
series. 

Several  new  topics  have,  however,  been  added  in  order 
more  fully  to  cover  the  ground  usually  traversed  by 
students  at  law. 

MAESHALL  D.  EWELL. 
Chicago,  April  5, 1915. 
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PKEFAOE  TO  VOL.  IL 


The  xnirpose,  plan,  and  method  of  execution  of  the  series^ 
of  which  this  forms  the  second  volume,  are  suflBciently 
stated  in  the  preface  to  the  first  volume.  In  preparing  the 
present  volume  the  matter  has  been  somewhat  more  con- 
densed; yet  without  omitting  anything  which,  in  the  opinion 
of  the  writer,  it  is  essential  for  the  student  to  know.  The 
subjects  treated  are  among  the  most  important,  if  they  are 
not  in  fact  the  most  important,  subjects  in  the  course  of 
studies  usually  pursued  by  students  at  law.  The  works 
selected  for  condensation  are  well  and  favorably  known  to 
the  profession;  and  the  experience  of  the  writer  as  an  in- 
structor leads  him  to  hope  that  his  work  will  prove  useful 
in  economizing  the  time  and  lightening  the  labors  of  those 
for  whose  use  it  has  been  prepared,  namely,  students  at  law. 

MABSHALL  D.  EWELL. 
TJnion  College  of  Law,  Chicago, 
March  20, 1883. 
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PREFACE  TO  VOL  IIL 


This  volume  forms  the  third  and  last  of  the  series,  the 
first  of  which  was  published  five  years  ago.  The  plan 
adopted  in  the  first  two  has  been  retained  in  this,  and  the 
works  abridged  are  well  and  favorably  known  to  the 
profession. 

The  additional  experience  of  five  years,  and  the  favorable 
reception  accorded  the  volumes  already  published,  confirm 
the  editor  in  the  opinion  expressed  in  the  Preface  to  Volume 
I.  as  to  the  usefulness  of  such  books  when  carefully  pre- 
pared and  judiciously  used.  It  is  hoped  that  the  present 
volume  will  not  be  found  less  useful  than  its  predecessors. 

MAESHALL  D.  EWELL. 
Union  College  of  Law,  Chicago, 
March  16,  1888. 
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BOOK  L 

<nr  THB  ODNTRAOT  COEMERALLT:  ITS  OBICOH  AND  IHBSOIOTiaVL 


CHAPTER  L 

BBVUrinONS   and    DIVISIOlfB. 

An  agent  is  a  person  duly  authorized  to  act  on  behalf  of 
another,'  or  one  whose  unauthorized  act  has  been  dnly 
ratified.' 

In  every  definition  of  an  agent,  the  one  element  in  com- 
mon is  the  recognition  of  the  derivative  authority  of  the 
agent;  and  this  element  is  really  the  differentia  of  an  agenl^ 

The  person  from  whom  the  authority  is  derived  is  gener- 
ally csdled  the  principal  or  employer,  more  rarely  the  con- 
stituent; [2]  whilst  the  agent  is  sometimes  called  an  at- 
tomey,  delegate,  or  proxy.  The  contract  which  exists  be- 
tween the  principal  and  agent  is  called  a  contract  of  agency; 
the  right  of  the  agent  to  act  in  the  name  or  on  behalf  of 
another  is  termed  his  authority  or  power;  and  this,  if  con- 
ferred formally  by  an  instrument  under  seal,  is  said  to  be 
conferred  by  letter  of  attorney  or  power  of  attorney. 

1.  Whenever  a  reference  is  made  to  3.  Oo.   Litt.   207;    Wolf   y.   Horn- 

"Erana  on  Agency''  (EweU's  editipn),  castle,  1  Boe.  &  Pul.  316. 

edited  by  direction  of  M.  Bender  ft  4.  Com.    Dig.    ''Attorney/'  A.;    1 

Co.,  Inc.,  is  the  one  meant.  Liyermore,  67;  Story,  |  3;  Smith,  M. 

S.  See  a  collection  of  definitions  in  Law,  109;  Ind.  Contract  Act,  s.  182. 
Tiffany  on  Agen^,  1-8,  note. 

£3] 
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Agents  are  divided: 

(a)  In  respect  of  the  extent  of  their  authority,  into 

Universal; 

Oeneral; 

Special  or  particular  agents: 

(b)  In  respect  of  the  nature  of  the  agency,  into 

Mercantile  and 
Non-mercantile  agents: 

(c)  In  respect  of  their  liability  in  selling,  into 

Del  credere  agents  and 
^  Such  as  are  not  del  credere: 

(d)  In  respect  of  the  extent  of  their  duties,  and  of  the 

amount  of  skill  required  of  them,  into 

Gratuitous  and 

Paid  agents; 

Professional  and 

Unprofessional  agents. 
A  number  of  other  divisions  might  be  readily  framed  by 
assuming  other  points  of  difiE^ence  as  a  basis  of  division. 

Oeneral  agents  are  such  as  are  authorised  to  transact  all 
business  of  a  particular  kind;^  whilst  a  special  agent  is 
authorized  to  act  only  in  a  single  transaction.^ 

The  distinction  between  special  and  general  agents  is  of 
littl^or  no  practical  value,  so  far,  at  least,  as  regards  the 
principal  and  third  parties.  Whenever  a  dispute  arises 
between  them  with  reference  to  the  authority  of  the  agent, 
the  question  is  not  simply  whether  the  authority  is  special 
or  general,  but  it  may  also  be  very  necessary  to  inquire,  as 
vnll  appear  hereafter,  whether  the  agent  ^s  acts  are  within 
the  apparent  scope  of  his  authority.^  If  the  agent  exceeds 
his  special  authority,  and  in  so  doing  makes  his  principal 
liable,  the  latter  is  entitled  to  [3]  claim  compensation  from 
the  agent  for  such  damages  as  have  resulted  from  the  un- 
authorized act. 

5.  Oilman  ▼.  Robinflon,  Ry.  &  Moo.  7.  The  fact  of  agency,  general  or 
227;  Kaye  v.  Brett,  ^  Ex.  269.  special,  and  extent  of  authority  is  a 

6.  Brady  ▼.  Todd,  9  C.  B.,  N.  S.  question  of  foot  for  the  jury.  See 
592;  see  Whitehead  y.  Tuckett,  15  Beringer  ▼.  Meanor,  85  Penn.  8t. 
Kast,  400.  223,  41  la.  286. 
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A  factor  is  an  agent  for  the  sale  of  goods  in  his  posses- 
sion,  or  consigned  to  him.  He  is  often  called  a  commission 
merdiant  or  consignee.®  He  is  called  a  supercargo,  if  au- 
thorized to  sell  a  cargo  which  he  accompanies  on  the 
voyage. 

Del  credere  agents  are  distinguished  from  other  agents 
by  the  fact  that  they  guarantee  that  those  persons  to  whom 
they  sell  shall  perform  their  part  of  the  contract.  A  del 
credere  agent  is  not  responsible  to  his  principal  in  the  first 
instance,*  though  the  contrary  opinion  at  one  time  pre- 
vailed.^ 

The  true  definition  of  a  broker  is  that  he  is  an  agent  em- 
ployed to  make  bargains  and  contracts  between  other  per- 
sons in  matters  of  trade,  commerce,  or  navigation.  A 
broker  is  a  mere  negotiator  between  the  other  parties.*  If 
the  contract  which  the  broker  makes  between  the  parties  is 
a  contract  of  purchase  and  sale,  the  property  in  the  goods, 
even  if  they  belong  to  the  supposed  seller,  may  or  may  not 
pass  by  the  contract.  Whatever  may  be  the  effect  of  a  con- 
tract as  between  the  principals,  in  either  case  no  effect 
goes  out  of  the  broker.  If  he  signs  the  contract,  his  signa- 
ture has  no  effect  as  his;  but  only  because  it  is,  in  contempla- 
tion of  law,  the  signature  of  one  or  both  of  the  principals: 
no  effect  passes  out  of  the  broker  to  change  the  property  in 
the  goods.  He  himself,  as  broker,  has  no  possession  of  the 
goods;'  no  power,  actual  or  legal,  of  determining  the  desti- 
nation of  the  goods;  no  power  or  authority  to  determine 
whether  the  goods  should  be  delivered  to  buyer  or  seller,  or 
either. 

According  to  the  business  in  which  they  engage,  brokers 
are  [4]  called  exchange  brokers,  stockbrokers,  merchandize 
brokers,  ship  brokers,  and  insurance  brokers, 

''  The  distinction  between  a  broker  and  factor  is  not 
merely  nominal,  for  they  differ  in  many  important  particu- 
lars.  A  factor  is  a  person  to  whom  goods  are  consigned  for 

8.  The  terms  factor  and  oofnmi8'  tion  are  conflicting.  See  Ewell's 
nof»  merchant  are  synonymouB.     See     Evans  Agency  *3,  note  4. 

Pericina  v.  The  State,  50  Ala.  154.  S.  Saladin  v.  Mitchell,  45  111.  79. 

9.  Hornby  ▼.  Lacy,  6  M.  &  S.  166.         3.  Saladin   ▼.   Mitchell,   supra, 
L  The  authorities  upon  this  ques- 


Digitized  by  VjOOQ IC 


6  Of  thb  C0NTRA.0T  GsNSBAiXT.  [Book  1. 

sale  by  a  merchant  residing  abroad,  or  at  a  distance  from 
the  place  of  sale,  and  he  usiuJly  sells  in  his  own  name,  with- 
out disclosing  that  of  his  principal.  But  the  broker  is  not 
trusted  with  the  possession  of  the  goods,  and  he  ought  not 
to  sell  in  his  own  name.''^ 

The  factor  has  a  special  property  in  the  goods  and  a  gen- 
eral lien  upon  them.  When,  therefore,  he  sells  in  his  own 
name,  it  is  within  the  scope  of  his  authority.*  If  the  broker 
sells  in  his  own  name,  he  acts  beyond  the  scope  of  his  au- 
thority, and  his  principal  is  not  bound. ^'^ 

4.  BwriBg  T.  Oorrk^  S  B.  4  Aid.         9.  Id. 
143.  $.  SftkdlA  T.  Ifit^aD, 
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[9]  CHAPTER  IL 

PASTIES    TO    THE    OONTSACT. 


Sbctt.  L  The  Principal 

It  may  be  laid  down  generally  that  any  person  sni  jnrifl, 
unless  prohibited  by  the  mnnidpal  law  to  whidi  he  is  sub- 
ject, may  be  either  a  principal  or  an  agent  Inasmuch,  how- 
ever, as  the  same  exceptions  do  not  apply  to  both  principals 
and  agents,  we  shall  first  consider  what  persons  may  be 
principals. 

By  the  common  law  all  persons  who  have  power  to  do  a 
thing  In  their  own  right,  may  do  it  by  an  agent;  in  other 
words,  transfer  that  power  to  another.^ 

An  elementary  principle  of  the  law  of  contracts  is  that  no 
contract  is  binding  unless  based  on  the  assent  of  the  parties 
to  do  or  not  to  do  some  act  or  acts,*  and  clearly  no  assent 
avails  unless  the  party  assenting  is  capable  of  doing  so  at 
law.  Incompetency  to  contract  is  of  two  kinds.  It  is  either 
natural  or  legal  By  natural  incomi)etency  is  meant  an  in- 
competency directly  traceable  to  a  mental  defect,  whether 
chronic  or  temporary;  by  legal  incompetency,  an  incom- 
petency other  than  natural  in  the  above  sense,  directly 
traceable  to  a  provision  of  mimicipal  law.  The  incom- 
petency of  lunatics,  idiots,  and  drunkards,  is  of  the  former 
kind;  that  of  aliens,  infants,  married  women,'  outlaws  and 
convicts,  and  seamen,  of  the  latter  kind.  Incompetency  is 
either  absolute  or  limited;  and  its  effect  may  be  either  to 
make  a  contract  altogether  void,  or  to  give  to  one  party 
rights  denied  to  the  other,  as  formerly  in  the  case  of  the 
voidable  contracts  of  infants  made  with  persons  competent 
to  contract.* 

First,  as  to  disability  on  the  ground  of  natural  incom- 
petency. 

1.  Coombe'a  case,  9  Co.  Rep.  756;  8.  See  post,  contracts  for  treatment 

Com.  Dig.  "Attorney,"  c.  1.  of  these  disabilities. 

1  Jackson    ▼.   Galloway,   6   Scott,  4.  Bac.  Abridg.  Infancy,  I,  8. 
78«;  1  Pot  on  Obi.  I,  112. 
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When  one  of  the  parties  to  a  contract  is  of  unsound  mind, 
and  the  fact  is  unknown  to  the  other  contracting  party,  no 
advantage  having  been  taken  of  the  lunatic,  this  unsound- 
ness of  mind  will  not  vacate  a  contract,  especially  where  the 
contract  is  not  merely  executory,  but  executed  in  whole  or 
in  part,  and  the  parties  cannot  be  restored  altogether  to 
their  original  position*^  It  is  conceived  that  the  same  result 
would  take  place,  if  the  contract  were  made  through  another 
who  acted  upon  the  authority  of  the  lunatic,  without  having 
been  aware  or  taken  advantage  of  his  state  of  mind.  The 
principle  of  the  above  decision  was  acted  [11]  upon  in  a 
more  recent  case,  Beavan  v.  McDonnell.' 

As  to  the  disability  of  drunkards,  the  rule  is,  that  if  a  per- 
son makes  a  contract  in  such  a  state  of  drunkenness  as  not 
to  know  what  he  is  doing,  the  other  contracting  party,  who 
knew  him  to  be  in  that  state,  cannot  compel  him  to  perform 
the  contract,^  which^  however,  is  not  void,  but  voidable 
only,  and  so  may  be  ratified  in  a  sober  moment.^ 

The  contracts  of  infants  are  either  binding  voidable  or 
void.  Those  contracts  of  infants  are  held  to  be  absolutely 
void  which  are  to  his  prejudice,  or  in  which  there  is  no 
apparent  benefit  or  semblage  of  benefit  to  the  infant.* 


5.  Molton  V.  Camroux,  4  Ex.  17; 
[S.  C.  Bweirs  Lead.  Cases  on  Dis- 
abilities, 614.] 

6.  9  Ex.  309;  [S.  C,  10  id.  184.] 
The  princij^e  of  the  case  of  Molton  v. 
Camroux  is  adopted  or  approved  in 
Campbell  v.  Hooper,  3  Sm.  &  G.  153; 
Elliott  ▼.  Ince,  7  De  G.,  M.  &  G.  487; 
Hassard  y.  Smith,  6  Ir.  Eq.  429; 
Young  y.  Stevens,  48  N.  H.  133.  See, 
however,  Gibson  v.  Soper,  6  Gray  279. 
For  the  rule  in  equity,  see  Niell  v. 
Mosley,  9  Yes.  Jr.  478;  EweU's  Lead. 
Cases,  628,  631,  note. 

On  principle  it  would  seem  that  the 
power  of  attorney  of  an  infant  stands 
on  the  same  basis  as  any  other  act 
of  an  infant,  and  should  be  considered 
voidable,  not  void.  The  weight  of 
authority  is,  however,  at  present  un- 


doubtedly against  this  position;  but 
at  all  events,  the  doctrine  that  an 
infant's  act  done  through  an  agent 
are  void,  should  be  restricted  to  acts 
done  under  mere  naked  powers  of 
attorney  to  do  acts  requiring  an  au- 
thority under  seal.  See  the  subject 
considered  at  length,  and  the  author- 
ities refviewed,  in  13  Am.  Law  Rev. 
287,  288;  Ewell's  Lead.  Cases  on 
Disabilities,  44  et  seq. 

7.  Hamilton  v.  Grainger,  5  H.  & 
N.  40;  Gore  v.  Gibson,  13  M.  k  W. 
623;  S.  C,  Swell's  Lead.  Cases  on 
Disabilities,  734,  738,  note  and  cases 
cited. 

8.  Matthews  v.  Baxter,  L.  R.  8 
Ex.  132;  Brpadwater  v.  Dame,  10  Mo. 
277. 

9.  This  was  the  rule  laid  down  in 
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The  competeiM^  or  incompeteiu^  of  a  married  woman  to 
appoint  an  agent,  turns  upon  the  nature  of  her  rights,  that 
is  to  say,  upon  the  question  whether  they  are  those  of  a  feme 
covert  or  those  of  a  feme  sole.  The  power  of  a  married 
woman  to  appoint  an  agent  is  co-eztensive  with  her  rights 
to  act  as  afeme  sole.^  By  the  common  law  a  married  woman 
cannot  in  her  right  as  feme  covert  make  a  binding  contract 
during  coverture.'  In  order  to  bind  her  husband,  she  must 
be  shown  to  have  authority,  express  or  implied,  to  act  as 
his  agent'  She  has  the  right  ctf  a  feme  sole  in  the  following 
cases:  When  she  has  been  divorced  a  vinculo,  or  separated 
by  decree  of  judicial  separation,  or  when  deserted  by  her 
husband  and  in  possession  of  a  protection  order,^  or  when 
the  husband  has  abjured  the  realm.^  She  was  in  a  [12]  like 
position  when  the  husband  had  been  transported  beyond 
seas  as  a  convict.® 

A  distinction  is  made  by  the  common  law  between  the 
contracts  of  alim  friends  and  aUen  enemies.  The  contracts 
of  the  former  were  generally  valid,^  but  the  contracts  of  the 
latter  are  by  the  common  law  altogether  void,^  unless  such 
aliens  came  into  this  country  under  a  safe-conduct,  or  [13] 


Keane  v.  Boycott,  2  H.  Black,  511; 
8.  C,  Ewell's  Lead.  Gases  on  Dis- 
abilities, 17,  and  it  is  supported  by 
qaite  a  nnmber  of  authorities.  It  is 
not,  however,  believed  to  be  supported 
by  the  weight  of  modern  authority, 
which  very  elearly,  as  it  seems,  tends 
to  hold  all  ocmtracts  of  infants  (ex- 
cq>t  his  implied  contracts  for  neces- 
saries, those  appointing  agents  and 
Mnne  few  others)  voidable  only,  and 
not  void.  The  cases  will  be  found  col- 
lected in  Ewell's  Lead.  Cases,  30  et 
seq^  and  in  13  Am.  Law  Rev.  280. 

1.  See  2  Story's  Eq.  Jur.  {§  1391- 
1402;  Story  on  Agency,  §  6. 

By  statute  in  most  of  the  States 
the  disabilities  of  married  women 
have  been  largely  removed.  Consult 
the  local  statutes. 

1  Mar^aU  v.  Rutton,  8  T.  R.  545; 


Lewis  V.  Lee,  3  B.  &  C.  291;  Fair- 
thorne  r.  Blaguire,  6  M.  &  S.  73. 
See  the  American  cases  collected  in 
Ewell's  Lead.  Cases  on  Disabilities, 
312  et  aeq.    See  po8t  Contracts. 

8.  Montague  v.  Benedict,  3  B  &  C. 
631.  Smith  on  Contracts,  *431;  Free- 
stone V.  Butcher,  9  C.  &  P.  643 ;  Leeds 
V.  Vail,  15  Penn.  St.  185. 

4.  20  &  21  Vict.  c.  85;  and  Rams- 
den  V.  Brearley,  L.  R.,  10  Q.  B.  147. 

5.  Lean  v.  Schutz,  2  W.  Bl.  1199 
Lewis  V.  Lee,  3  B.  &  C.  297. 

6.  Carroll  v.  Blencow,  4  Esp.  27. 
Consult  the  local  statutes  on  these 
topics. 

7.  Co.  Litt.  1296;  Bac.  Abr. 
"Aliens,"  D.   J. 

8.  Roll.  Abr.  "Alien,"  B.;  Bran- 
don V.  Nesbitt,  6  T.  R.  23;  [8  East 
273]. 


Digitized  by  VjOOQ IC 


10 


Of  the  Contract  Generally. 


[Book  I. 


unless  they  lived  here  by  the  sovereign  license.* 

Outlaws,  as  the  name  implies,  are  without  the  protection 
of  the  law;  they  are  civiliter  mortui,  and  can  appear  in  court 
only  for  the  purpose  of  reversing  the  outlawry.* 

Sect.  2.  The  Agent 

Agents  are  not  required  to  possess  the  same  qualifieations 
with  principals;  indeed,  it  may  be  laid  down  as  a  general 
rule  that  all  persons  of  sane  ndnd  are  capable  of  becomings 
agents.  Few  persons,  if  any,  are  excluded  from  exercising 
a  naked  authority  to  which  they  are  delegated.  Hence 
monks,  infants,  feme  coverts,  i>ersons  attained,  outlawed^ 
or  excommunicated,  villains  and  aliens,  may  be  agents.^ 
But  infants  and  feme  coverts  cannot  be  attorneys  to  prose- 
cute suits  nor  to  execute  an  authority  coupled  with  an 
interest.* 

Although  few  persons  are  disqualified  from  becoming 
agents,  the  conduct  of  those  who  act  in  that  capacity  is 
watched  with  great  jealousy  by  the  law.  Thus  no  agent 
will  ever  be  allowed  to  take  upon  himself  incompatible 
duties  and  characters,  or  to  act  in  a  transaction  where  he 
has  an  adverse  interest  or  employment.* 


9.  Boulton  y.  Dobree,  2  Camp.  1S2; 
Wella  V.  Williams,  1  Salk.  46.  See 
post,  Contracts  for  treatment  of  all 
the  foregoing  disabilities. 

1.  Re  Mander,  6  Q.  B.  867,  873; 
Aldridge  t.  BuUer,  2  M.  &  W.  412. 
See  Contracts  post. 

S.  Governor  v.  Daily,  14  Ala.  469 
(a  slave) ;  Hartford  Fire  Ins.  Co. 
117  Mass.  479  (an  infant  partner). 
The  wife  may  act  as  agent  for  her 
husband.     See  ante, 

8.  Co.  Litt.  52a;  Hearle  v.  Gre^i- 
bank,  3  Atk.  695.  See,  however, 
Bradish  v.  Oibbe,  8  Johns.  Ch.  523; 
S.  C.  Swell's  Lead.  Cases  on  Disa- 
bilities, 259,  274,  and  note. 

4.  Dunne  v.  English,  L.  R.,  18  Eq. 
524.     It  is  laid  down  as  a  general 


principle  that  the  same  individual 
cannot  be  the  agent  of  both  parties. 
Hinckley  v.  Arey,  27  Me.  362. 

It  is  not  necessary  for  a  party  seek- 
ing to  avoid  such  a  contract  to  show 
that  any  improper  advantage  has  been 
gained  over  him.  It  is  at  his  option 
to  repudiate  or  affirm  the  contract, 
irrespective  of  any  proof  of  actual 
fraud.  Greenwood  v.  Spring,  54  Barb. 
375. 

In  Adams  Mining  Co.  v.  Senter,  26 
Mich.  73,  and  in  Colwell  v.  Keystone 
Iron  Co.,  36  id.  51,  the  rule  is  laid 
down  that  there  is  no  principle  of 
law  which  precludes  a  person  from 
acting  as  agent  for  two  principals. 
"There  is  no  validity  in  such  a 
proposition.    The  authority  of  agents 
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Since  no  one  can  delegate  except  what  he  may  do  in  his 
own  right,  dearly  no  agent  can  be  appointed  to  do  a  pro- 
hibited act*" 

Neither  can  one  of  the  parties  to  a  contract  be  the  agent 
of  the  other  for  the  pnrpose  ctf  signing  the  oontract^ 

mkj,  wbcD  BO  law  ii  Tiolated,  be  as  ooomiittiottt    from    bot^      licjer  t 

luge  M  their  employers  ohooee  to  Hanftheti,  89  Wia.  419;  a.  e.,  43  id. 

make  it.    It  is  only  where  the  agent  346.    See  pott. 

haa  peraonal  intereatt  conflicting  with  S.  Heogh  t.  AiMigaTennj,  IS   W. 

those  of  hie  princiiMa,  that  the  law  B.  40.  See  the  leading  case  of  Col- 

re^iiirei  peeoliar  eafcgnarde  against  line  t.  Blantem,  3  Wils.  341, 1  Smith's 

his  aets.  Lead.     Csaes    (0th  Am.  ed.) ;   •469, 

Omt  oamMyt  aet»  however,  as  agent  and  notes, 

lor  both  adler  and  pnrehascr,  unless  6L  Wri|^  t.  Dannah,  9  Osmp.  303; 

both  JoMsr  of  aad  assent  to  his  imdsr-  AdaM  ▼.  8eal«»  67  Tteik  837. 
iikiay    sneh    sgCBiQf  aad  reecifi^g 
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[16]  CHAPTER  III. 

THE    APPOINTMENT    OF    AGENTS. 

It  is  a  role  of  law  that  no  one  can  become  the  agent  of 
another  except  by  the  will  of  the  principal;^  but  this  will 
may  be  either  expressed  clearly  or  it  may  be  implied  from 
particular  circumstances.  It  may  be  expressed  in  writing 
or  orally;  it  may  be  implied  from  the  fact  that  a  i>erson  is 
placed  in  a  situation  in  which,  according  to  the  ordinary 
usages  of  mankind,  he  would  be  understood  to  represent 
and  act  for  another.^  An  agent  or  attorney  may  ordinarily 
be  appointed  by  parol  in  the  broad  sense  of  that  term  at 
the  common  law,  that  is,  by  a  declaration  in  writing  not 
under  seal,  or  by  acts  and  implication.'  The  most  usual 
mode  of  appointment  is  by  an  unwritten  request,  or  by  im- 
plication from  the  recognition  of  the  principal,  or  from  his 
acquiescence  in  the  acts  of  the  agent.* 

The  mode  in  which  an  agent  should  be  appointed  depends 
upon  (1)  the  form  in  which  his  authority  is  to  be  executed, 
and  (2)  the  corporate  or  other  character  of  the  body  from 
which  his  authority  is  derived. 

(1)  Where  an  agent  is  to  execute  his  authority  by  deed, 
it  is  absolutely  requisite  that  the  authority  to  do  so  should 
be  under  seaL^    A  distinction,  however,  is  drawn  between 


1.  Pole  y.  Leak,  8  L.  T.  Rep.  645, 
38  L.  J.  155,  Ch.;  Stringham  v.  St. 
Nicholas  Ins.  Co.,  4  Abb.  App.  Dec. 
315. 

Nor  can  the  authority  of  the  agent 
to  bind  the  principal  be  proved  by  his 
statements  as  to  the  extent  thereof. 
Maxey  v.  Heckethom,  44  111.  438. 

Nor  can  a  special  agent  enlarge  his 
authority  by  his  own  statements,  so 
as  to  bind  his  principal.  Stollenwerck 
T.  Thacher,  115  Mass.  224. 

S.  Pole  V.  Leak,  8  L.  T.  Rep.  645, 
38  L.  J.  155,  Ch. 

8.  Story  on  Agency,  s.  47;  Paris  v. 
Lewis.  85  111.  597. 


4.  Farmers',  etc..  Bank  v.  Butchers', 
etc..  Bank,  16  K  Y.  125,  145. 

5.  Co.  Litt.  486;  White  v  Cuyler, 
6  T.  R.  176;  Berkeley  v.  Hardy,  5  D 
&  C.  355;  Hibblewhite  v.  McMorine, 
6  M.  &  W.  200;  Wheeler  v.  Nevins, 
34  Me.  54;  Dispatch  Line  of  Packets 
V.  Bellamy  Manufg.  Co.,  12  N.  H.  205. 

If  the  deed  is  signed  by  the  agent 
in  the  presence  and  by  the  direction  of 
the  principal,  an  oral  request  is  all 
that  is  required.  McMurty  v.  Brown, 
6  Neb.  368;  Gardner  v.  Gardner,  6 
Cush.  483;  Ball  v.  Dunsterville,  4 
Term.  313;  The  King  v.  Longnor,  1 
Nev.  &  M.  576;  s.  c,  4  B.  &  Ad.  647. 
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an  authority  to  contract  for  a  lease  or  interest  in  land  [18] 
and  an  authority  to  sign  the  instrument  by  which  the  in- 
terest i)asses.  In  the  former  case  the  authority  may  be 
conferred  orally.* 

(2)  At  common  law,  a  body  corporate  could  not  make  a 
binding  contract  except  by  deed  under  its  common  seal. 
This  rule  prevailed  both  in  equity  and  at  law;^  nor  could 
the  want  of  such  a  deed  be  cured  by  a  mere  resolution  of 
the  corporation  members.®  The  strictness  of  the  common 
law  rule,  however,  appears  to  have  admitted  of  exceptions  • 
at  an  early  period.^ 

A  municipal  corporation  may  make  a  binding  parol  con- 
tract apparently  only  where  the  act  is  required  for  con- 
venience, or  where  either  the  acts  are  trivial  in  their  nature 
and  of  frequent  occurrence,  so  that  the  doing  them  in  the 
usual  way  would  be  inconvenient  or  absurd,  or  such  that  an 
overruling  necessity  requires  them  to  be  done  at  once.^ 


C  ColeB  y.  Treeothick,  9  Ves.  250; 
Kortlock  T.  Buller,  10  ibid.  311,  5 
Vin.  Abr.  424. 

13iiB  rule  is  changed  by  statute  in 
some  of  the  states.  See  Bissell  T. 
Terry,  69  DL  184. 

7.  Winne  t.  Bampton,  3  Atk.  473. 

8.  Mayor  of  Ludlow  v.  Charlton,  tf 
M.  &  W.  815;  Carter  v.  Dean  of  Ely, 
7  Sim.  211. 

9.  See  the  text  and  note  of  Evans' 
Agency  for  these  exceptions. 

1.  It  is  a  settled  rule  of  law  in  the 
United  States  that^  unless  the  char- 
ter or  by-laws  absolutely  require  an 
entry  of  record,  not  only  the  appoint- 
ment, but  the  authority  of  the  agent 
of  a  corporation  may  be  by  parol  or 
implied  from  the  adoption,  recogni- 
tion of,  or  acquiescence  in  his  acts  by 
the  corporation.  Bockford,  R.  I.  etc. 
R.  R.  Co.  V.  Wilcox,  66  ni.  417; 
Smiley  y.  Mayor,  etc.,  6  Heisk.  604; 
Fleckner  v.  Bank  of  U.  S.,  8  Wheat. 


338;  Maine  Stage  Co.  v.  Longley,  14 
Me.  444. 

%,  Per  Alderson,  B.,  Diggle  v.  Lon- 
don t  Blackwall  Rail.  Co.,  5  Ex.  442. 

Judge  Dillon,  in  his  work  on  Munic- 
ipal Corporations,  §  383,  where  the 
cases  are  fully  collected,  says  that 
"corporations  may  be  bound  by  im- 
plied contracts  within  the  scope  of 
their  powers,  to  be  deduced  by  infer- 
ence from  authorized  corporate  acts, 
without  either  a  vote,  or  deed,  or 
writing;  "  and  that  "  this  doctrine 
is  applicable  equally  to  public  and 
private  corporations,  but  in  applying 
it,  however,  care  must  be  taken  not 
to  violate  other  principles  of  law;" 
and  such  seems  clearly  to  be  the  law 
in  this  country.  See,  also,  id.  §§  132, 
750;  Ang.  &  Ames  on  Corp.  §  237, 
where  it  is  stated  that  "in  general, 
throughout  the  United  States,  it 
[the  old  rule  of  the  English  law]  is 
entirely  exploded." 
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[28]  CHAPTER  IV. 

JOINT  PRINCIPLES. 

The  power  of  authorizing  another  to  do  a  certain  act  or 
to  ratify  an  nnanthorized  assumption  of  authority  may  be 
vested  either  in  a  single  individual  or  in  a  number  of  in- 
dividuals. It  is  a  fundamental  rule  of  the  law  of  agency 
that  whatever  a  person  may  do  in  his  own  right  he  may  do 
by  means  of  an  agent.  Hence  it  follows  that  if  one  of  several 
principals  may  of  his  own  right  act  on  behalf  of  the  other 
principals,  he  may  appoint  an  agent  to  act  on  their  joint 
behalf.  One  of  several  principals  has  clearly  no  such  power 
where  each  of  them  has  a  distinct  interest  in  the  subject 
matter,  unless  the  others  consent.^ 

Where  more  than  one  person  has  an  interest  in  any  chat- 
tel, they  are  either  tenants  in  common,  joint  tenants,  or 
partners.  With  respect  to  joint  tenants  and  tenants  in 
common,  the  general  rule  is  that  one  joint  tenant  or  one 
tenant  in  common  has  no  [24]  implied  authority  to  appoint 
an  agent  to  act  for  the  other  co-owners.*  Joint  tenants,  it 
is  said,  are  seized  per  my  et  per  tout;  they  have  only  a  right 
to  a  moiety  respectively.  Hence,  if  all  joined  in  a  feoff- 
ment, each  gave  but  his  part.^ 

Several  principals  may  employ  the  same  agent  without 
incurring  a  joint  liability  —  in  other  words,  without  be- 
coming Uable  as  partners.^  In  Lindley  on  Partnership,*^  the 
learned  author  has  pointed  out  with  great  clearness  the 
salient  distinctions  between  co-ownership  and  partnership. 
Unlike  partnership,  oo-ownership  is  not  necessarily  the 
result  of  agreement,  nor  does  it  necessarily  involve  com- 
munity of  profit  or  of  loss.  So  true  is  it  that  partnership 
is  a  branch  of  the  law  of  agen<7,  that  when  a  person  is 
sought  to  be  made  liable  on  the  groimd  of  his  being  a 
partner,  the  true  test  is  whether  or  not  he  has  constituted 

1.  See  Tiffany  on  Agency,  110.  4.  As  to  double  agencies,  see  ante, 

2.  Story  on  Agency,  g  39.  <         5.  See  post  Partnership. 

3.  Bac.  Abr.  Estates,  K.  tf. 
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the  other  alleged  partner  his  agent  in  respect  of  the  partner- 
ship business.* 

Elach  of  several  co-owners  of  a  thing  can  only  sell  or 
authorize  the  sale  of  his  own  interest  in  that  thing,  but  all 
the  co-owners  may  combine  to  sell  or  authorize  the  sale  of 
the  whole  thing.^  There  is,  again,  nothing  which  precludes 
several  co-owners  from  jointly  retaining  a  solicitor  to  bring 
or  defend  an  action  relating  to  their  common  property. 
Whether  they  have  done  so  or  not  depends  upon  the  circum- 
stances of  the  particular  case.^ 

The  question  often  arises  whether  persons  who  combine 
to  carry  out  certain  plans  or  schemes  are  joint  principals  in 
any  transaction.  The  rules  governing  the  liability  of  com- 
mitteraien,  projectors,  and  the  like,  do  not  differ  in  prin- 
ciple from  the  [29]  ordinary  rules  by  which  a  question  of 
liability  upon  a  contract  is  determined.  The  question  for 
consideration  is,  whether  the  work  in  question  had  been 
done  on  the  credit  of  the  defendants,  either  upon  an  express 
or  an  implied  contract^ 

6.  BuHer  t.  Sharp,  L.  B.,  1  C.  P.  7.  Keaj  T.  Fenwiok,  1  C.  P.  Div. 

30;  35  L.  J.,  C.  P.  105.  745. 

Hie  agent  of  a  partnership  is  not  8.  Ibid, 

the  agent  of  the  partners  indiyidnally,  9.  Wood  ▼.  Duke  of  Argyle,  tf  M.  & 

hnt  <tf  the  Arm  eolleeti^ly.     John-  O.  988.    See,  also,  Croea  t.  Williams, 

eton  T.  Brown,  18  La.  Ann.  830.  7  H.  ft  N.  875;  Burls  t.  Smith,  7 

Bing.  705. 
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[82]  CHAPTER  V. 

JOINT    AGENTS. 

Where  an  authority  is  given  to  a  number  of  agents,  a 
question  may  arise  with  regard  to  the  proper  mode  of  ex- 
ecuting such  authority.  The  diflScnlty  here  referred  to  re- 
lates only  to  cases  governed  by  the  general  rules  of  law 
regulating  the  execution  of  a  joint  authority.  A  distinction 
must  be  made  in  this  respect  between  public  and  private 
agency.  In  the  latter  case  it  is  a  rule  of  the  common  law 
that  where  an  authority  is  given  to  two  or  more  persons  to 
do  an  act,  the  act  wiU  not  bind  the  principal  unless  all 
concur  in  doing  it.^  Thus  it  is  said  in  Coke  upon  Littleton, 
that  if  joint  attorneys  were  appointed  to  receive  livery  for 
another,  and  livery  and  seisin  were  made  to  one  of  them  in 
the  name  of  both,  this  would  be  clearly  void,  unless  the  au- 
thority was  joint  and  several,  because  they  had  but  a  bare 
authority,  both  in  law  making  but  one  attorney.  So  it  is 
laid  down  that  in  considering  whether  the  authority  of  two 
or  more  joint  agents  survives  upon  the  death  of  one  of  them, 
we  must  note  there  is  a  diversity  between  a  naked  trust  or 
authority  and  one  coupled  with  an  estate  or  interest,*  as 
well  as  between  authorities  created  by  the  party  for  private 
causes,  and  authority  created  by  law  for  the  execution  of 
justice.  Hence,  if  a  man  give  a  letter  of  attorney  to  two, 
to  do  any  act,  and  one  of  them  die,  the  survivor  shall  not  do 
it;  but  if  a  venire  facias  be  awarded  to  four  coroners  to  im- 
panel and  return  a  jury,  and  one  of  them  die,  yet  the  others 
shall  execute  and  return  the  same.  So  if  a  charter  of 
feoffment  were  made,  and  a  letter  of  attorney  to  four  or 
three  jointly  or  severally  to  deliver  seisin,  two  of  them  could 
not  make  livery;  [33]  whereas,  if  the  sheriff  upon  a  capias 
directed  to  him  made  a  warrant  to  four  or  three  jointly  or 
severally  to  arrest  the  defendant,  two  of  them  might  arrest 

1.  Tiffany  on  Agency,  112.    Towne  S.  Where  the  power  is  coupled  with 

y.  Jaquith,  1  Mass.  46  (arbitrators);  an  interest,  it  may  be  executed   by 

Oreen  v.  Miller,  6  John.  39  (arbitra-  the     survivor.      Peter    v.     Beverly, 

tors);    Hawley  v.  Keeler,  53  N.  Y.  supra;  Osgood  v.  Franklin,  2  Johns, 

(anno,   reprint)    114;    Peter  v.  Bev-  Ch.  19;  Franklin  v.  Osgood,  14  John, 

erly,  10  Pet.  532,  564.  527,  653. 
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him,  because  it  is  for  the  execntion  of  justice,  which  is  pro 
bono  publico,  and  therefore  shall  be  more  favourably  ex- 
poimded  than  when  it  is  only  for  private  ends. 

The  strict  role,  that  a  joint  and  several  authority  will  be 
stringently  construed,  has  in  recent  times  been  somewhat 
relaxed.  Thus,  in  the  old  law  books  it  was  said  that,  if  a 
letter  of  attorney  to  make  livery  of  seisin,  conjunctim  et 
diversim,  be  made  to  three,  and  two  of  them  make  livery, 
the  third  being  absent,  it  is  not  good,  for  this  is  not  con- 
junctim  or  disjunctim.^  In  Guthrie  v.  Armstrong,*  de- 
cided in  1822,  a  power  of  attorney  given  to  fifteen  persons 
jointly  or  severally  was  executed  by  four  of  them;  this  was 
held  to  be  a  sufficient  execution  of  the  power:  Abbott,  C.  J., 
whilst  acknowledging  the  correctness  of  the  old  authorities, 
declined  to  extend  the  rule  to  any  new  cases. 

Wh^re  the  authority  is  of  a  public  character,  the  argu- 
ment ab  inoonvenientia  has  been  admitted  in  support  of 
the  validity  of  acts  done  by  order  of  less  than  all  the  persons 
authorized  to  concur.*  In  Witnell  v.  Gartham,®  Lawrence, 
J.,  states  it  as  a  general  principle  that  where  a  body  of  per- 
sons is  to  do  an  act,  the  majority  of  that  body  will  bind  the 
rest;  and  in  Grindley  v.  [34]  Barker,^  after  an  elaborate 
judgment,  it  was  decided  by  the  court,  consisting  of  Chief 
Justice  Eyre,  and  Justices  Buller,  Heath,  and  Book,  that  if 
a  power  of  a  public  nature  be  oommitted  to  several,  all  of 
whom  meet  for  the  purpose  of  executing  it,  the  act  of  the 
majority  will  bind  the  minority.  **  It  seems  to  me,'^  said 
Mr.  Justice  Buller,  "  that  the  authority  of  Co.  Litt.  181  b, 
if  we  went  no  further,  is  decisive;  because  it  is  there  said  in 
express  terms  that  in  matters  of  public  concern  the  voice 
of  the  majority  shall  govern.  •  •  •  Not  a  single  case, 
not  a  dictum  has  been  quoted  on  the  other  side  of  the  ques- 
tion.''« 

8.  Viner's  Abridg.    "Attorney,"  B.  7.  1  B.  A  P.  229. 

7;  and  see  Ck>m.  Dig.  "Attorney,"  0.  8.  To  the  9ame  point,  see  Towne  v. 

11;  and  Oo.  Litt.  supra,  Jaquith,  6  Mass.  46;  Green  ▼.  Miller, 

4.  6  B.  &  Aid.  628.  6  John.  39;  Commissioners  y.  Lecky, 

0.  Rex.  T.  Beeston,  3  T.  R.  592,  per  6   S.   &  R.   166;   Jewett  v.  Town  of 

Lord  Keny<m,  C.  J.;  and  see  Attor-  Alton,  7  N.  H.  253;  Soens  v.  City  of 

ney-6eneral  ▼.  Davy,  2  Atk.  212.  Racine,  10  Wis.  271. 

6.  6  T.  R.  398. 

2 
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[35]  CHAPTER  VX 

THE   DOCTRINE  OP  DELEGATIOIT.    .  ^ 

Sect.  1.  The  Delegation  of  Original  Authority. 

Delegation,  in  the  sense  assigned  to  the  term  at  the  com- 
mon law,  means  the  act  of  investing  one  or  more  persons 
with  authority  to  do  some  act  or  acts.  Where  the  authority 
is  original,  the  general  maxim  of  the  law  of  England  applies, 
that  whatever  a  person  may  do  of  his  own  [36]  right,  he 
may  do  by  another.  Where,  on  the  other  hand,  the  author- 
ity in  question  is  a  delegated  authority,  the  well-known  rule 
is  that  such  an  authority  cannot  itself  be  delegated.  Both 
rules,  as  will  be  seen  hereafter,  are  subject  to  modifications 
and  exceptions. 

Where,  then,  the  authority  is  original,  and  not  derivative, 
the  exceptions  to  the  rule  allowing  full  power  of  delegation, 
may  be  ranged  under  two  heads.  There  can  be  do  delega- 
tion of  the  performance: 

(1)  Of  an  illegal  act;^ 

(2)  Of  an  act  of  a  personal  nature. 

(1)  The  principle  of  public  policy  is  this:  Eof  dolo  malo 
non  oritur  action  No  court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  immoral  or  an  illegal  act. 
If  from  the  plaintiff's  own  stating,  or  otherwise,  the  cause  of 
action  appears  to  rise  ex  turpi  causa,  or  the  transgression  of 
a  positive  law  of  this  country,  there  the  court  says  he  has  no 
right  to  be  assisted.  If  so,  upon  that  ground  the  court  gives, 
not  for  the  sake  of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff. 

1.  "If  the  ftervant  commit  a  tres-  Authority  of  an  agent  to  do  an  il- 

|>a88  by  the  command  or  encourage-  legal  or  immoral  act  will  not  be  pre- 

ment  of  his  master,  the  master  shall  sumed,  but  must  be  proved.     Gk>key 

be  guilty  of  it,  though  the  servant  t.    Knapp,   44   Iowa,    32;    Marsh   t. 

is  not  thereby  excused,  for  he  is  only  South  Carolina  R.  R.  Co.,  56  GUi.  274. 

to  obey  his  master  in  matters  that  S.  Ko  action  arises  from  a  fraud, 

are   honest   and   lawful."      1    Black.  See  Collins  t.  Blantem,  1  Smith  L. 

Com.  430;  Elmore  v.  Brooks,  tf  Heisk.  O.  (7th  Am.  ed.)  489,  and  notes. 
45;  Brown  v.  Howard,  14  Johns.  120. 
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(2)  A  few  instances  of  the  second  exception  will  suflSce 
to  show  its  application.  Thus,  it  is  said  a  man  could  not 
do  hbmage  or  fealty  by  attorney,  for  the  service  is  personal.' 
So  the  lord  [38]  might  beat  his  villein,  and  if  it  were  with- 
out cause  the  villein  had  no  remedy;  but  the  lord  could  not 
authorize  another  to  beat  him  without  cause.^  On  the  same 
grounds,  anyone  who  has  but  a  bare  authority  or  power 
cannot  act  by  another,^  unless  the  authority  or  power  is 
ministerial. 


Sbot.  2.  Delegation  of  Authority  hy  Agents. 

The  general  principle  of  our  law  is  consistent  with  that 
of  the  civil  law  in  denying  to  agents,  except  in  certain  cases, 
the  right  of  delegating  the  autiiority  with  which  they  have 
been  invested.  The  maxim  '^  Delegata  potestas  non  potest 
delegari^'^  is  equally  appropriate  to  both  systems  of  law. 
If  Tio  express  authority  for  the  power  of  delegation  exists, 
there  is  a  presumption  that  the  agent  has  no  such  power. 
When  the  maxim  has  been  applied  various  reasons  have 
been  given  for  its  application.  Thus  an  agent  cannot  dele- 
gate his  authority  where  his  personal  skill  is  essentia^  or 
where  the  authority  is  a  judicial  authority,*  or  where  it  is  a 
trust  and  confidence  reposed  in  the  agent,^  or  where  the 
authority  gives  the  agent  a  discretionary  power,*  unless  the 
discretion  is  to  be  exercised  in  respect  of  a  merely  minis- 
terial act,  in  which  case  a  deputy  may  be  appointed.' 

S.  9  Go.  76a.  client  are  clearly  promoted,  as  where 

1.  9  Co.  76ft.  the  expenses  of  a  journey   may  be 

5.  n>id.  saTed.    Wedu  on  Att'ys,  |  246;  Mc- 

6w  Delegated  power  cannot  be  dele-  Ewen  t.  Mayzck,  3  Rich.  210;  Power 

gated.  See,  generally,  Tiffany  Agency,  y.  Kent,  1  Cow.  211.    See  the  subject 

116.  fully  considered  in  Weeks  on  Att'ys, 


7.  Burial  Board  of  St.  Margaret, 

Bochester  t.  Thonqpson,  L.  R.,  6  C.  8.  Baker  t.  Cave,  1  H.  &  N.  678. 

P.  457.  9.  Bac.  Abr.  •'Authority,"  D. 

It  is  within  the  general  authority  of  1.  Alexander  t.  Alexander,  2  Ves. 

an  attorney  to  employ  subordinates,  640. 

but  not  substitutes,  the  only  excep-  t.  Per  Willes,  J.,  in  Burial  Board, 

tions  being  in  cases  of  actual  neees*  etc.  r.  Tliompson,  mpra,  458. 
uty,  or  where  the  interests  of  the 
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An  important  distinction  to  be  borne  in  mind  in  consid- 
ering whether  an  agent  may  or  may  not  appoint  a  deputy  to 
do  wholly  or  in  part  that  which  the  agent  is  himself  ap- 
pointed to  doy  is  founded  upon  the  distinction  between  a 
ministerial  and  a  judicial  officer.  The  former  may,  whereas 
the  latter,  unless  expressly  authorized,  may  not,  appoint  a 
deputy.^  Hence,  it  was  said,  a  constable,  a  chamberlain,  an 
alderman,  an  auditor  in  the  exchequer,  an  escheator,  a 
sheriflf,  a  dean,  a  parish  clerk,  being  ministerial  oflScers, 
could  appoint  a  deputy.* 

Wherever  an  agent  is  expressly  authorized  to  appoint  a 
deputy,  whether  by  the  terms  of  his  agency  or  by  an  enact- 
ment of  law,  no  question  arises  with  regard  to  his  power  to 
delegate  his  authority,  provided  the  subject-matter  of  the 
agency  is  such  as  may  lawfully  be  delegated.  There  are, 
however,  other  cases  in  which  it  will  be  lawful  for  the  agent 
to  appoint  a  deputy.  These  cases,  of  course,  are  exceptions 
to  the  maxim,  ^^  Delegata  potestaa  non  potest  delegari ''  and 
may  be  classed  under  the  following  heads: 

An  agent  may,  prima  facie^  appo&t  a  deputy  and  delegate 
authority  to  him — 

(1)  Whenever  he  is  allowed  to  do  so  by  a  lawful  custom 

or  usage; 

(2)  Where  the  act  is  purely  ministerial; 

(3)  Where  the  object  of  the  agency  cannot  lawfully  be 

attained  otherwise; 

(4)  Where  the  principal  is  aware  that  his  agent  will 

appoint  a  deputy. 
First,  then,  as  to  the  cases  governed  by  usage  and  custom. 
Wherever,  however,  reliance  is  placed  upon  a  custom  or 
usage  of  trade,  it  should  be  borne  in  mind  that  the  criterion 
of  the  legality  or  illegality  of  a  custom  is  supplied  by  an 
answer  to  the  question.  Does  the  alleged  custom  change  the 
intrinsic  character  of  the  contract,  or  does  it  merely  control 
the  mode  of  the  performance!    If  it  changes  the  intrinsic 

8.  1  Roll.  Abr.  591,  tit.  "Deputie;"         4.  See  authorities  cited,  Com.  Dig. 
affirmed  by  Parke,  B.,  in   Walsh  v.      "Deputy,"  D.  1. 
Southworth,   6  Ex.    156;    Com.   Dig.  : 

"  Officer,"  D.  1. 
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character  of  the  contract^  or  if  it  is  inconsistent  with  the 
nature  of  the  employment,  the  custom  will  not  be  deemed 
valid  without  notice.* 

Secondly,  when  an  agent  is  employed  to  perform  minis- 
terial or  mechanical,  and  not  judicial  acts,  or  acts  which  do 
not  require  any  exercise  of  discretion  or  judgment  in  respect 
of  acts  other  than  such  as  are  ministerial,  he  may  appoint 
a  deputy.*  But  if  a  i>erson  is  appointed  to  some  function, 
or  selected  for  some  employment,  to  which  peculiar  skill 
is  essential — as  a  painter  engaged  to  paint  a  portrait — he 
cannot  hand  it  over  to  some  one  else  to  perform.  The  objec- 
tion does  not  apply  where  the  thing  to  be  done  is  one  which 
any  reasonably  competent  person  can  do  equally  well,  or 
when  any  discretion  to  be  exercised  is  in  respect  of  a  merely 
ministerial  act.  In  these  latter  cases  a  deputy  may  be 
appointed.  Hence,  a  sexton  may  delegate  the  performance 
of  his  duties  to  a  deputy.^ 

Thirdly,  the  authority  of  the  agent  is  always  construed 
to  include  all  the  necessary  and  usual  means  of  executing 
it  properly.*  Arguing  from  this  principle,  which  is  well 
established,  the  conclusion  is  clearly  that  wherever  the 
agent  can  show  that  instructions  of  the  principal  could  not 
be  properly  carried  out  except  through  sub-agents,  he  will 
be  justified  in  delegating  so  much  of  his  authority  as  the 
nature  of  the  agency  requires.* 

The  fourth  exception  is  based  upon  an  assumption  of  the 
tacit  consent  or  acquiescence  of  the  principal.^ 

The  maxim  that  delegated  power  cannot  itself  be  dele- 

5.  See  the  elaborate   judgment   in  7.  Per  Willes,  J.,  Burial  Board  of 

KoMnson  v.  Mollett,  L.  R.,  7  Eng.  A  St.  Margaret's,  Rochester  v.  Thomp- 

Ir.  Ap.  802;  44  L.  J.,  C.  P.  362.    As  son,  L.  R.,  6  C.  P.  457. 

to  the  effect  of  custom  upon  the  con-  8.  Howard  v.  Baillie,  2  H.  Bl.  618; 

struetion  of  a  contract,  see  the  lead-  Barnett  v.  Lambert,  15  M.  &  W.  489; 

ing  case  of  Wigglesworth  v.  Dallison,  Franklin    v.    Ezell,    1    Sneed,    497; 

Dong.    201  ;    1    Smith's    Lead.    Cas.  Strong  v.  Stewart,  9  Heisk.  147. 

•670  et  seq,  and  notes.  9.  See  Story  on  Agency,  sect.  14; 

6.1    Roll.    Abr.    591,    "Deputie;"  Tiffany  Agency  117. 
Williams  v.  Woods,  16  Md.  220;  Nor-  1.  See  Johnston  v.  Cunningham,  1 
wteh    University   v.    Denny,    47    Vt.  Ala.    249;    Van    Schoick   v.   Niagara 
13;    Bodine   t.    Exchange    Fire    In6.  Fire  Ins.   Co.,  68   N.  Y.    (anno.  re- 
Co.,  51  N.  Y.   (anno,  reprint)   117.  print)  434. 
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ated  as  a  matter  of  course^  is  as  clearly  applicable  to  the 
authority  of  directors  as  to  that  of  any  other  agents.  It 
might  almost  be  said  that  it  is  even  more  applicable,  for 
directors  are  in  many  respects  in  the  position  of  trostees. 
In  the  words  of  Lord  Bomilly,  directors  are  persons  selected 
to  manage  the  affairs  of  a  company  for  the  benefit  of  the 
shareholders;  the  office  is  an  office  of  trust,  which,  if  they 
imdertake,  it  is  their  duty  to  perform  fully  and  entirely.* 

A.  York  k  North  Midland  RaiL  Go. 
▼.  Hudson*  le  BeAT.  491;  Howard'! 
GaM^U  B^  1  CauMl. 
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[48]  CHAPTER  VH. 

THE   DOCTBUVS    OF   B^TIFIOATIOir. 

SsCT.  1.  Of  the  EsMcntiaU  of  BatifioaUon. 

To  ratify  is  to  give  sanction  and  validity  to  something 
done  without  authority  by  one  individual  on  behalf  of 
another.^ 

After  ratification  the  principal  is  bound  by  the  act» 
whether  it  be  for  his  detriment  or  advantage,  and  whether 
it  be  founded  on  a  tort  or  a  contract,  to  the  same  extent  and 
if  done  by  his  previous  authority.'  But  there  can  be  no 
valid  ratification  unless  certain  conditions  have  been  ful- 
filled. These  conditions  refer  (1)  to  the  act  done,  (2)  to  the 
conduct  of  the  agent,  (3)  to  the  powers  of  the  person  who 
assumes  to  ratify,  (4)  to  the  knowledge  of  the  principal,  and 
(5)  sometimes  to  Ihe  form  of  the  contract  waiting  ratifica- 
tion. 

With  respect  to  the  act,  the  general  rule  is  that  the  act 
must  not  be  void,'  for  only  defeasible  or  voidable  acts  can 
be  ratified,^  and  a  confirmation  of  what  is  void  avails  noth- 
ing.* 

Two  rules  may  be  laid  down  with  certainty.  In  the  first 
place,  there  can  be  no  ratification  of  an  indictable  offence, 

1.  (>>.  litt.  295  c.  ties,  30  et  Beq,y  44,  332.  In  the  United 

S.  Wilson  y.  Ttmmon,  6  M.  &  Gr.  States,  whether  a  person  may  ratify 

242.  a  forgery  of  his  name  is  in  conflict. 

S.  See  per  Ld.  Romilly,  in  Spack-  Howard  v.  Duncan,  3  Lans.  174;  For- 

man  v.  Evans,  L.  R.,  3  H.  L.  171,  244.  syth  v.  Day,  46  Me.  176;  Fitzpatrick 

A    principal   oannoi  ratify   what   he  t.   School   Commissioners,   7   Humph, 

cannot  authorize.  (VConner  ▼.  Arnold,  224 ;    Greenfield    Bank    t.    Crafts,    4 

53  Ind.  205;  Armitage  ▼.  Widoe,  36  Allen,  447;  Livings  v.  Wiler,  32  HI. 

Mich.  124;  McCracken  v.  City  of  San  387;  Garrett  v.  Gonter,  42  Penn.  St. 

Francisco,    16    CaL    591;    Board    of  143;  Union  Bank  v.  Middlebrook,  33 

Snpenriaort    t.    Arrighi,    infra.     See  C6nn.    95;    Thome   t.    Bell,    Lalor's 

Township  of  Taymouth  t.  Koehler,  35  Supp.    480.      See,    however,    contra, 

Mich.  22.  Brook  t.  Hook,  L.  R.  6  Ezch.  79.  See, 

4.  Qilb.  Ten.  75.  generally.   Tiffany   Agency,    50,    and 

5.  Ewell'a  Lead.  Cases  on  Disabili-  cases  cited. 
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or  an  offence  against  the  public  policy;  •  in  the  second  place, 
the  doctrine  of  ratification  is  only  applicable  to  cases  where 
the  conduct  of  the  parties  on  whom  it  is  to  operate,  not  being 
referable  to  any  agreement,  cannot  in  the  meantime  depend 
on  whether  there  be  a  subsequent  ratification.^  The  rules 
which  determine  whether  an  act  is  void  or  not  for  the  pur- 
poses of  ratification  have  been  summed  up  by  a  learned 
writer  in  terms  consistent  with  the  above  statement  of  the 
law  in  Bight  d.  Fisher  v.  Cuthell.  Where  an  act  is  beneficial 
to  the  principal,  and  does  not  create  an  immediate  right  to 
have  some  other  act  or  duty  performed  by  a  third  person, 
but  remain  [amounts]  simply  to  the  assertion  of  a  right  on 
the  part  of  the  principal,  the  maxim  ^^Omnis  ratih(ibitio 
retrotrahitur  et  mandato  priori  oequiparator'^^  applies.* 
But  if  the  act  done  by  such  person  would,  if  unauthorized, 
create  a  right  to  have  some  act  or  duty  performed  by  a  third 
person,  so  as  to  [50]  subject  him  to  damages  or  losses  for 
the  non-performance  of  that  act  or  duty,  or  would  defeat  a 
right  or  an  estate  already  vested  in  the  latter,  there  the 
subsequent  ratification  or  adoption  of  the  unauthorized  act 
by  the  principal  will  not  give  validity  to  it  so  as  to  bind 
such  third  persons  to  the  consequences.*  Lord  Romilly, 
in  the  above  cited  case,  distinguishes  between  void  and 
voidable  transactions,  by  assuming  as  a  cardinal  rule  that 
whenever  the  validity  of  an  irregular  transaction  depends 
on  the  confirmation  of  one  or  more  persons,  that  transaction 
is  voidable  only  and  not  void. 

What  circumstances  in  the  conduct  of  an  agent  are 
necessary  in  order  to  make  a  ratification  of  such  conduct 
equivalent  to  a  previous  command.  And  here  it  will  be 
most  convenient  to  consider  the  conduct  of  the  person  who 
assumes  to  act  as  agent  (1)  in  doing  the  act  or  entering 
into  the  contract,  and  (2)  in  obtaining  a  ratification. 

In  the  former  case,  the  rule  is  long  established  that  no 

6.  See  next  note,  aupra,  9.  Story  on  Agency,  |  245;  Co.  Lit. 

7.  Per   Lawrence,   J.,   in  Right  d.  368a;  Goodtitle  v.  Woodward,  3  B.  & 
Fisher  v.  CutheU,  5  East,  499.  Aid.  689;   FitcheU  v.  Adams,  2  Str. 

8.  Every  satisfaction  is  attractive  1128. 

and  is  equivalent  to  a  prior  author*  1.  See  Story  on  Agency,  sect.  246. 

ity.  L  R.,  6  Ex.  89. 
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ratification  is  effectual  unless  the  act  has  been  done  by  the 
agent  on  behalf  of  the  person  who  ratifies.^  This  is  dis- 
tinctly laid  down  in  the  Year  Book,  7  Hen.  4,  fo.  35.  Thus, 
if  a  bailiff  take  a  heriot,  claiming  property  in  it  himself,  the 
subsequent  assent  of  the  lord  would  not  amount  to  a  ratifi- 
cation; but  if  he  take  it  as  the  bailiff  of  the  lord,  the  subse- 
quent assent  amounts  to  a  ratification  of  the  bailiff  ^s  act.^ 
The  same  rule  applies  when  a  person  distrains  without 
authority.* 

With  respect  to  the  individual  who  undertakes  to  ratify 
the  act  of  another,  it  is  well  established  that  there  can  be 
no  ratification  except  by  a  person  ascertained  at  the  time  of 
the  act  done,  that  is,  by  a  person  who  was  at  the  time  the 
act  was  done  in  existence  either  actually  or  in  contempla- 
tion of  law.* 

(1)  As  to  the  amount  of  knowledge  which  it  is  necessary 
the  principal  should  have  in  order  to  make  his  ratification 
binding,  and,  (2),  the  necessity  in  certain  cases  that  the 
ratification  should  be  made  in  a  form  prescribed  by  the  law. 

First,  as  to  the  knowledge  of  the  principal  The  principle 
of  the  case  in  this  particular  is  that  a  ratification  becomes 
binding  if  made  with  a  knowledge  of  all  material  circum- 
stances,® or  if  made  with  an  intention  to  assume  the  risk 
without  inquiry^ 

With  despect  to  companies,  the  rules  have  been  stated  by 
a  learned  judge  in  clear  and  concise  terms.  Ratification  by 
directors  can  be  of  no  avail  as  against  a  company  if  the  con- 
tract is  one  by  which  the  company  would  not  have  been 
bound  even  if  all  proper  formalities  had  been  observed;  nor 

S.  See  Beveridge  v.  Rawson,  51  111.  See  Edwards  v.  Grand  Junction  Rail- 

504;  Harrison  v.  Mitchell,  13  La.  Ann.  way  Co.,  1  Myl.  k  Or.  650. 

860;   AUdred  ▼.  Bray,  41   Mo.  484;  6.  Tiflfany  Agency,   61;    Owinga   v. 

Vanderbilt  v.  Turnpike  Co.,  2  N.  Y.  Hull,   9   Pet.   607;    Dickinson  v.   In- 

479;  Cooley  on  Torts,  127,  128.  habitants  of  Conway,  12  Allen,  487; 

8.  Year  Book,  7  Hen.  4,  fo.  35.  Reynolds  v.  Ferree,  86  111.  570;  Pitts- 

4.  Godbolt's  Rep.  1096.  burg,  etc.  R.  R.  Co.  y.  Gazzam,  32 

f.  Tiffany    Agency    54;    Kelner   ▼.  Penn.  St.   340;    Lester  v.  Kinne,  37 

Baxter,  L.  R.,  2  C.  P.  174;  Marchand  Conn.  9. 

Loan  Assn.,  26  La.  Ann.  389;   Rock-  7.  Lewis  v.  Reed,  13  M.  A  W.  834. 

port  R.  R.   Co.  V.  Sage,  65  111.  328. 
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will  ratification  by  the  shareholders  amount  to  a  ratification 
by  the  company  if  the  contract  is  ultra  vires  of  the  com- 
pany.^ If,  on  the  other  hand,  the  contract  would  have  been 
binding  on  the  company  if  all  proper  formalities  had  been 
observed,  or  if  all  the  shareholders  had  concurred  in  it^ 
ratification  by  or  on  behalf  of  the  company  is  perfectly 
possible.^  Where  the  contract  is  one  which  it  is  competent 
for  the  directors  to  make,  it  is  also  one  which  it  is  competent 
for  them  to  ratify;  and  in  such  a  case  knowledge  by  them 
is  for  the  purpose  in  question  equivalent  to  knowledge  by 
the  company.*  Where,  however,  the  contract  is  one  which 
it  is  not  competent  for  the  directors  to  make,  ratification  on 
the  part  of  the  shareholders  must  be  proved  in  order  to 
establish  ratification  by  the  company,*  but  such  ratification 
will  be  inferred  from  slight  circumstances.' 

Where  particular  formalities  are  required  to  be  observed 
by  law  in  order  that  a  contract  may  be  binding,  an  informal 
ratification  of  an  informal  contract  is  of  no  avail  except  in 
the  limited  class  of  cases  to  which  the  equitable  doctrines  of 
part  performance  are  applicable.^ 

Sect.  2.  Ratificatum,  Express  and  Implied. 

A  ratification  may  be  express  or  it  may  be  implied.  When 
one  individual  deliberately,  whether  with  full  knowledge 
or  without  inquiry,  ratifies  the  act  or  conduct  of  another, 
no  question  arises  respecting  the  fact  of  ratification.  When, 
on  the  other  hand,  there  is  no  express  ratification,  it  be- 
comes important  to  consider  what  circumstances  have  been 
held  sufficient  in  our  courts  of  law  to  warrant  the  inference 
that  a  ratification  may  be  implied  from  them.  With  respect 
to  the  general  nature  of  the  evidence  sufficient  to  establish 
a  ratification,  the  remarks  of  the  learned  judges  in  Fitz- 

8.  See  ante.  S.  Athensum    Life   Assuraiice    sSo- 

9.  Lindley  on  Partnership,   i.  273     cietj  v.  Pooley,  3  De  G.,  &  J.  294. 
(3rd  ed.).  3.  Lane's  case,  1  De  G^  J.  k  Sm. 

1.  Ibid.  274;   Smith  v.  Hull  Glasa  604. 

Co.,  11  €.  B.  897;   Wilson  y.  West  4.  See  Lindley  on  Partnership  (4th 

Hartlepool  Rail  Co.,  2  De  G.,  J.  k  Lond.  ed.),  263. 
Sm.  475. 
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gerald  v.  Dressier^  may  be  studied  with  advantage.  To 
establish  a  case  of  authority  by  ratification  there  must  be 
some  substantive  [64]  proof;  it  must  not  rest  upon  prob- 
ability or  conjecturei*  certainly  it  would  be  very  unsafe  to 
say  that  because  there  is  a  strong  probability  of  the  exist- 
ence of  a  state  of  things  from  which  a  prior  authority  or  a 
subsequent  ratification  might  be  inferred,  a  jury  would  be 
warranted  in  acting  upon  it  as  if  there  were  strict  legal 
proof.^ 

There  are  two  rules  respecting  ratification  which  may 
be  noticed  here.  The  first  is,  that  if  a  principal  ratifies  and 
adopts  the  agent's  acts,  even  for  a  moment^  he  is  bound  by 
thenL^  In  other  words,  after  a  ratification  there  is  no  locus 
poenitentiae.*  The  second  rule  is,  that  there  can  be  no  rati- 
fication of  a  part  only  of  a  transaction.  In  other  words,  the 
law  does  not  allow  one  part  of  a  transaction  to  be  affinned 
and  the  rest  to  be  disallowed.  One  cannot  **  blow  hot  and 
oold.''  Hence,  to  treat  a  party  as  one's  agent  in  respect  of 
one  part  of  a  transaction,  is  equivalent  to  a  ratification  of 
the  whole  transaction.*  For  instance,  if  a  principal  ratify 
a  contract  made  by  his  agent,  he  incurs  the  same  liabilities 
as  if  he  had  originally  authorized  it.' 


ft.  7  C.  B.,  N.  S.  374. 

C  Per  Crowder,  J.,  7  a  B.,  N.  a 
397. 

7.  See  per  WiUiams,  J.,  ibid.  39«; 
The  facts  which  the  court  is  author- 
ised to  declare  conclusive  of  the  inten- 
tion of  a  party  to  ratify  unauthorized 
acts,  done  in  his  behalf  by  another, 
are  such  as  must  be  inconsistent  with 
a  different  intention.  Abbott  v.  May, 
$0  Ala.  97;  Hortons  v.  Townes,  6 
Leigh,  47.  See,  also,  Crooker  ▼.  Ap- 
plets 25  Me.  131;  Cooley  on  Torts, 
128. 

Where  the  evidence  is  doubtful  and 
may  adroit  of  different  interpreta- 
tions, the  question  of  ratification 
must  be  determined  by  the  jury.  Ab- 
bot!   T.     Hay,    Sffpra;    Hortons    v. 


Townes,  6  Leigh,  47;  Burr  v.  Howard, 
58  Geo.  564. 

8.  Smith  V.  Cadogan,  2  T.  Rep.  189; 
Hasleton  v.  Batchelder,  44  N.  H.  40; 
Clark  V.  Van  Riemsdyk,  9  Cranch, 
153. 

An  infant  can  neither  rescind  hie 
reecieeion  of  a  contracif  nor  hie  rati- 
fication  of  a  deed  after  reaching  ma- 
jority.  Eweirs  Lead.  Cases,  97,  155. 

9.  Tiffany  Agency,  76;  Wilson  v. 
Poulter,  2  Str.  859;  Hovil  v.  Pack. 
7  East,  164;  Small  v.  Attwood,  6 
CI.  &  F.  232;  Newall  v.  Hulrburt,  2 
Vt.  351;  Benedict  v.  Smith,  10  Paige, 
126;  armers'  Loan  &  Trust  Co.  v. 
Walworth,  1  N.  Y.  (anno,  reprint) 
433. 

1.  Place  for  repentance. 

S.  Wilson  V.  Tumman,  6  M.  &  Gr. 
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A  ratification  may  be  inferred  from  acquiescence.^  But 
this  acquiescence  may  itself  be  either  express  or  it  may  be 
implied.  It  may  be  implied  from  an  act,  as  in  some  of  the 
above  instances,  or,  in  short,  from  any  circumstances  which 
clearly  indicate  an  intention  to  adopt  the  unauthorized  act 
or  conduct  of  the  agent.^  In  all  cases  when  the  acquiescence 
has  been  implied  from  an  act,  it  will  be  found  that  the  prin- 
cipal has  done  something  which  assumes  the  authorization 
and  validity  of  the  act  that  awaited  ratification;  such,  for 
instance,  as  bringing  an  action  which  postulates  as  a  con- 
dition for  its  maintenance  the  recognition  of  a  previously 
imauthorized  act  of  the  agent.^ 

In  considering  whether  any  given  facts  are  sufficient  evi- 
dence of  a  ratification,  it  is  important  to  consider  whether 
the  relation  of  principal  and  agent  ahready  exists,  or 
whether  the  person  who  has  done  the  act  awaiting  ratifica- 
tion is  a  mere  volunteer.  The  distinction  inferred  by  Liver- 
more,®  from  this  difference  is  [68]  that  in  the  former  case, 
although  in  the  particular  transaction  the  agent  has  ex- 
ceeded his  authority,  an  intention  to  ratify  will  always  be 
presumed  from  the  silence  of  the  principal  who  has  received 
a  letter  informing  him  of  what  has  been  done  on  his  account, 
whereas  in  the  latter  case  there  exists  no  obligation  to  an- 
swer such  a  letter,  nor  will  silence  be  construed  into  a  rati- 
fication J    Whether  silence  operates  as  a  presumptive  proof 

236;  Smcthurat  v.  Taylor,  12  M.  k  W.  tural  Society  v.  Paddock,  80  111.  263. 

554;  Doe  v.  Ck>ldwin,  2  Q.  B.  143.  This   it  not,   however,   conclusive   in 

3.  State  V.  Smith,  48  Vt.  266;  Tif-  the  case  of  torts.  See  Hyde  v. 
fany  Agency,  68.  Cooper,  26  Vt.  652;  Cooley  on  Torts, 

4.  A   ratifteation   may   be   inferred  128. 

from  the  principal's  availing  himself         f.  Tiffany  Agency,  67. 
of,  or  claiming  the  benefits   of,  the         6.  Law    of    Principal    and    Agent, 

act  of  one  professing  to  act  as  his  i.  50;  Searing  v.  Butler,  69  HI.  575; 

agent,    the    principal    having   knowl-  Kelsey  v.  National  Bank,  69  Penn.  St. 

edge  of  the  facts.   Fowler  v.  N.  Y.  426;  Kehlor  v.  Kemble,  26  La.  Ann. 

Gold  Exchange,  67  N.  Y.    (anno,  re-  713;    Pittsburgh,   etc.,  R.  R.  Co.   v. 

print)    138;   State  v.  Smith,  48  Vt.  Woolley,    12    Bush.    451.    See   Evans 

266;  Dunn  v.  Hartford,  etc.  Horse  R.  Agency    (Ewell's  Ed.),  99,  notes. 
R.  Co.,  43  Conn.  434;  Ogden  v.  March-         7.  Duer,  vol.  ii.  151-154,  and   178- 

and,  29  La.  Ann.  61;  Ely  v.  James,  182,  n.  5;  Arnould  Mar.  Ins.,  i.  151; 

123  Mass.  36;   Chamberlin  v.  Collin-  Story  Agency,  §|  255,  258. 
son,  45  Iowa,  429;   Aurora  Agricul- 
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depend  upon  the  particular  relations  between  the  parties, 
and  the  habits  of  business  and  the  usages  of  trade. 


[70]  Sect.  3.  Consequences  of  a  Ratification. 

The  maxim  of  the  common  law,  as  we  have  seen,  is  that  a 
ratification  has  the  effect  of  a  previous  command.  The  rela- 
tive rights  which  may  be  affected  by  a  ratification  are  those 
of 

(1.)  The  principal  and  the  agent; 

(2.)  The  principal  and  third  parties; 

(3.)  The  agent  and  third  parties. 
First.  The  consequences  of  a  ratification,  as  it  affects 
the  relative  rights  of  the  principal  and  agent.  The  general 
rule  is,  that  if  an  act  is  done  for  another  by  a  person  not 
assuming  to  act  for  himself,  but  for  such  other  person, 
though  without  any  precedent  authority  whatever,  it  be- 
comes the  act  of  the  principal  if  subsequently  ratified  by 
him.  In  such  a  case  the  principal  is  bound  by  the  act, 
whether  it  be  to  his  detriment  or  for  his  advantage,  and 
whether  it  is  founded  on  a  tort  or  a  contract,  to  the  same 
extent  and  with  all  the  consequences  which  follow  from  the 
same  act  if  done  by  his  previous  authority.^  Hence,  if  an 
agent  incur  expenses  by  departing  from  his  instructions, 
and  the  principal  afterwards  ratify  such  departure,  the 
agent  is  entitled  to  recover  the  expenses  so  incurred.^  In 
Hovil  V.  Pack,*  the  same  rule  was  stated  more  briefly.  If 
you  adopt  A.  as  your  agent  on  your  own  behaif,  you  must 
adopt  him  throughout  and  take  his  agency  cum  onere.^  The 
act  done  must  be  done  for  the  benefit  of  the  principal.' 

A  ratification  must  extend  to  the  whole  of  a  transaction. 
So  well  established  is  this  principle,  that  if  a  party  is  treated 

8.  Wilson  T.  Tmnman,  6  M.  A^  Gr.         1.  7  East  164. 

236;  6  Seotty  N.  R.  894;  1  D.  &  L.  8.  See,  to  the  aame  effect,  Rama- 

513;  Hffany  Agency,  75;   Cooley  <»i  zotti  y.  Bowring,  7  C.  B.,  N.  S.  851, 

Torts,  127;  Sentdl  t.  Kennedy,  29  La.  per  Erie,  C.  J.;  Attwood  y.  Small,  6 

Ann.  679;   Rich  y.  State  Nat.  Bank,  CI.  &  F.  232. 

18  Kan.  201.  8.  Wilson  y.  Barker,  4  B.  &  Ad. 

9.  Frizione  y.  Taliaferro,  10  M.  P.  614;  Goodtitle  y.  Woodward,  3  B.  & 
C.  C.  175.  Aid.  689. 
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as  an  agent  in  respect  of  one  part  of  a  transaction,  the  whole 
is  thereby  ratified.*  From  this  maxim  results  a  rule  of  uni- 
versal application,  namely,  that  where  a  contract  has  been 
entered  into  by  one  man  as  agent  for  another,  the  person  on 
whose  behalf  it  has  been  made  cannot  take  the  benefit  of  it 
without  bearing  its  burdens.  The  contract  must  be  per- 
formed in  its  integrity.* 

Second.  The  effect  of  a  ratification  upon  the  relative 
rights  of  the  principal  and  third  parties.  As  soon  as  there 
is  a  ratification  the  principal  steps  into  the  place  of  the 
agent.  He  becomes  immediately  invested  with  all  the  rights 
and  all  the  duties  that  flow  from  the  transaction  or  conduct 
by  him  ratified.  The  person  whose  conduct  is  ratified  sinks 
into  a  subordinate  position,  and  exchanges  his  original 
rights  and  duties,  so  far  as  these  were  due  to  the  particular 
transaction,  for  the  rights  and  duties  of  a  duly  authorized 
agent.  Hence,  where  an  unauthorized  person  entered  into 
and  signed  as  agent  of  the  owner  an  agreement  for  the  sale 
of  an  estate,  and  the  owner  afterwards  signed  it,  expressing 
at  the  [72]  same  time  on  the  face  of  the  instrument  his 
sanction  and  approval  of  the  agent's  conduct,  the  agent 
could  not  be  rendered  personally  liable  upon  the  contract^ 
the  purchaser's  remedy  being  against  the  principal.*  So  if 
a  contract  in  writing  is  made  for  a  principal  without  author- 
ity, and  the  principal  subsequently  ratifies  the  contract,  the 
ratification  renders  the  agent  authorized  to  enter  into  the 
contract  under  the  Statute  of  Frauds.^ 

As  regards  the  consequences  of  a  ratification  in  the  case 
of  the  agent  and  third  parties,  the  rule  is,  that  wherever  an 
agent  acts  without  authority  he  is  personally  liable.^  As 
between  the  principal  and  agents  the  want  of  authority  is 

4.  Wilson  y.  Poulter,  2  Sir.  859;  rett,  1  G.  Greene,  510.    See,  however, 

Attwood  v.  Small,  6  CI.  &  F.  232.  See  Rossiter  v.  Rossiter,  8  Wend.  494. 

ante,  p.  65.  7.  See  Wilson  y.  Tumman,  6  M.  4 

6.  Briatowe  y.  Whitmore,  4  L.  T.  Gr.  236;  Bird  v.  Brown,  4  Ex.  786; 

Rep.,  N.  S.  622;  31  L.  J.  Ch.  467.  Hilbery  v.  Hatton,  2  H.  &  C.  882. 

6.  Spittle  y.  Lavender,  2  Brod.  k  8.  East  India  Co.  v.  Hensley,  1  Esp. 

Bing.  452;  and  see  Kendray  ▼.  Hodg-  112;  Polhill  v.  Walter,  3  B.  &  A.  114; 

eoD,  5  JBsp.  228.     See  Lucas  y.  Bar-  Bo  wen  v.  Morris,  2  Taunt.  374.    See 

post. 
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entirely  remedied  by  a  subsequent  ratification.*  But  in 
considering  how  a  ratification  affects  the  relative  rights  of 
the  agent  whose  conduct  is  ratified  and  third  parties,  a  dis- 
tinction must  be  made  between  contracts  and  torts.  When 
the  contract  of  an  agent  is  duly  ratified,  credit  having  been 
given  to  the  principal,  his  rights  and  liabilities  arising  from 
that  contract  are  wholly  transferred  to  the  party  ratifying, 
and  the  agent  occupies  a  position  identical  with  that  of  one 
invested  with  full  authority  to  do  the  act  ratified.  He  can 
neither  sue  in  his  own  right  nor  be  rendered  personally 
Uable.^  When,  on  the  other  hand,  an  individual  duly  rati- 
fies a  tort  committed  by  another  on  his  behalf,  the  ratifica- 
tion has  not  the  same  wide  effect.  For  whilst  on  the  one 
hand  it  avails  to  shield  the  agent  from  any  liability  to  the 
principal  from  the  conduct  so  ratified,  it  does  not  take  away 
his  liability  to  third  parties  who  have  suffered  a  tort  at  his 
hands.^  This  distinction  applies  universally,  except  in 
cases  of  ratification  by  the  Crown.* 

So  where  a  servant  or  other  agent  has  done  some  act 
amounting  to  a  trespass  in  assertion  of  his  master's  right, 
he  is  liable,  not  only  jointly  with  his  master,  but  for  every 
penny  of  the  damage,*  nor  can  he  recover  [75]  contribution 
[indemnity].*    It  is  well  established  that  an  agent  is  liable 


8.  Bupra, 

1.  See  ante. 

The  Bubsequent  assent  of  the  princi- 
pal doea  not,  however,  relate  back  so 
as  to  prejudice  third  parties  whose 
conduct  has  been  gaided  by  the  trans- 
action as  it  actually  occurred.  Lind- 
ley's  Int.  to  Jurisprudence,  App.  cvi. 
See  ante,  pp.  49-51. 

Nor  vHll  a  subsequent  ratification 
of  an  unauthorized  act  have  the  ef- 
fect to  divest  rights  acquired  by  third 
parties  between  such  act  and  the  rati- 
fication. Stoddard  t.  U.  S.,  4  Ct.  of 
CL  511. 

Where  an  order  is  drawn  in  a 
party's  name  by  his  son  and  clerk, 
who  is  attending  to  business  for  the 
lather,  and  the  latter  afterwards  rati- 


fies the  act,  the  order,  on  acceptance 
and  payment,  cannot  be  impeached  or 
avoided  by  creditors,  in  a  contest  for 
liens  under  the  mechanic's  lien  law, 
where  no  fraud  is  shown.  St.  Louis 
National  Stock  Yards  y.  O'Reilly,  85 
m.  546. 

5.  As  to  what  will  constitute  a  per- 
son a  wrongdoer  by  ratification,  see 
Cooley  on  Torts,  127. 

8.  Buron  v.  Denman,  2  Ex.  167. 

4.  See  Josslyn  y.  McAllister,  22 
Mich.  300;  Thorp  y.  Burling,  11 
John.  285;  Richardson  y.  Kimball,  28 
Me.  463;  Burknap  y.  Marsh,  13  111. 
535  (action  for  malicious  prosecution 
against  an  attorney). 

6.  Best,  C.  J.,  in  Adamson  v.  Jar- 
yis,   4  Bing.   66,  73,  lays  down  the 
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in  trover  for  a  conversion  to  which  he  is  a  party,  though  it 
be  for  the  benefit  of  his  principal.* 

The  crown  may  ratify  the  torts  of  its  agents,  and  sach  a  ratification 
has  a  novel  effect  upon  the  relative  rights  of  the  agents  and  third  parties. 
If  an  IndiTldnal  ratifies  an  act  done  on  his  behalf,  the  nature  of  the  act 
remains  unchanged;  it  Is  still  a  mere  trespass,  and  the  party  injured  has 
his  option  to  sue  cithers  if  the  crown  ratifies  an  act»  the  character  of  the 
act  becomes  altered,  for  the  ratification  does  not  give  the  party  injured 
the  option  of  bringing  his  action  against  the  agent  who  committed  the 
trespass,  or  the  principal  who  ratified  it,  but  a  remedy  against  the  crown 
only,  if  there  is  any  remedy  at  all,  and  exempts  from  all  liability  the  per- 
son who  commdis  the  trespass.^ 

rule  on  this  subject  as  follows:   "The  son  to  suppose  l^gal,  and  he  obeyed 

rule  that  the  wrongdoers  cannot  have  directions  on  that  supposition,  he  will 

redress  or  contribution  against  each  be  entitled  to  demand  indemnity  from 

other  is  confined  to  cases  where  the  the  principal.     Cooley  on  Torts,  145 

person  seeking  redress  must  be  pre-  et  seq.,  and  the  cases  cited   in  the 

sumed  to  have  known  that  he  was  notes. 

doing  an  unlawful  act."  If  the  act  C  Perkins  v.  Smith,  l  Will.  328; 
done  by  the  agent  was  a  plain  and  Cranch  v.  White,  1  Bing.  N.  G.  414; 
manifest  wrong,  he  can  have  no  in-  Davies  v.  Vernon,  6  Q.  B.  443;  and 
demnity,  because  he  will  be  pre-  Hilbery  v.  Hatton,  10  L.  T.  Rep.,  N. 
sumed  to  have  known  the  act  to  be  S.  39,  per  Martin,  B. 
such;  but  if  ^e  act  directed  by  the  7.  Per  Parke,  B.,  in  Boron  t.  Den- 
principal  was  one  which  he  had  lea-  nian»  8  Ex.  167. 
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[76]  CHAPTER  VIH. 

OF  THE  determination  OF  THE  OONTEACT. 

The  authority  of  an  agent  may  be  determined  in  one  of 
three  ways:  (1)  by  agreement,  or  (2)  by  act  of  party,  or  (3) 
by  operation  of  law. 

(1)  By  agreement: 

a.  By  performance  of  the  object  of  the  agency; 

b.  By  efllnz  of  time. 

(2)  By  act  of  party: 

a.  By  revocation  of  authority; 

b.  By  renunciation  of  the  agency. 

(3)  By  operation  of  law: 

a.  By  death  of  principal; 

b.  By  death  of  agent; 

c.  Bankruptcy  of  principal; 

d.  Bankruptcy  of  agent; 

e.  Marriage  of  feme  sole  (principal) ; 

f.  Insanity  of  agent; 

g.  Insanity  of  principal: 

h.  Destruction    of   the    subject    matter    of   the 
agency. 

Sect.  1.  By  Agreement} 

Wherever  an  express  agreement  exists,  limiting  the 
ageni^  either  to  some  definite  object  ^  or  for  some  definite 
time,'  as,  for  instance,  where  a  man  is  authorized  to  buy  a 
quantity  of  merchandise  according  to  sample,  or  to  buy 
generally  for  a  year,  there  being  at  the  same  time  a  condi- 
tion that  the  employment  shall  continue  in  the  one  case 
until  the  merchandise  has  been  bought,  and  in  the  other 
until  the  year  has  expired,  the  agency  will  be  dissolved  in 
due  course  by  the  happening  of  these  results  respectively; 

1.  6€e  Tiffany  Agency,  133.  528;   Blackburn  y.  Scholes,  2  Camp. 

%,  See  Benoit  y.  Connery,  10  Allen     343. 

8.  Gundlach  y.  Fisher,  59  ID.  17». 

8  '        ' 
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and,  under  ordinary  circumstances,  no  question  with  respect 
to  a  dissolution  by  act  of  party  in  the  meantime  can  arise. 
It  is,  however,  rare  that  contracts  of  agency  provide  for  all 
contingencies.  In  the  cases  to  which  reference  will  be  made 
upon  this  head  the  diflBiculty  has  arisen  upon  the  construc- 
tion of  the  agreement.* 

The  rule  has  now  been  settled  by  the  House  of  Lords  that, 
where  the  parties  mutually  agree  for  a  fixed  period,  the  one 
to  employ  the  other  as  his  sole  agent  in  a  certain  business, 
at  a  certain  place,  the  other  that  he  will  act  in  that  business 
for  no  other  principal  at  that  place,  there  is  no  implied  con- 
dition that  the  business  itself  shall  continue  to  be  carried  on 
during  the  period  named.^ 


Sect.  2.  By  Act  of  Party.^ 

A  principal  may  revoke  the  authority  of  his  agents  nn- 
less — 

(a.)  The  authority  is  necessary  to  effectuate  any 

security,^  or  unless 
(b.)  The  authority  is  coupled  with  an  interest.* 
Where  the  authority  given  to  the  agent  is  a  mere  naked 
authority  and  not  coupled  with  an  interest,  the  principal 
may  revoke  such  authority  at  any  time  before  performance.^ 
It  is  not,  however,  competent  to  a  principal  to  revoke  the 
authority  of  an  agent  without  paying  for  labour  and  ex- 


4.  See  Burton  y.  Rwy.  Co.,  9  Exch. 
507;  HocheBter  y.  De  Latour,  2  E. 
A  B.  678;  Aspdin  y.  Austin,  5  Q.  B. 
671,  and  other  eases  considered  at 
length  in  the  text.  Eyans  Agency, 
104,  et  seq. 

6.  See,  hotoever,  LeuHe  v.  Ailaa 
Mutual  Life  Ins.  Co,,  61  Mo.  534, 
where  it  was  held  that  the  inability 
of  a  corporation  to  continue  in  busi- 
ness was  no  excuse  for  its  breach  of 
contract  with  an  agent. 

6.  See  Tiffany  Agency,  133. 

7.  Walsh  y.  Whitcomb,  2  Esp.  566. 

8.  Tiffany  Agency,  133;   Mansfield 


y.  Mansfield,  6  Conn.  559;  Hartley's 
Appeal,  53  Penn.  St.  212;  Hutcbina 
y.  Hibbard,  34  N.  Y.  (anno,  reprint) 
24. 

Where  the  agency  is  conferred  for 
a  yaluable  consideration,  it  is  held  to 
be  irreyocable.  Hunt  y.  Rousmanier, 
8  Wheat.  174.  See  notes,  Eyans 
Agency,  111. 

8.  Mestaer  y.  Atkins,  5  Taunt.  381; 
Read  y.  Rann,  10  B.  &  C.  438;  Broad 
y.  Thomas,  7  Bing.  99  Succession  of 
Babin,  27  La.  Ann.  114;  Peacock  t. 
Cummings,  46  Penn.  St.  434. 
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pense  incurred  by  [84]  him  in  the  course  of  the  employment^ 
xmless  it  is  otherwise  provided  by  the  terms  of  the  agree- 
ment. A  general  employment  may  carry  with  it  a  power  of 
arevocation  on  payment  only  of  a  compensation  for  what  may 
have  been  done  under  it;  but  there  may  also  be  a  qualified 
employment,  under  which  no  payment  shall  be  demandablp 
if  the  authority  be  countermanded.  When  the  authority  of 
the  agent  has  been  revoked,  he  will  be  entitled  to  damages^ 
only  when  the  agreement  so  provides,  or  when  the  revoca- 
tion is  wrongful,*  or  when  his  claim  is  supported  by  a 
custom. 

The  following  powers  have  been  held  to  be  authorities 
[86]  coupled  with  an  interest,  and  irrevocable:  An  author- 
ity to  sell  premises,  and  to  apply  the  proceeds  in  liquidation 
of  a  debt  due  to  the  donee  of  the  authority  and  his  part- 
ners; *  an  authority  to  sell  certain  shares  of  a  ship  given  by 
a  person  largely  indebted  to  the  donee  of  the  power;*  a 
power  of  attorney  given  as  part  of  a  security  for  money,  or 
to  effectuate  any  security;*  an  authority  to  sell  in  consid- 
eration of  the  agent  forbearing  to  sue  the  principal  for  prior 
advances;  *  a  power  of  attorney  executed  for  valuable  con- 
sideration.® 

An  agent  may  of  course  renounce  his  agency  at  an3r 
stage;  ^  but  if  the  agency  has  been  undertaken  for  a  valuable 
consideration,  he  will  be  liable  in  damages  to  his  principal,* 
and  the  same  rule  will  apply  even  in  the  case  of  gratitous 
undertakings  which  have  been  performed  in  part  by  the 
agent.* 

[87]  Sect.  3.  By  Operation  of  Law.^ 

**  A  revocation  by  operation  of  law  may  be  by  a  change 

1.  Simpson  v.  Lamb,  17  C.  B.  603.      of  agency  ia  not  fiaed,  the  agent  ma^ 

5.  Gaussen  v.  MortoD,  1  OB.  &  C.  terminate  it  on  giving  reasonable  no- 
731.  tice.     Barrows  v.  Cuahway,  37  Mich^ 

8.  Watson  y.  King,  4  Oowp.  272.  481. 

4.  Walsh  T.  Whitcomb,  2  Esp.  565;  8.  White  v.  Smith,  6  Lans.  5. 

Drinkwater  t.  Goodwin,  Oowp.  251.  8.  See    Chapter    on    Liability    of 

6.  Per  Parke,  B.  Raleigh  y.  Atkin-  Agent  to  Principal,  sect.  3. 

•on,  6  M.  ft  W.  676.  1.  See,  generally.  Tiffany  Agency^ 

8.  Bromley  y.  Holland,  7  Ves.  28.        133,  144.  .         ^ 

7.  Where  the  duration  of  a  contract 
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of  condition  or  of  state,  prodndng  an  incapacity  of  either 
party.  This  proceeds  upon  a  general  rule  of  law,  that  the 
derivative  authority  expires  with  the  original  authority 
from  which  it  proceeds.  The  power  of  constituting  an  agent 
is  founded  upon  the  right  of  the  principal  to  do  the  business 
himself;  and  when  that  right  ceases,  the  right  of  creating 
an  appointment,  or  of  continuing  the  appointment  of  an 
agent  already  made  for  the  same  purpose,  must  cease  also. 
In  short,  the  derivative  authority  cannot  generally  mount 
higher,  or  exists  longer,  than  the  original  authority.''^ 

In  Coombe^s  case^  it  was  resolved,  that  where  a  person 
has  authority  as  an  attorney  to  do  an  act,  he  must  do  it  in 
the  name  of  him  who  gave  the  authority;  for  he  appoints 
the  attorney  to  be  in  his  place  and  represent  his  person. 
Hence  the  attorney  or  agent  cannot  act  in  his  own  name, 
nor  do  it  as  his  own  act,  but  in  the  name  and  as  the  act  of 
him  who  gave  the  authority.  Hence,  if  a  person  has  a  letter 
of  attorney  to  receive  a  testator  ^s  rents,  this  authority  will 
be  determined  with  the  testator's  death,  being  a  mere  naked 
authority.* 

In  Blades  v.  Free,*^  decided  in  1829,  a  man  who  had  co- 
habited for  some  years  with  a  woman  as  his  wife  went 
abroad  and  died,  the  Court  of  King^s  Bench  held  that  the 
woman  might  have  the  same  authority  to  bind  him  for 
necessaries  as  if  she  had  been  his  wife;  but  that  his  execu- 
tor was  not  bound  to  pay  for  any  goods  supplied  to  her  after 
his  death,  although  the  goods  were  supplied  before  infor- 
mation of  his  death  had  been  received. 

2.  story  (m  Agency,  sect.  481.  manier,  8  Wheat.  174;  Davis  v.  Wind- 

3.  9  Rep.  76b.  sor  Saving  Bank,  46  Vt.  728;  Gale  v. 

4.  Shipman  v.  Thompson,  WiUes,  Tappan,  12  N.  H.  145;  Smout  v. 
105,  n.  Ilbery,  10  M.  k  W.  1. 

The  death  of  the  principal  operates  See,  however,  contra,  as  to  pay- 
as  an  instataneous  revocation  of  the  ments  made  to  the  agent  in  ignorance 
agency,  where  it  is  a  naked  power  un-  of  the  death  of  the  principal.  Cases 
accompanied  with  an  interest;  and  cited  in  notes,  Evans  Agency  ( Swell's 
every  act  of  the  agent  thereafter  per-  ed.),  116. 

formed  is  void  so  far  as  the  estate  of  6.  9   B.  &  C.   167.     See  Smout  v. 

the  principal   is   ooncemed.   Gait  v.  Dbery,  10  M.  k,  W.  1. 
Galloway,  4  Pet.  332;  Hunt  v.  Rous- 
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A  revocation  of  a  bare  authority  by  death  is  a  very  differ-^ 
ent  thing  from  a  revocation  by  the  act  of  the  party.  In  the 
latter  case  the  plaintiff  would  undoubtedly  be  entitled  ta 
recover  the  reasonable  expenses  he  might  have  incurrd  in 
endeavouring  to  execute  the  authority;  but  in  the  former^ 
the  failure  would  be  the  fault  of  on  one;  and  whatever  might 
be  the  expense  incurred,  the  plaintiff  could  not  recover 
against  the  administratrix.® 

The  authority  of  an  agent  is,  as  a  rulei  determined  by  the 
bankruptcy  of  his  principal,  and  in  the  absence  of  evidence 
that  the  trustee  of  the  bankrupt  has  invested  the  agent  with 
authority  to  act  for  him,  or  that  the  authority  of  the  agent 
is  coupled  with  an  interest,  the  agent  has  no  authority  to 
receive  money  due  to  the  principal,  or  to  pay  away  his 
money.^ 

The  bankruptcy  of  an  agent  operates  as  a  revocation  of 
his  authority,  except  in  cases  where  the  authority  is  merely 
to  do  a  formal  act  which  passes  no  interest,  the  performance 
of  such  act  being  incumbent  upon  the  agent.® 

[95]  If  goods  and  chattels  are  in  the  possession  of  an 
agent  for  any  specific  purpose,  and  the  agent  become  bank- 
rupt, such  goods  or  chattels  do  not  pass  to  the  trustee  in 
bankruptcy. 

Where  a  factor,  who  has  been  fully  paid  all  his  demands 
against  his  principal,  becomes  bankrupt,  the  property  of  all 
the  goods  remaining  in  his  hands  is  in  the  principal.  Where, 
on  the  other  hand,  he  has  a  lien  on  the  goods,  the  claim  of 
the  principal  is  subject  to  the  factor  *s  claim  to  lien,  and  if 
the  factor  has  money  due  to  him  from  the  principal  to  the 
amount  of  the  latter  ^s  claim  against  him,  the  factor  *s  trus- 
tee in  bankruptcy  has  a  good  claim  against  the  principal  to 
the  extent  of  the  factor  ^s  lien.® 

It  is  well  established  that,  as  between  cestui  que  trust  and 

C  Per  Crowder,  J.,  in  Campanari  t.         8.  Dixon   v.   Ewart,   3   Mer.    322 ; 

Woodlmrn,  15  C.  B.  409.  Audenried  v.  Betteley,  8  Allen,  302; 

7.  Hinett   v.    Forrester,   4   Taunt.  Tiffany  on  Agency,  149.  See,  generally,. 

541;  Drinkwater  v.  Goodwin,  Cowp.  Collier  on  Bankruptcy. 
251;  Tiffany  Agency,  149;  Parker  t.         8.  Drinkwater   f.   Goodwin,   Cowp^ 

Smith,  16  East  382.  256. 
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trustee,  and  all  parties  claiming  under  the  trustee,  other- 
wise than  by  purchase  for  valuable  consideration  without 
notice,  all  property  belonging  to  a  trust,  however  much  it 
may  be  changed  or  altered  in  its  nature  or  character,  and 
all  the  fruit  of  such  property,  whether  in  its  original  or  its 
altered  state,  continue  to  be  subject  or  affected  by  the  trust.* 

The  marriage  of  a  feme  sole  operates  as  a  revocation  of 
the  authority  of  any  agent  who  has  acted  for  her,  although 
such  authority  has  been  conferred  by  deed.^  Hence  a  sub- 
mission by  a  woman  to  arbitration  is  revoked  by  her  mar- 
riage before  the  award  is  made.* 

As  to  whether  the  insanity  of  the  principal,  in  all  cases 
ipso  facto  revokes  the  authority  of  the  agent,  in  cases 
where  the  authority  is  not  coupled  with  an  interest**  (in 
which  it  is  admitted  it  does  not  act  as  a  revocation),  is  not 
clear  upon  the  authorities.  It  would  seem  more  properly 
a  suspension  for  the  time  being  of  the  authority  of  the 
agent  acting  under  a  revocable  power.*  K  the  insanity  has 
been  judicially  declared,  the  adjudication  would  probably 
act  as  constructive  notice  of  the  termination  of  the  agent's 
authority.* 

An  idiot,  lunatic,  or  person  otherwise  of  unsound  mind, 
cannot^  as  it  seems,  do  any  act  as  an  agent  binding  upon  the 
principal.®  The  case  of  the  insanity  of  the  agent  would 
seem  to  constitute  a  natural  as  well  as  a  necessary  revoca- 
tion of  his  authority,  for  the  principal  cannot  be  presumed 
to  intend  that  acts  done  for  him  and  to  bind  him  shall  be 

1.  Pennell  v.  Deffel,  4  De  G.,  M.  &  4.  See,  generally,   Tiffany  Agency, 

O.  373;  23  L.  J.,  Ch.  116.  146;    Davis  v.  Lane,   10  N.  H.   156; 

a.  Caiarnley  v.  Winstanley,  6  East,  Motley  v.  Head,  43  Vt.  633;  Matthies- 

266.  sen,  etc..  Refining  Go.  v.  McMahon,382, 

A  power  of  attorney  to  sell  lands,  N.  J.  Law,  536;  Molton  v.  Gamroux, 

the  home  of  a  single  man,  is  revoked  2  Exch.  487;  4  id  17;  Ewell's  Lead. 

'  by  his  marriage.    Henderson  v.  Ford,  Cas.  (Ist  ed.)  626,  and  notes;  Evana 

46  Tex.  628.  Agency,  129,  130,  notes. 

Consult  the  statutes  modifying  the  6.  Tiffany  Agency,  147,  and  cases 

common  law  as  to  married  women.  cited;  2  Kent  Gom.  645. 

8.  M'Can  v.  O'Ferrall,  8  CL  &  P.  •.  Tiffany   Agency,    147;    Britt.  c. 

30.  186;  Shelf ord's  Law  of  Sureties,  618. 

8a.  I.  Cm  where  coupled  with  an  in-  . 

terest.  J 
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done  by  one  who  is  incompetent  to  understand  or  to  transact 
the  business  which  he  is  employed  to  execute.  The  exercise 
of  sound  judgment  and  discretion  would  seem  to  be  re- 
quiredy  in  all  such  cases,  as  preliminaries  to  the  due  execu- 
tion of  the  authority.^ 

Lastly,  the  authority  of  an  agent  is  determined  by  the 
destruction  of  the  subject-matter  of  the  agency,  or  by  the 
determination  of  the  principal's  power  over  it.^  Thus,  if 
the  agent  is  commissioned  to  sell  a  ship  which  is  subse- 
quently destroyed  by  fire,  or  goods  which  are  jettisoned,  or 
a  racehorse  which  dies — in  all  these  cases  his  authority  is 
at  an  end.  So,  if  the  agent  sells  according  to  his  authority,* 
or  if  the  principal's  authority  over  the  subject-matter  of  the 
agency  is  ousted  by  a  paramount  authority. 

7.  Story  Agency,  tect.  487.  ter   of   the   agency.     Williamson   ▼. 

8.  Walker  v.  Dennison,  86  Uh  142.  Churchill,  114  Mast.  184;  Proudfoot 

9.  Seton  ▼.  Slade,  7  Ve8.  276.  See,  ▼.  Wightman,  78  m.  553;  Shelby  ▼. 
generally,  as  to  the  effect  of  a  change  Offult,  51  Miss.  128. 

in  the  condition  of  the  subject  mat- 
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OF  THE  AUTHORITY  CONFEBBED. 


PART  L 
OF  THE  NATUBB  AND  EXTENT  OP  THE  AUTHOEITT. 


CHAPTER  I. 

AUTHOBITY   GENERAL  AND   SPECIAL, 

An  authority  is,  as  to  its  nature,  either  express  or  im- 
plied; as  to  its  extent  it  is  either  general  or  special.  What 
is  a  special  authority  as  between  the  principal  and  the  agent 
may  be  a  general  authority  when  third  parties  are  con- 
cerned. A  general  authority  may  be  defined  as  an  authority 
to  act  in  a  certain  character;  and  a  special  authority  as  an 
authority  to  do  a  particular  act.  In  the  former  case  the 
authority— unless  it  is  restricted  to  a  smaller  limit,  and  the 
restriction  is  [102]  known  or  ought  to  be  known  to  third 
parties — carries  with  it  all  the  ordinary  powers  incident  to 
that  character;  whilst  in  the  case  of  a  special  authority,  the 
agent's  power  is  directly  derived  from  the  principal,  and 
limited  accordingly.  This  appears  to  be  the  fundamental 
distinction  between  the  two  kinds  of  authority.  In  prac- 
tice, nevertheless,  it  often  becomes  a  matter  of  difficulty  to 
determine  whether  an  authority  is  special  or  general.  And 
in  order  to  determine  whether  or  not  a  principal  is  liable  it 
may  be  necessary  to  consider  first,  whether  the  agent's  au- 
thority was  general  or  special;  and  secondly,  whether  his 
acts  were  within  the  apparent  scope  of  his  authority. 

The  distinction  drawn  by  Lord  Bllenborough  between  a  general  and 
special  or  particular  anthority  is  that  the  former  imports  not  an  unquali* 
fled  autiiority,  but  an  authority  which  is  deriTed  from  a  multitude  of  in« 

[40] 


Digitized  by  VjOOQ IC 


Chap.  I.]  Authobitt  General  and  Special.  41 

BUnces,  whereas  the  latter  is  confined  to  an  indlTidnal  instance.^  The 
distinction  drawn  by  Paley  is  that  an  authority  is  general  or  special  with 
reference  to  its  object,  L  e.,  according  as  It  is  confined  to  a  single  act,  or 
is  extended  to  all  acts  connected  with  a  particular  employment*  Story 
adopts  the  same  distinction.  A  special  agency  properly  exists  where 
there  is  a  delegation  of  anthority  to  do  a  single  act;  a  general  agency 
l^roperly  exists  where  there  is  a  delegation  to  do  all  acts  connected  with 
a  particular  trade,  business  or  employment.' 

In  considering  the  extent  of  his  authority  it  is  not  enough, 
under  all  circumstances,  to  ask  whether  the  authority  is 
general  or  special.  We  must  learn  whether  the  question  at 
issue  concerns  the  relative  rights  of  the  principal  and  agent 
only,  or  the  principal  and  third  parties.  In  the  former  case 
the  answer  to  that  question  would  mark  out  the  limits  of 
that  authority;  not  so  in  the  latter  case. 

Wherever  a  special  agent  or  a  general  agent  with  a  secret 
limit  to  his  powers  has  been  placed  by  his  principal  in  a 
position  where  his  apparent  exceeds  his  real  authority,  the 
principal  is  not  entitled  to  be  relieved  against  any  contract 
entered  into  merely  upon  the  ground  that  he  had  previously 
instructed  his  agent  not  to  enter  into  a  contract  except  under 
certain  drcomstances,  these  drcumstances  being  unknown 
to  the  other  contracting  party.^ 

The  result  of  the  cases  is  that — 

(i)  Third  parties  dealing  with  an  agent  who  has  mere- 
ly a  special  or  particular  authority  must  make 
themselves  acquainted  with  the  limits  of  that 
authority.* 

(ii)  K  they  neglect  to  do  so,  and  the  agent  exceeds  his 

1.  Whitehead  t.  Tuekett,  15  East,  4.  See  Duke  of  Beaufort  v.  Neeld, 

408    (decided  in  1812).  12  C.  ft  F.  248,  per  Ld.  Campbell,  290 ; 

S.  Paley  on  Agency,  2,  Union  Mut.  Ins.  CJb.  ▼.  Wilkinson,  13 

8.  Story  on  Agency,  sect.  17.  Wall.   222;    Abbott  y.  Rose,   62  Me. 

See    the    aboTe    distinction    illus-  194;    Cosgrove   ▼.   Ogden,   49   N.   Y. 

trated  in  the  following  cases:   Beals  (anno,  reprint)   255. 

T.   Allen,    18   John.   368;    Martin   v.  5.  Baxter  v.  Lamont,  60  111.  237; 

Famsirorth,  49  N.  Y.  (anno,  reprint)  Weise's  Appeal,    72   Penn.    St.    351; 

555;  Ladd  v.  Town  of  Franklin,  37  Nat.   Iron  Armor  Co.  v.  Bruner,  19 

Conn.  53;  Oulick  v.  Grover,  33  N.  J.  N.  J.  Eq.  331. 
Law,  453;   Dart  v.  Hercules,  57  IlL 
446. 
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authority,  the  principal  will  not  be  bound,  un- 
less he  is  estopped,  by  his  conduct,  from  pleadings 
the  actual  terms  of  the  authority;  unless,  for  in- 
stance, he  has  held  out  the  agent  as  possessing 
a  larger  authority  than  was  actually  conferred.*^ 


CHAPTER  11.   [107] 

POWBBS    PRIMA   FACIE    INCIDENT    TO    EVERT    ATJTHORITT. 

Bbot.  1.  TJie  necessary  Means  of  executing  the  Authority 

with  Effect. 

(A)  Powers  prima  facie  incident  to  every  ascertained  au- 

thority. 

(a)  All  the  necessary  and  usual  means  of  execut- 
ing the  authority  with  effect. 
[108]  (b)  All  the  various  means  justified  by  the  usagea 
of  trade. 

(c)  Other  powers  contained  in  authorities  of  a 
particular  kind. 

(B)  Of  the  construction  of  an  agent's  authority. 

(a)  When  the  authority  is  given  by  a  formal  in- 

strument, 

(b)  When  the  authority  is  given  by  an  informal 

instrument. 

(c)  When  the  authority  arises  from  implication. 

(d)  When  the  instructions  are  ambiguous. 

(C)  Of  the  limits  of  an  agents's  authority. 

(1)  Of  the  extension  of  an  agent's  authority. 

(a)  By  parole  evidence:  1.  Of  custom  and  usage; 

2.  In  other  cases. 

(b)  By  conduct  of  principal. 

(2)  Of  the  limitations  of  an  authority. 

1.  As  between  principal  and  third  parties;  2.  Aa 
between  principal  and  agent. 

6.  See  Smith's  Merc.  Law,  eh.  v. 
sect.  4;  Story  on  Agency,  sect.  126; 
Tiffany  on  Agency,  190  et  8eq,  :  i 
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There  are  certain  powers  incident  to  every  authority  un- 
less the  principal  has  taken  the  precaution  of  f orbidding^ 
their  exercise.  Amongst  such  powers  are  those  which  en- 
able the  agent  to  employ  all  the  necessary  and  usual  means 
of  executing  the  principal  authority  with  effect.^ 

The  principle  is  too  well  founded  in  reason  to  be  ques- 
tioned. The  difficulty  here,  as  in  all  cases  where  principles 
of  law  are  well  established,  is  to  show  that  particular  cases 
come  within  its  operation.  For  instance,  where  an  agent 
employed  by  the  indorsees  of  a  bill  to  get  it  discounted  war- 
ranted the  bill  to  be  a  good  one,  his  principals  were  bound 
by  the  act,  and  were  held  liable  to  refund  if  the  bill  were 
afterwards  dishonoured  by  the  acceptor.^  So,  it  is  said,  an 
authority  to  recover  and  receive  a  debt  contains  an  author- 
ity to  arrest  the  debtor.' 

Sect.  2.  Means  justified  hy  the  usages  of  Trade. 

The  rule  that  an  agent  is  empowered  to  use  all  the  ordi- 
nary means  justified  by  the  usages  of  trade  in  executing 
his  authority.^  was  well  established  long  anterior  to  the 
decision  of  the  King's  Bench  in  Sutton  v.  Tatham,^  in  1839. 

The  law  is  well  settled  that  when  a  contract  for  the  pur- 
chase and  sale  of  shares  has  been  entered  into  between  indi- 
viduals through  their  respective  brokers,  or  with  the  inter- 
vention, as  purchasers  or  their  sellers,  of  jobbers,  members 

1.  Tiffany  Agency,  174,  and  cases  4.  To  the  same  point,  see  Upton  y* 

cited;  Sprague  t.  Gillett,  9  Met.  91;  SuffoUc  County  Mills,  11  Gush.  686; 

First  Nat.  Bank  ▼.  Qay,  63  Mo.  33.  Randall  t.  Keblor,  60  Me.  37;  Day- 

S.  Fenn  v.  Harrison,  4  T.  Rep.  177.  light  Burner  Co.  v.  Odlin,  61  N.  H. 

8.  Per  Curiam,  Howard  v.  Baillie,  56;    Shelton  ▼.  Merchants'  Dispatch 

2  H.  BL  618.  Transp.  Co.,  69  N.  Y.  (anno,  reprint) 

An  authority  given  to  an  agent  to  258;  Sumner  v.  Stewart,  69  Penn.  8t. 

eoUect  a  debt,  carries  with  it  the  au-  321;   Corbett  ▼.  Underwood,  83   111. 

tbority  to  sue  for  it  and  issue  exeeu-  324.    See,  generally,  as  to  the  effect 

tion  on  the  judgment  obtained.  Joyce  of  custom   and   usage  on   contracts, 

r.  Duplessis,  15  La.  Ann.  242.     See,  Wigglesworth  t.  Dallison,  Doug.  201 ; 

also,  De   Posei   ▼.   Gusman,   30   La.  1  Smith's  Lead.  Cas.   (7th  Am.  ed.y 

Ann.  930;  Boyd  t.  Corbitt,  37  Mich.  670,  and  notes. 

52;  see,  also,  cases  cited  in  notes  to  6.  10  Ad.  ft  B.  27.     See  the  casea 

^Fans  Agency    (EwelFs  ed.),  144.  considered  in  the  text  and  notes. 


Digitized  by  VjOOQ IC 


44 


Of  the  Authobitt  Conferred.         [Book  II. 


of  the  Stock  Exchange,  the  lawful  usages  and  rules  of  the 
Stock  Exchange  are  hicorporated  into  and  become  part  and 
parcel  of  all  such  contracts,  and  the  rights  and  liabilities  of 
individuals,  parties  to  any  such  contracts,  are  determined 
by  the  operation  upon  the  contracts  of  these  rules  and 
usages.^ 

-Sect.  3.  Powers  contained  in  Authorities  of  a  Particular 

Kind. 

The  rule  laid  down  in  the  old  law  books  is,  that  if  a  man 
act  differently  from  his  authority,  the  act  is  void,  as  if  his 
authority  is  to  do  any  act  upon  condition,  and  he  does  it 
absolutely.^  Thus  it  was  said  that  an  authority  to  do  an 
act  in  a  particular  way  implied  that  the  agent  should  do  it 
in  no  other,  if  any  consequence  might  ensue  from  doing  it 
in  one  way  which  might  not  ensue  from  doing 
in  the  other.^  This  rule,  however,  as  will  be  seen  hereafter, 
must  be  taken  subject  to  what  is  said  with  reference  to  the 
extent  and  limits  of  the  authority.  But  an  authority  to 
settle  losses  on  a  policy  authorizes  a  reference  of  the  mat- 
ter to  arbitration;  •  and  an  authority  to  effect  a  policy  em- 
powers the  agent  to  adjust  a  loss  under  the  policy,  and 
[116]  consequently  to  use  all  means  necessary  to  procure  an 


6.  Per  Kelly,  C.  B.,  in  Bowring  v. 
Shepherd,  L.  R.,  6  Q.  B.  309;  GrisBell 
V.  BrUtowe,  L.  R.,  4  C.  P.  36;  Coles 
V.  Bristowe,  4  L.  R.,  Ch.  3;  Wiggles- 
worth  V.  Dallison,  cited  ante. 

7.  Co.  Litt.  285a.  See  Drover  v. 
Evans,  59  Ind.  454;  Taylor  v.  White, 
44  Iowa,  295. 

8.  2  P.  Wms.  19;  Com.  Dig.  "At- 
torney," C.  13. 

A  special  agent  cannot  bind  his 
principal  in  a  matter  beyond  or  out- 
side of  the  power  conferred  (actually 
or  apparently),  and  the  party  dealing 
with  a  special  agent  is  bound  to  know 
the  extent  of  his  authority.  Blackwell 
T.  Ketcham,  53  Ind.  184,  and  cases 
cited;  Lumpkin  ▼.  Wilson,  5  Heisk. 
^55;  Thornton  v.  Boyden,  31  111.  200; 


Schimmelpennich  v.  Bayard,  1  Pet. 
264. 

9.  QoodsoQ  V.  Brooke,  4  Camp.  163. 

Authority  to  an  agent  "to  settle" 
does  not  authorise  him  to  submit  to 
arbitration  the  matters  in  dispute. 
Huber  v.  Zimmerman,  21  Ala.  488; 
Scarborough  v.  Reynolds,  12  id.  252. 
In  Scarborough  v.  Reynolds,  the  au- 
thority was  in  these  words:  "If  you 
can  honorably  and  fairly  settle  with 
Reynolds  for  me,  out  of  court,  do  so; 
if  not,  let  the  court  and  jury  settle." 

An  agent  can  not  submit  the  cause 
of  his  principal  to  arbitration  with- 
out express  authority  from  his  prin- 
cipal to  do  so.  Mich.  Cent.  R.  R.  Co. 
T.  Gougar,  55  III.  603.  See  post. 
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adjustment.^  So,  too,  an  authority  to  discount  a  bill  or  note 
implies  an  authority  to  indorse  it  in  the  name  of  the  prin- 
cipal.^ 

With  respect  to  an  agent's  implied  authority  to  warrant,, 
the  [117]  rule  stated  by  Mr.  Benjamin'  is,  as  to  all  con- 
tracts indnding  sales,  that  the  agent  is  authorized  to  do- 
whatever  is  nzuBl  to  carry  out  the  object  of  his  agency,  and 
it  is  a  question  for  the  jury  to  determine  what  is  usuaL^ 
This  is  merely  an  applncation  of  the  general  rules  already 
dwelt  upon,  to  the  effect  that  an  agent  has  prima  fade  an 
implied  authority  to  do  all  things  which  are  necessary  to 
the  due  execution  of  the  authority  or  which  are  justified  by 
usage. 

Where  an  agent  is  authorized  to  receive  money  for  his 
principal,  he  cannot  allow  it  by  way  of  set-off  in  accounts 
between  the  payer  and  himself;  he  must  receive  it  in  money.* 

Authority  may,  of  course,  be  inferred  from  conduct. 

A  broker  who  acted  for  the  plaintiff  made  a  contract  for 
the  sale  of  goods  to  the  defendant.  He  sent  a  note  to  each 
party,  but  signed  only  that  which  was  sent  to  the  seller. 
The  contract  was  entered  in  his  book  and  duly  signed.  The 
defendant  kept  the  note  which  was  sent  to  him,  and  made 
no  objection  until  [118]  called  upon  to  accept  the  goods. 
The  court  held  that  the  conduct  of  the  defendant  amounted 


L  RicbardBon  v.  Anderson,  1  Camp. 
43,  n. 

The  agent  who  makes  insurance  for 
his  principal,  has  authority  to  aban- 
don without  a  formal  letter  of  at- 
torney. Chesapeake  Ins.  Co.  v.  Stark, 
6  Cranch,  268;  Lattomus  v.  Farmers' 
M.  F.  Ins.  Co.,  3  Houst.  404. 

2.  Fenn  v.  Harrison,  4  T.  Rep.  177. 

A  general  authority  to  transact 
business  and  to  receive  and  discharge 
debts,  does  not  authorize  the  agent 
to  accept  or  indorse  bills  or  to  make 
accommodation  paper.  Hazeltine  v. 
Miller,  44  Me.  177;  Gulick  v.  Grover, 
33  2^.  J.  Law,  463.  See  notes  to  Evans 
Agency  (EweU's  ed.),  164  et  aeq. 


3.  Sales  of  Personal  Property  (2d 
Am.  ed.),  §  624,  p.  580. 

4.  Bayliffe  v.  Butterworth,  1  Ex. 
425;  Graves  v.  Legg,  2  H.  &  N.  210; 
26  L.  J.,  Ex.  316;  Pickering  v.  Busk, 
15  East,  38;  Ahem  v.  Goodspeed,  72 
N.  Y.  (anno,  reprint)  108;  Schuc- 
hardt  v.  Aliens,  1  Wall.  359;  Bryant 
V.  Moore,  26  Me.  84,  87. 

5.  An  agent  who  has  only  authority 
to  receive  payment  of  a  debt,  cannot 
bind  his  principal  by  any  arrangement 
short  of  an  actual  collection  of  the 
money.  Kirk  v.  Hiatt,  2  Ind.  322  (re- 
ceipt  of  property) ;  Drain  v.  Doggett, 
41  Iowa  682  (receipt  of  a  draft); 
Aultman  v.  Lee,  43  Iowa  404  (wheat) ; 
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to  an  admission  that  the  broker  had  authority  to  make  the 
contract  for  him.* 

An  authority  to  commit  a  breach  of  duty  will  not  be  im- 
plied; for  instance,  an  agent  has  no  implied  authority  to 
assign  to  others  the  exercise  of  a  discretion.  Accordingly, 
a  provision  in  the  deed  of  settlement  of  a  joint-stock  com- 
pany, authorizing  the  directors  to  borrow  on  the  security 
of  the  funds  or  property  of  the  company,  and  to  cause  the 
funds  or  property,  or  property  on  the  security  of  which 
any  sums  should  be  borrowed,  to  be  assigned  by  way  of 
mortgage,  does  not  authorize  the  directors  to  mortgage 
future  calls,  which  were,  by  the  deed  of  settlement,  to  be 
made  when  it  appeared  necessary  or  expedient  to  the 
directors.'' 

An  agent  employed  to  purchase  has  no  authority  to  buy 
his  own  goods;  nor,  on  the  other  hand,  may  an  agent  em- 
ployed to  sell  purchase  his  principal's  goods  for  himself. 
A  principal  may  either  repudiate  such  transactions  alto- 
gether, or  he  may  adopt  and  take  the  benefit  of  them.* 
Again,  an  authority  to  sell  for  money  does  not  authorize 
an  agent  to  barter.*  Nor  does  an  authority  to  obtain  orders 
for  goods  authorize  an  agent  to  receive  payment  for  them, 
nor  does  an  authority  to  sell  at  a  particular  place  authorize 
their  sale  elsewhere;*  nor,  again,  does  an  authority  to  sell 
stock  authorize  an  agent  to  sell  on  credit;*  nor,  if  the  au- 
thority is  to  sell  and  transfer  for  the  principal,  will  it 

Padfield  v.  Green,  95  HI.  529;  Wood-  1.  Catlin  v.  Bell,  4  Camp.  183. 

bury  V.   Larned,   5   Minn.   339;    Mc-  t.  Wiltshire  v.  Sims,  1  Camp.  258. 

<'ulloch  V.  McKee,  16  Penn.  St.  289  As  a  general  rule,  an  agent  far  a 

(where  agent  took  a  note  to  himself),  sale  muet  eell  for  cash,  unleae  he  hoe 

See,  also.  Hall  ▼.  Storrs,  7  Wise.  253.  an   ewprees  authority   to   eell   upon 

6.  Thompson  v.  Qardiner,  L.  R.,  1  eredit.  State  v.  Delafield,  8  Paige 
C.  P.  Div.  777.  627  (public  stocks  of  a  state). 

7.  Ew  parte  Stanley,  Re  British,  Ac.  But  an  authority  to  eell  on  credit 
Society,  33  L.  J.,  Ch.  535.  may  be  implied,  where  from  the  gen- 

8.  Bentley  t.  CraTen,  18  Beav.  75.  eral  usages  of  the  trade  in  which  the 
See  this  subject  fully  considered,  poet,  agent  is  employed,  it  is  the  custom 

9.  Ouerreiro  v.  Peile,  3  B.  &  Aid.  to  sell  on  credit.     State  t.  Delafield, 
816;    Trudo  v.   Anderson,   10   Mich. 
357;    Kent   t.    BomsteiB,    12   Allen 
342.    See  amte. 
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authorize  a  transfer  by  way  of  security  for  the  agent's 
private  debt.*  An  authority  to  buy  for  ready  money  is  no 
authority  to  buy  on  credit,*  nor  is  an  authority  to  receive  a 
payment  in  money  an  authority  to  receive  a  bill  instead;* 
so,  too,  an  attorney  has  an  implied  authority  to  enter  into 
a  compromise  on  his  client's  behalf,*  and  if  the  plaintiff  in 
an  action  continues  the  authority  of  his  attorney  after  judg- 
ment, the  attorney  retains  the  power  to  bind  his  client  by  a 
compromise.'' 

It  may  be  laid  down  generally  that  the  incidental  author- 
ity flowing  from  the  original  authority  must  be  so  con- 
strued as  not  to  confer  a  power  different  in  kind  from  the 
power  conferred  by  that  original  authority.  In  order,  how- 
ever, to  apply  this  principle  in  all  cases,  we  must  under- 
stand that  in  the  original  authority  here  referred  to  is  in- 
eluded  not  only  the  authority  conferred  by  the  actual  terms 
in  which  the  authority  is  given,  but  that  authority  extended 
and  modified  by  the  addition  of  all  these  powers  which  are 
by  law  implied  from  usage,  mode  of  dealing,  and  other  cir- 
cumstances of  a  like  character.  Taking  the  word  authority 
in  this  sense,  it  would  be  found  that  any  act  of  the  agent 


S.  De  Bouchout  v.  Goldsmith,  5 
Ves.  211.  An  authority  to  an  agent 
to  seU  goods  does  not  authorize  him 
to  pledge  them.  Voss  v.  Robertson,  46 
Ala.  483;  Wheeler  ft  Wilson  Manfg. 
Co.  T.  Giran,  55  Mo.  89. 

4.  Show.  95;  Stubbings  ▼.  Heints, 
1  Peake,  N.  P.  66;  Stoddard  t.  Me- 
Ilwain,  7  Rich.  Law,  525. 

5.  Tborold  ▼.  Smith,  11  Mod.  p.  2; 
Ld.  Raym.  930. 

6.  Oiown  ▼.  Parrott,  14  C.  B.,  N.  8. 
74;  Lash  Pr.  256;  Prestwich  ▼.  Poley, 
16  C.  B.,  N.  S.  806. 

7.  Butler  ▼.  Knight,  L.  R.,  2  Ex. 
109. 

In  the' United  States,  the  weight  of 
authority  seems  to  be  that  an  attor- 
ney, by  virtue  merely  of  his  retainer 
•8  such,  and  without  the  consent  of 


his  client,  has  not  the  power  to  bind 
the  client  by  the  compromise  of  his 
client's  claim  or  of  a  pending  action. 
See  Preston  v.  Hill,  50  Cal.  43; 
Spears  v.  Ledergerber,  56  Mo.  465; 
Maye  y.  Cogdell.  69  N.  C.  93;  Adams 
V.  Roller,  35  Tex.  711;  Derwort  v. 
Soomer,  21  Conn.  245;  Shaw  t.  Kid- 
der, 2  How.  244;  Stokdey  t.  Robin- 
son, 34  Penn.  St.  318;  Barrett  v. 
Third  Are.  R.  R.  Co.,  45  N.  Y. 
(anno,  reprint)  635;  Vail  ▼.  Jackson, 
13  Vt.  314;  Marbourg  t.  Smith,  11 
Kan.  562;  Vickery  ▼.  McClellan,  61 
111.  311;  id.  446,  465.  See,  however, 
contra,  Potter  v.  Parsons,  14  Iowa 
286;  Wieland  v.  White,  109  Mass. 
392;  Christie  v.  Sawyer,  44  N.  H. 
298.   See  notes,  Evans  Agency,  165. 
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which  is  not  of  a  like  kind  with  the  acts  sanctioned  by  such 
authority  in  the  wider  sense  of  the  term,  is  beyond  the  scope 
of  the  agent's  authority.* 


CHAPTER  III.  [121] 

IMPLIED  AUTHORITY  OF  PABTICULAB  CLASSES  OF  AGEIirTB. 

Sect.  1.  The  Authority  of  Auctioneers.^ 

As  a  mle,  one  of  two  contracting  parties  cannot  act  as 
agent  for  the  other,  but  in  sales  by  auction  the  auctioneer 
is  considered  to  be  agent  of  both  parties,  so  as  to  bind  either 
the  buyer  or  seller  by  his  memorandum.^ 

An  auctioneer  has  a  possession  coupled  with  an  interest 
in  goods  which  he  is  employed  to  sell;  not  a  bare  custody, 
like  a  servant  or  shopman.  There  is  no  difference  whether 
the  sale  be  on  the  premises  of  the  owner  or  in  a  public 
auction  room.'  The  auctioneer  has  also  a  special  property 
in  such  goods,  with  a  lien  for  the  charges  of  sale,  commis- 
sion, and  the  auction  duty.^  The  catalogue  and  conditions 
may  afford  evidence  that  he  has  contracted  personally,  and 
so  be  liable  for  non-delivery  of  goods  and  the  like.^  A 
bidding  may  be  withdrawn  at  any  time  before  the  lot  ia 
knocked  down.® 

An  auctioneer  has  implied  authority  — 

(a)  To  prescribe  the  rules  of  bidding  and  the  terms  of 
sale.^ 

8.  See  notes  ante;  Tiffany  Agency,  3.  See  Adams  v.  Scales,  57  Tenn. 

174;    also    notes    to    Evans   Agency  387. 

(Ewell's  ed.)»  1^  et  8eq,  4.  Williams  ▼.  Millington,  1  H.  Bl. 

1.  See,  generally.  Tiffany  Agency,  81,  84,  85. 

225.  5.  Woolfe  ▼.  Home,  2  Q.  B.  Div. 

t.  Morton   v.   Dean,  13  Met.  365;  355. 

Pike  V.  Balch,  38  Me.  302,  311;  Mc-  6.  Warlow  v.  Harrison,  27  L.  J., 

Comb  V.  Wright,  4  Johns.  Ch.  659;  Q.  B.  18;  Payne  v.  Cave,  3  Term,  148. 

Pugh   V.   Chisseldine,   11   Ohio,   109;  7.  Paley,  by  Lloyd,  257;  Story  on 

Johnson  v.  Buck,  35  N.  J.  Law,  338.  Agency,  $   107. 
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(b)  To  bind  his  principal  by  his  declarations  made  at  the 

time  of  sale,  provided  such  declarations  are  con- 
sistent with  the  written  conditions.^ 

(c)  To  sue  the  buyer  in  his  own  name.* 
[122]  But  he  has  no  implied  authority  — 

(a)  To  receive  the  purchase-money  for  land  sold  by  him.* 

(b)  To  employ  another  person  to  sell  the  property  in- 

trusted to  him.* 

(c)  To  sell  on  credit.' 

(d)  To  allow  the  contract  to  be  rescinded.* 

(e)  To  sell  by  private  contract.^    It  is  no  excuse  that  he 

has  acted  without  fraud,  and  obtained  a  larger  sum 
than  the  price  fixed.* 

(f )  To  buy  property  which  he  is  commissioned  to  sell.^ 

Sect.  2.  The  Authority  of  Brokers.^ 
A  broker  has  implied  authority  — 


8.  Ibid.;  Qunnis  v.  Enhart,  1  H. 
Bl.  289.  See  Poree  v.  Bonneval,  6  La. 
Ann.  386;  Wright  v.  Deklyne,  Pet.  C. 
C.  199;  Rankin  v.  Matthews,  7  Ired. 
Law,  286;  Satterfield  v.  Smith,  11 
id.  60. 

In  The  Monte  Allegre,  9  Wheat. 
647,  Tliompson  J.,  lays  down  the  rule 
that  "sales  at  auction,  in  the  usual 
mode,  are  never  understood  to  be  ac- 
companied by  a  warranty.  Auctioneers 
are  special  agents,  and  have  only  au- 
thority to  sell,  and  not  to  warrant, 
unless  specially  instructed  so  to  do." 

At  judicial  sales  and  sales  for 
taxes,  the  maxim  caveat  emptor  ap- 
plies, and  no  warranty  can  be  implied. 
Yates  V.  Bond,  2  McCord,  382;  Bas- 
hore  V.  Whisler  3  Watts,  490;  Black- 
well  on  Tax  Titles  (4th  ed.),  51,  65, 
443,  note,  and  cases  cited. 

9.  Story  on  Agency,  ibid.  Hulse  t. 
Young,  16  Johns.  1 ;  Minturn  v.  Main, 
7  N.  Y.  220;  Tyler  v.  Freeman,  3 
Cnsh.  261;  Thompson  v.  Kelly,  101 
Mass.  291. 

4 


1.  Sykea  v.  Giles,  5  M.  A  W.  645. 
See,  also,  Williams  v.  Evans,  L.  R.^ 

1  Q.  B.  352.  See,  however,  Pinkn^ 
V.  Hagadorn,  1  Duer,  90. 

2.  Blore  v.  Sutton,  3  Mer.  237; 
Coles  V.  Trecothick,  9  Yes.  jun.  254; 
Commonwealth  ▼.  Hamden,  19  Pick. 
482. 

He  may,  however,  employ  all  neces- 
sary clerks  and  servants,  and  relieve 
himself  by  employing  others  to  use 
the  hammer  and  make  the  outcry. 
But  this  should  be  done  under  his  im- 
mediate direction  and  supervision. 
Commonwealth  v.  Harnden,  supra. 

S.  Williams  v.  Millington,  1  H.  Bl. 
81;  Townee  v.  Birchett,  12  Leigh,  173. 

4.  Nelson  v.  Aldridge,  2  Stark. 
435;  Boinest  v.  Leignef,  2  Rich.  Law, 
464. 

5.  Wilkes  v.  Ellis,  2  H.  Bl.  555. 

6.  Daniels  v.  Adams,  Amb.  495. 

7.  See  Tate  v.  Williamson,  L.  Rep., 

2  Ch.  55. 

8.  See,  generally.  Tiffany  Agency, 
224. 
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(a)  To  sign  the  bought  and  sold  note,  and  so  bind  both 

parties.* 

(b)  To  sell  on  credit  in  the  absence  of  a  usage  to  the 

contrary.* 

(c)  To  adjust  a  policy  if  employed  to  subscribe  it.* 

The  authorities  are  conclusive  to  show  that  a  broker  act- 
ing for  one  of  the  contracting  parties,  making  a  contract 
for  the  other,  is  not  authorized  by  both  to  bind  both;  but 
the  broker  who  makes  a  contract  for  one  may  be  authorized 
by  that  person  to  make  and  sign  a  memorandum  of  the  con- 
tract, and  the  signed  entry  in  the  broker's  book  is  a  suffi- 
cient memorandum  of  the  bargain  to  satisfy  the  Statute  of 
Frauds.' 

A  broker  has  no  implied  authority  — 

(a)  To  buy  or  sell  in  his  own  name.*    The  case  of  an  in- 

surance broker  is  an  exception  to  this  rule;  he  need 
not  even  state  that  he  contracts  as  a  broker.* 

(b)  To  receive  payment  for  goods  sold  for  his  principal.* 

[123]  But  an  insurance  broker  has  authority  to 
receive  payment  of  any  loss  that  may  occur  on  a 
policy  effected  by  him,  if  the  instrument  remains 
in  his  lands.'' 

(c)  To  make  freight  under  a  charter-party  entered  into 

by  him  for  his  principal,  payable  to  himself.* 

(d)  To  delegate  his  authority .• 

9.  Parton  v.  Crofts,  16  C.  B.,  N.  S.  id.  145;  Roach  t.  Coe,  1  E.  D.  Smith, 

11;  Saladin  v.  Mitchell,  45  HI.  79.  175. 

1.  Boorman  v.  Brown,  3  Q.  B.  511;  4.  Baring   t.  Corrie,  2   B.  &  Aid. 

Wiltshire  v.  Sims,  1  Camp.  258.  137;  Saladin  v.  Mitchell,  45  m.  79. 

t.  Richardson  ▼.  Anderson,  1  Camp.  5.  DeVignler  t.  Swanson,   1  B.  & 

43,  note  (a).  P.  346,  note  b. 

3.  Thompson  v.  (Gardiner,  L.  R.,  1  6.  Campbell    t.    Hassell,    1    Stark. 

C.  P.  Div.  777;   Coddington  T.  God-  233;    Graham  t.  Duckwall,  8  Bush, 

dard,  16  Gray,  436.  12;    Saladin  v.  Mitchell,  45  111.  79, 

A    broker   employed   to   seU   lands  84;    Higgins    t.    Moore,    34    N.    Y. 

has  no  implied  authority  to  sign  a  (anno,  reprint)   417. 

contract    of    sale    in    behalf    of    his  7.  Shee  ▼.  Clarkson,  12  East,  507. 

principal.    Morris  v.  Ruddy,  20  N.  J.  8.  Walshe  v.  Provan,  8  Ex.  843. 

Eq.   236;    Coleman  t.   Garrigues,   18  9.  Henderson  t.  Barnwell,  1  Y.  ft 

Barb.  60;   Glentworth  t.  Luther,  21  Jer.  387. 
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(e)  To  pay  losses  for  the  underwriters  who  employ  him.^ 

(f)  [To  bind  his  principal  by  a  submission  to  arbi- 

tration.]* 

Sect.  3.  The  Authority  of  Factors.^ 
A  factor  has  implied  authority  — 

(a)  To  sell  in  his  own  name.^ 

(b)  To  sell  upon  reasonable  credit.' 

(c)  To  warrant* 

(d)  To  receive  payment  and  give  recepts.'' 

(e)  To  ensure  consignments  on  behalf  of  his  principal.* 
Probably  he  may  insure  in  his  own  name.* 

A  factor  has  no  implied  authority  — 

(a)  To  barter  his  principal's  goods.* 

(b)  At  common  law,  to  pledge  the  goods  intrusted  to 

him.*    This  rule  still  holds  good  except  as  far  as 
it  is  modified  by  statute  law. 

(c)  To  delegate  his  authority.* 


L  Bdl  ▼.  Auldjo,  4  Doug.  48. 

S.  lograluuii  ▼.  Whitmore,  75  m. 
24. 

S.  8ee»  g«nermll7,  Tiffany  Agency, 
23S  et  9eq. 

4.  Baring  t.  Corrie,  2  B.  A  Aid. 
137;  Graham  ▼.  Duckwall,  8  Bush,  12. 

5.  Houghton  ▼.  Matthews,  3  B.  & 
P.  489;  Daylight  Burner  Co.  t.  Odlin, 
51  N.  H.  59;  Hapgood  T.  Batcheller, 
4  Met.  576;  Greely  ▼.  Bartlett,  1  Me. 
178;  Van  Alen  t.  Vanderpool,  6  John. 
70. 

f.  Pickering  ▼.  Rusk,  15  East^  38, 
45,  per  Bailey,  J.;  Randall  v.  Kehlor, 
60  Me.  37;  Schuchardt  t.  Allena,  1 
Wan.  359. 

7.  Drinkwatei'  r.  Goodwin,  Oowp. 
256. 

8.  Laeena  T.  Crawford,  2  B.  &  P. 
N.  R.  269. 

9.  Sea  1  Amonld,  Insurance,  301; 
Waters  t.  Monarch  Fire  Assuraaca 


Co.,   5   £11.  A  Bl.   870;    Johnson   t. 
Campbell,  120  Mass.  449. 

Emergencies  may  arise  in  which  an 
agent  or  a  factor  may,  from  the  neces- 
sities of  the  case,  be  justified  in  as- 
suming extraordinary  powers,  and  his 
acts  fairly  done  under  such  circum- 
stances bind  the  principal.  Acts  done 
in  the  bona  fide  efforts  to  save  per- 
ishing property  (heated  grain  in  this 
case) ,  come  within  the  rule.  Jervis  v. 
Hoyt,  2  Hun,  637;  s.  c.  5  Thomp. 
dt  C.  199;  Greenleaf  t.  Moody,  13 
Allen,  363. 

1.  Guerreiro  t.  Peile,  4  B.  &  Aid. 
616. 

2.  Bott  T.  McCoy,  20  Ala.  578; 
Lanssatt  v.  Lippincott,  6  S.  &  R.  386; 
First  Nat.  Bank  t.  Nelson,  38  Geo. 
391;  Macky  ▼.  Dillinger,  73  Penn.  St. 
85;  Rodrigues  t.  Heffeman,  5  Johns. 
Ch.  429. 

2.  Cockran  t.  Irlam,  2  M.  &  S.  301; 
Loomis  T.  Simpson,  18  Iowa,  532. 
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(d)  To  receive  payment  in  any  other  than  the  usual 
mode.* 

[124]  (e)  To  compound  the  debt,  or  receive  a  composi- 
tion in  discharge.* 

(f)  To  accept  or  indorse  bills  on  behalf  of  his  principal.*^ 

SBcrr.  4.  TJie  Authority  of  Masters  of  Ships. 

As  regards  the  implied  authority  of  the  master  of  a  ship 
to  bind  his  owners  personally,  the  flag  of  the  ship  is  notice 
to  all  the  world  that  the  master's  authority  is  that  conferred 
by  the  law  of  the  flag,  and  is  limited  by  that  law.^ 

The  master  of  a  ship  has  an  implied  authority  — 

(a)  To  enter  into  lawful  contracts  relative  to  the  usual 

employment  of  the  ship.® 

(b)  To  give  a  warranty  in  such  contracts.* 

(c)  To  enter  into  contracts  for  repairs  and  necessaries  to 

the  ship.* 

(d)  To  hypothecate  the  ship,  freight  and  cargo,*  if  such 

a  step  is  necessary,  i.  e.,  provided  the  master  can- 
not obtain  personal  credit,®  and  provided  the 
hypothecation  is  made  in  order  to  meet  a  high 
degree  of  need  —  a  need  which  arises  when  choice 


4.  Underwood  v.  NichoU,  17  C.  B. 
239. 

5.  3  Chitty  Com.  and  Man.  208, 
cited  RuBsell,  Merc.  Ag.  48. 

6.  Hogg  V.  Snaith,  1  Taunt.  247; 
Murray  v.  East  India  Company,  5  B. 
ft  Aid.  204. 

7.  Lloyd  V.  Guibert,  L.  Rep.  1  Q. 
B.  115. 

8.  Maclachlan'8  Merchant  Ship- 
ping, p.  123;  Boson  v.  Sandford,  1 
Show.  29,  101;  Ellis  v.  Turner,  8  T. 
R.  531. 

The  master  of  a  yessel  cannot  by 
the  mere  virtue  of  his  office,  as  such, 
bind  the  owners  by  a  charter  party 
under  seal,  so  as  to  subject  them  to 
an  action  of  covenant.  Pickering  v. 
Holt,  6  Me   160. 


Nor  has  the  master  of  a  steamboat 
any  authority,  as  master,  to  bind  th» 
owners  by  indorsing  or  making  billa 
or  promissory  notes.  Gregg  v.  Rob- 
bins,  28  Mo.  347  (for  services  aa 
pilot) ;  Holcroft  v.  Holbert,  16  Ind. 
256. 

9.  Ibid.,  p.  129. 

1.  Hussey  v.  Christie,  9  East,  426; 
Hoskins  v.  Slapton,  Hardw.  376; 
Provost  V.  Patch  in,  9  N.  Y.  (anno,  re- 
print) 235;  James  v.  Bixby,  11  Mass^ 
34;  Winsor  v.  Maddock,  64  Penn.  St. 
231. 

2.  The  Trident,  1  W.  Rob.  Ad.  29. 
S.  Heathom  v.  Darling,  1  Moo.  P.^ 

C.  8;   The  Ship  Fortitude,  3  Sumn. 
228. 
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is  to  be  made  of  one  of  several  alternatives,  tinder 
the  peril  of  severe  loss  if  a  wrong  choice  should  be 
made.* 

Upon  this  cardinal  principle,  that  necessity  is  the  founda- 
tion of  the  master's  authority, —  several  limitations  of  that 
authority  have  been  established,  which  have  been  stated  by 
Sir  Robert  Phillimore  to  the  following  effect:  — 

(1)  The  master  must  endeavour  to  raise  funds  on  the  per- 

sonal credit  of  the  owners. 

(2)  The  money  must  be  raised  to  defray  the  expense  of 

necessary  supplies  or  repairs  of  the  ship,  or  to 
enable  the  ship  to  leave  the  port  in  which  he  gives 
the  bond,  and  to  carry  the  cargo  to  its  destination. 

(3)  The  money  must  have  been  advanced  in  contempla- 

tion of  a  bottomry  security,  or,  in  other  words, 
upon  the  security  of  the  ship.* 
{4)  To  sell  the  cargo,  provided  he  establishes  — 
(i)  A  necessity  for  the  sale. 

(ii)  Inability  to  communicate  with  the  owner,  and 
obtain  his  directions. 

Under  these  conditions,  and  by  the  force  of  them,  the 
master  becomes  the  agent  of  the  owner,  not  only  with  the 
power  but  under  the  obligation  within  certain  limits,  of 
acting  for  him;  but  he  is  not  in  any  case  entitled  to  sub- 
stitute his  own  judgment  for  the  will  of  the  owner  where 
it  is  [127]  possible  to  communicate  with  the  owner,  and 
ascertain  his  will.^ 

(e)  To  sell  the  ship;  but  this  authority  is  conditional  on 
the  existence  of  a  twofold  necessity,  namely,  in- 
ability to  prosecute  the  voyage,  and  an  immediate 
necessity  to  sell.^    What  may  be  a  sufficient  reason 

4.  Reg.  ▼.  Winsor,  L.  Rep.,  1  Q.  B.  In  case  of  necessary  repairs,  the 
394;  The  Kamak,  L.  Rep.,  2  P.  C.  master  may  sell  part  of  the  cargo,  or 
512.  hypothecate  it.     The  Ship  Packet,  3 

5.  The  Alexander,  1  Dodson,  278.  Mason  C.  C.  255;  Am.  Ins.  Co.  ▼.  Cos- 

6.  The  Australian   Steam   Naviga-  ter,  3  Paige,  323. 

tion  Company  ▼.  Morse,  L.  Rep.,  4  P.         7.  See  Maclachlan  Marit.  Ship.  154, 
C.  222.  and  cases  cited. 
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for  not  continuing  the  voyage  will  not  necessarily 
be  a  sufficient  reason  for  the  sale  of  the  ship,  e.  gr.^ 
want  of  funds,  or  inability  to  execute  repairs  on 
the  spot.® 

(f )  To  borrow  money  on  the  security  of  the  cargo  for  the 

purpose  of  the  cargo  only,  i.  e.,  on  respondentia.^ 

(g)  To  give  a  creditor  a  right  in  rem,  in  cases  other  than 

bottomry  bonds  and  respondentia;  as,  for  instance, 
to  draw  a  bill  of  exchange  upon  the  shipbroker  for 
necessaries  supplied  in  a  colonial  port,  so  as  to 
enable  the  shipbroker  to  proceed  against  the  ship 
as  for  necessaries  supplied  in  default  of  payment 
of  the  amount  due  by  the  shipowner,  the  master 
being  otherwise  unable  to  obtain  credit.* 

The  master  of  a  ship  has  no  implied  authority  — 

(a)  To  agree  to  the  substitution  of  another  voyage  in  the 
place  of  one  agreed  upon  between  his  owners  and 
the  freighters.* 
[128]  (b)  To  give  a  bottomry  bond: 

1.  For  necessaries  already  supplied,  unless  such 

bond  had  been  stipulated  for  previous  to  the 
supply  of  the  necessaries.* 

2.  For  his  own  debt.* 

3.  To  free  himself  from  arrest.*^ 

4.  For  general  average  charges.* 

5.  To  free  the  ship  from  detention.^ 

(c)  To  mortgage  the  ship  or  to  assign  the  freight.* 

(d)  To  bind  the  ship  or  cargo  to  ransom  either  from  the 

enemy.* 

8.  Hunter  v.  Parker,  7  M.  &  W.         4.  Dobson  v.  Lyall,  8  Jur.  969. 
322.  5.  Smith  v.  Gould,  4  Moo.  P.   C. 

9.  Cargo  ez  Sultan,  5  Jur.,  N.  S.     21. 

1060;    The    Glenmanna,    Lush.    115;  6.  The  North  Star,  1  Lush.  45. 

Maclachlan,  p.  150.  7.  But  see  per  Curiam  in  The  Kar- 

1.  The  Anna,  34  L.  T.  Rep.,  N.  S.  nak,  L.  Rep.,  2  A.  &  E.  289. 

895;  L.  Rep.,  1  Prob.  Div.  253.  8.  Willis  v.  Palmer,  29  L.  J.,  C.  P. 

S.  Burgon  ▼.  Sharpe,  2  Camp.  529.  194. 

S.  The  Heresy,  3  Hagg.  Ad.  404;  9.  22  Geo.  3,  c.  25,  ss.  1,  2. 
and  see  The  Lochiel,  2  W.  Rob.  34. 
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(e)  To  sell  the  whole  of  the  cargo  for  the  purpose  of  re- 
pctiring  the  ship;  but  he  may  sell  part.* 

A  master  caimot  legally  give  a  bond  on  cargo  alone^  or  on 
ship  and  cargo  without  freight;  or,  if  he  does  so,  the  ship 
and  freight  must  be  exhausted  before  recourse  can  be  had 
to  the  cargo.* 

Sect.  5.  As  to  the  Authority  of  Partners.^ 

The  general  role  is,  that  the  act  or  contract  of  one  partner 
with  reference  to  and  in  the  ordinary  course  of  the  partner- 
ship business  is  the  act  or  contract  of  the  whole  firm,  and 
binding  on  thent^ 

The  question  whether  a  given  act  can  or  cannot  be  said 
to  be  necessary  to  the  transaction  of  a  business  in  the  way 
in  which  it  is  usually  carried  on,  must  be  determined  by  the 
nature  of  the  business,  and  by  the  practice  of  persons  en- 
gaged in  it.  No  answer  of  any  value  can  be  given  to  the 
abstract  question  —  Can  one  partner  bind  his  firm  by  such 
and  such  an  act?  Unless,  having  regard  to  what  is  usual  in 
business,  it  can  be  predicated  of  the  act  in  question,  either 
that  it  is  one  without  which  no  business  can  be  carried  on, 
or  that  it  is  one  which  is  not  necessary  for  carrying  on  any 
business  whatever;  there  are  very  few  [129]  acts  of  which 
any  such  assertions  can  be  truly  made.  The  great  majority 
of  acts  which  give  rise  to  doubt  are  those  which  are  neces- 
sary in  one  business  but  not  in  another.^ 

Sect.  6.  The  Authority  of  Solicitors. 

A  solicitor  may  act  under  a  general  or  special  retainer. 

A  solicitor  acting  under  a  general  retainer  has  an  implied 
authority  to  accept  service  of  process  and  appear  for  the 
client,  but  he  has  no  such  authority  to  commence  an  action 

1.  Duncan   ▼.   Benson,   1  Ex.   555;  703,  710;  Fox  v.  Clifton,  6  Bing.  775^ 

The  Gratitudine,  3  G.  Rob.  242.  795.    See  Collyer  on  Part.   (5th  Am. 

S.  Per  Sir  Robert  Phillimore,  The  ed.)  §  195;  Pars,  on  Part.  *95. 

Kamak,  L.  Rep.,  2  A.  ft  E.  309.  5.  1  Lindley  on  Partnership,  251. 

S.  See  post.  Partnership.  See  post,  Partnership. 

4.  Hawkina  ▼.  Bourne,  8  M.  &  W. 
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xinless  such  an  authority  may  be  reasonably  inferred  from 
the  terms  which  were  used  in  the  retainer.* 

As  between  the  client  and  the  opponent,  the  former  is 
bound  by  every  act  of  his  solicitor  done  in  the  ordinary 
course  of  practice  (provided  there  is  no  collusion  of  fraud), 
whether  it  is  authorized  or  not  J  Thus,  if  a  solicitor  pleads 
an  improper  plea,  vr  brings  the  action  in  an  improper 


6.  Lush's  Practice,  vol.  1,  129; 
Chitty'8  Practice,  vol.  1,  86;  Ander- 
son V.  Watson,  3  C.  A  P.  214. 

To  the  point  that  an  appearance  in 
an  action  by  a  regularly  admitted  and 
licensed  attorney  is  presumed  to  be 
■authorized  by  the  party  whom  he  as- 
sumes to  represent,  see  Beckley  ▼. 
Newcomb,  24  N.  H.  359;  Leslie  v. 
Fischer,  62  111.  118;  Hays  v.  Shat- 
tuck,  21  Cal.  51;  Hamilton  v.  Wright, 
37  N.  Y.  (anno,  reprint)  502;  Os- 
born  V.  U.  S.  Bank,  9  Wheat.  738; 
Pillsbury  ▼.  Dugan,  9  Ohio,  117; 
Thomas  v.  Steele,  22  Wis.  207;  Pro- 
prietors, etc.  V.  Bishop,  2  Vt.  231. 

An  attorney  who  tried  a  cause  in 
the  court  below  is  not  authorized  to 
appear  in  the  appellate  court  with- 
out a  new  retainer.  Covill  v.  Phy,  34 
111.  37. 

But  by  the  weight  of  authority, 
the  authority  of  an  attorney  em- 
ployed to  collect  a  claim  does  not 
cease  with  the  obtaining  judgment, 
but  continues  until  the  purposes  of 
the  judgment  are  obtained;  and  that 
in  pursuing  that  object,  he  may  be 
regarded  as  authorized  to  collect  the 
judgment  by  all  the  usual  methods, 
and  to  use  the  usual  means  for  that 
purpose.  Willard  v.  Goodrich,  31  Vt. 
597;  Jenney  v.  Delesdernier,  20  Me. 
183,  193,  and  cases  cited;  Scott  v. 
Seller,  6  Watts,  235;  Erwin  v.  Blake, 
«  Pet.  18;  Read  v.  French,  28  N.  Y. 


(anno,  reprint)  285;  Lynch  y.  Com- 
monwealth, 16  8.  &  R.  388;  Day  y. 
Wells,  31  Conn.  344;  Smyth  y. 
Harvie,  31  111.  62;  White  v.  Johnson, 
67  Me.  287;  Weeks  on  Att'ys,  p.  414. 

7.  To  the  point  that  in  all  the  or- 
dinary incidents  of  an  action  the  at- 
torney has  full  control  of  the  case 
and  is  under  no  obligation  to  consult 
his  client  as  to  such  incidents,  see 
Board  of  Commissioners  y.  Younger, 
29  Cal.  147;  McConnell  y.  Brown,  40 
Ind.  364;  Edgerton  t.  Braokett,  11 
N.  H.  218;  Simpson  y.  Lombas,  14 
La.  Ann.  103;  Ward  y.  Hollins,  14 
Md.  158;  Clark  v.  Randall,  9  Wis. 
135;  Moulton  v.  Bowker,  115  Mass. 
36;  Monson  y.  Hawley,  30  Conn.  51; 
Jenney  y.  Delesdernier,  20  Me.  183. 

The  attorney  of  record  has  the  ez- 
clusiye  management  and  control  of 
the  case,  and  neither  the  party  nor 
his  agent  or  attorney  in  fact  haye  any 
authority  to  sign  stipulations  in  the 
case;  and  if  they  do,  such  stipula- 
tions will  be  disregarded  by  the 
court.  Mott  y.  Foster,  45  Cal.  72; 
Board  of  Commissioners  y.  Younger, 
29  id.  147;  Nightingale  y.  Oregon 
Central  R'y  C^.,  2  Sawy.  388;  Anon. 
1  Wend.  108. 

Counsel  in  a  suit  is  not  authorized 
to  represent  his  client  except  in  the 
argument  or  hearing  before  the  court. 
Nightingale  y.  Oregon  Central  R'y 
Co.,  supra. 
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form;*  or  waives  a  judgment  by  default ;•  or  admits  a  fact 
to  prevent  the  necessity  of  proving  it  at  the  trial  ;^  or  sues 
out  an  irregular  writ,  whereby  trespass  is  committed,*  the 
act  binds  the  client.* 

In  all  those  cases  where  the  solicitor,  through  acting 
negligently  or  against  his  instructions,  binds  his  client  to 
other  [130]  parties,  the  solicitor  of  course  may  be  liable  to 
the  client  for  the  consequence  of  his  negligence  or  breach 
of  duty.* 


CHAPTER  IV. 

[136]   OF  THE  LIMITS  OF  AN  AGENT's  AUTHORITY. 

Sect.  1.  Of  the  Extension  of  the  Authority. 

The  authority  with  which  an  agent  is  invested  is  not 
necessarily  confined  to  the  performance  of  those  actions 
alone  which  are  authorized  by  the  bare  words  in  which  an 
authority  is  conveyed.  On  the  contrary,  it  is  rarely  so  con- 
fined. Generally  speaking,  the  authority  may  be  extended 
in  a  variety  of  ways  by  the  operation  of  a  number  of  rules 
and  principles,  some  of  which  have  already  been  discussed. 
There  now  remains  for  consideration  the  infiuence  of  the 
principal's  conduct  in  extending  the  original  authority. 

The  only  ground  of  liability  on  the  part  of  a  principal  to 
third  parties  dealing  with  an  agent,  for  the  acts  of  the  agent 

8.  Payne  y.  Chute,  1  Roll.  365.         action  taken  or  directed  by  the  at- 

9,  La  Tuch  ▼.  Pacherante,  1  Salk.  tomey  tohich  the  plaintiff  did  not  ad- 
86.  vise,   consent    to,   or   participate   in, 

1.  BlackstODe  y.  Wilson,  26  L.  J.,  and  which  toas  not  justified  by  any 

Sx.  229.  authority  he  had  given.**    Cooley  on 

1.  Parsons  v.  Lloyd,  3  Wils.  341.  Torts,  131,  and  cases  cited. 

S.  "//  an  attorney  sues  out  an  U-         4.  As  to  the  general  law  respecting 

legal  writ,  the  party  for  whom  he  acts  attorneys,     see     Weeks     on     Att'ys 

it  so  far  identified  with  him  in  the  (1892) ;  Thornton  on  Att'ys  (2  vols., 

proceedings  that  he  is  responsible  for  1914).     See,    also,    notes    to    Evans 

what  is  done  under  it;  but  the  plain-  Agency    (EwelTs  ed.,  Chicago),   182,. 

tiff  is  not  resp<msible  for  any  Ulegal  et  seq,;  Tiffany  Agency,  227. 
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done  in  excess  of  the  power  given  him,  and  which  he  would 
be  held  to  have  even  in  a  question  between  himself  and  the 
principal,  is  such  culpa  pr  quasi-culpa  on  the  principal's 
part  as  would  be  a  relevant  ground  for  the  plea  of  estoppel 
against  [137]  his  pleading  the  actual  terms  of  the  authority 
given  to  the  agent.  Where  the  principal  by  his  words  or 
conduct  wilfully  causes  another  to  believe  the  existence  of 
certain  powers  in  the  agent,  and  induces  him  to  deal  with 
the  agent  in  that  belief;  where  the  principal  has  by  words 
or  by  conduct  made  a  representation  to  another  as  to  the 
agent's  authority  in  order  to  induce  others  to  act  upon  it; 
and  where  the  representation  or  conduct  complained  of, 
whether  active  or  passive  in  its  character,  has  been  intended 
to  bring  about  the  result  whereby  that  other  dealing  with 
the  agent  has  altered  his  position  to  his  loss  —  in  such  a 
case,  and  in  such  a  case  alone,  will  the  doctrine  of  estoppel 
apply  to  bar  the  principal  from  pleading  against  the  third 
party  the  terms  of  the  real  authority  which  he  gave  to  the 
agent.*  Mere  negligence  is  not  of  itself  a  ground  of 
estoppel.* 

The  question  to  be  considered,  so  far  as  the  liability  of 
the  principal  to  third  parties  is  concerned,  is  whether  the 
agent's  act  is  within  the  scope  of  his  authority.*  Thus, 
where  the  agent  of  a  wharfinger,  whose  duty  is  was  to  give 
receipts  for  goods  actually  received  at  the  wharf,  fraudu- 


1.  See  Rice  t.  Groffman,  56  Mo. 
434;  Johnson  y.  Jones,  4  Barb.  569; 
Kasson  v.  Noltner,  43  Wis.  646; 
Schimmelpennich  v.  Bayard,  1  Pet. 
264;  Farmers'  Mut.  Ins.  Co.  y.  Tay- 
lor, 78  Penn.  St.  342;  Bigelow  on 
Estoppel  (2d  ed.),  434,  and  cases 
cited. 

Although  an  agent's  authority  may 
be  special  and  limited,  or  even 
though  he  may  have  no  actual  author- 
ity, yet  if  the  principal  allows  him 
to  hold  himself  out  to  the  public  as 
his  agent  generally,  without  noting 
such  limitation,  and  the  agent  acts 
outside  of  his  actual  authority,  the 


principal  will  be  bound  thereby,  un- 
less the  party  with  whom  he  deals 
had  notice  of  the  limitation,  or  want 
of  authority.  St.  Louis  ft  M.  Packet 
Co.  y.  Parker,  69  111.  23;  Kerslake  v. 
Schoonmaker,  8  Thomp.  k  C.  524;  s. 
c,  1  Hun,  436;  Gallup  ▼.  Lederer,  3 
Thomp.  ft  C.  710;  s.  c,  1  Hun,  282. 

S.  Bell,  Commentaries,  iii,  I,  3,  n.  5. 

S.  See  Taylor  v.  Chicago  ft  N.  W. 
R'y  Co.,  74  111.  86;  Fletcher  v.  Sibley, 
124  Mass.  226;  Kennedy  v.  Otoe 
County  Nat.  Bank,  7  Neb.  59;  Save- 
land  V.  Green,  40  Wis.  431;  Locke  t. 
Steams,  1  Met.  660. 
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lently  gave  a  receipt  for  goods  which  had  never  been  re- 
ceived, the  principal  was  not  held  to  be  responsible,  because 
it  was  not  within  the  scope  of  the  agent's  authority  in  the 
course  of  his  employment  to  give  such  a  receipt.^ 
u  • 

Sect.  2.  Ldmitations  of  an  Agents  Authority. 

In  considering  the  true  limits  of  the  authority  of  an  agent 
a  distinction  must  be  made.  Questions  may  arise  either  be- 
tween a  principal  and  third  parties  who  have  dealt  bona 
fide  with  the  agent  of  that  principal,  or  between  the  princi- 
pal and  the  agent.  The  construction  of  the  authority  will 
be  different  in  each  of  those  cases  respectively.  In  the 
former  case,  the  true  limit  of  the  agent's  power  to  bind  the 
principal  will  be  the  apparent  authority  with  which  the 
agent  is  invested;^  in  the  latter  case,  the  true  limit  of  his 
authority  will  be  marked  by  the  express  authority  or  in- 
structions given  to  the  agent;  nor  will  it  be  extended  by 
the  addition  of  any  implied  powers  inconsistent  with  such 
authority  and  instructions.* 

4.  Coleman  y.  Riches,  24  L.  J.,  C.  Smith  v.  Peoria  County,  59  IlL  413; 
P.  125.  and  note  1,  p.  140. 

5.  See  Kasson  ▼.  Noltner,  43  Wis.  6.  See  Allen  y.  Suydam,  20  Wend. 
646;  Taylor  t.  Chicago  &  N.  W.  R'y  321;  Wilson  t.  Wilson,  26  Penn.  St. 
Ca,  74  HL  86;  Adams  Express  Co.  393;  Williams  y.  Higgins,  30  Md.  404; 
T.   Scfalewinger,    76   Penn.   St.   246;  Sawyer  t.  Mayhew,  51  Me.  398. 
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[145]  CHAPTER  V. 

OP  THB  CON8TBUCTION  OF  AN  AGENt's  AUTHOBITT,* 


Sbgt.  1.  Where  the  Authority  is  given  hy  a  Formal 
Instrument. 

When  an  authority  is  conferred  upon  an  agent  by  a 
formal  instrument,  as  by  a  power  of  attorney,  there  are  two 
rules  of  construction  to  be  carefully  attended  to: 

1.  The  meaning  of  general  words  in  the  instrument  will 

be  restricted  by  the  context,  and  construed  accord- 
ingly. 

2.  The  authority  will  be  construed  strictly  so  as  to  ex- 

clude the  exercise  of  any  power  which  is  not  war- 
ranted either  by  the  actual  terms  used,  or  as  a  neces- 
sary means  of  executing  the  authority  with  effect.* 

[149]  Sect.  2.  Where  the  Authority  is  Ambiguous. 

When  the  instructions  given  to  an  agent  are  clear  and 
defined,  his  duty  is  to  observe  them  faithfully.  He  will  not 
be  allowed  to  violate  them  in  any  particular,  provided  they 
may  be  lawfully  carried  out.  On  the  other  hand,  if  the  in- 
structions are  given  in  such  uncertain  terms  as  to  be  suscep- 
tible of  two  different  meanings,  and  the  agent  bona  fide 
adopts  one  of  them  and  acts  upon  it,  it  is  not  competent  ta 
the  principal  to  repudiate  the  act  as  unauthorized  because 
he  meant  the  instructions  or  orders  to  be  read  in  the  other 
sense  of  which  they  are  equally  capable.  It  is  a  fair  answer 
to  such  an  attempt  to  disown  the  agent's  authority  to  tell 
the  principal  that  the  departure  from  his  intention  was 

1.  A    large    collection    of    maxims         2.  Bissell    v.    Terry,    69    111.    184; 

and   rules   of   interpretation   will   be  Wood  v.  Goodridge,  6  Gush.  117,  123; 

found   in   Blackwell   on   Tom   TiileSy  Brantley  t.  Southern  Life  Ins.  Co.,. 

*606  et  $eq.    Brown's  Legal  Maxims  53  Ala.  554;   Cringhead  ▼.  Peterson^ 

is,  also,  a  book  of  good  value  to  the  72  N.  T.   (anno,  reprint)   279. 
student. 
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occasioned  by  his  own  fault,  and  that  he  should  have  given 
his  order  in  clear  and  unambiguous  terms.' 

Sect.  3.  Where  the  Authority  is  conferred  by  Informal  Writ- 
ing or  arises  by  Implication, 

The  rules  under  this  head  may  be  briefly  summarized. 

(a)  A  written  instrument  will  be  so  construed  as  to  give 
authority  to  do  only  such  acts  as  are  within  the  scope  of 
the  particular  matter  to  which  the  instrument  refers.^ 

(b)  Where  orders  and  instructions  are  free  from  am- 
biguity, they  will  be  construed  according  to  their  obvious 
meaning.  As  to  the  rules  where  they  are  not,  see  section  2 
of  this  chapter.  The  construction  of  mercantile  instruments 
and  instructions  may  be  guided  by  the  usages  of  trade;  and 
for  that  purpose  the  evidence  of  persons  conversant  with 
mercantile  affairs  is  received.^ 

(c)  With  reference  to  the  construction  of  an  authority 
which  arises  by  implication,  see  Book  11,  Part  I,  Chap.  11. 


[153]  CHAPTER  VL 

admissions  and  declarations  bt  agents. 

As  a  general  proposition,  what  one  man  says,  not  upon 
oath,  cannot  be  evidence  against  another  man.  The  excep- 
tion must  arise  out  of  some  peculiarity  of  situation,  coupled 
with  the  declarations  made  by  one.  An  agent  may  undoubt- 
edly, within  the  scope  of  his  authority,  bind  his  principal 
by  bis  agreement,  and  in  many  cases  by  his  acts.  What  the 
agent  has  said  may  be  what  constitutes  the  agreement  of 
the  principal;  or  the  representations  or  statements  made 
may  be  the  foundation  of  the  inducement  to  the  agreement. 
Therefore,  if  writing  is  not  necessary  by  law,  evidence  must 

S.  Per  Lord  Chelmsford  in  Ireland  4.  Story's  Agency,  s.  69.    See  sect. 

T.  Livingstone,  L.  Rep.,  5  H.  L.  416;  1  of  this  chapter. 

National  Bank  t.  Merchants'  Bank,  91  5.  Paley,  by  Lloyd,  198;  Story,  ss. 

U.  a  9S,  104.  75,  77. 
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be  admitted  to  prove  that  the  agent  made  a  certain  state- 
ment. So  with  regard  to  acts  done,  the  words  with  which 
these  acts  are  accompanied  frequently  tend  to  determine 
their  quality.  Nevertheless  the  admission  of  the  agent  can- 
not be  assimilated  to  the  admission  of  the  principal.  A 
party  is  bound  by  his  own  admission,  and  is  not  permitted 
to  contradict  it;  but  it  is  impossible  to  say  a  man  is  pre- 
cluded from  questioning  or  contradicting  anything  any 
person  has  asserted  as  to  him,  as  to  his  conduct,  or  his 
agreement,  merely  because  that  person  has  been  an  agent 
of  his.^  An  agent  can  act  only  within  the  scope  of  his  au* 
thority;  hence  declarations  or  [154]  admissions  made  hj 
him  as  to  a  particular  fact  are  not  admissible  as  evidence 
against  the  principal,  nnless  they  fall  within  the  nature  of 
the  agent's  employment  as  agent;  unless,  for  instance,  they 
form  part  of  the  contract  which  he  has  entered  into  and  is 
.  employed  to  negotiate  on  behalf  of  the  principal.*  Hence, 
what  is  said  by  an  agent  representing  a  contract  or  other 
matter  in  the  course  of  his  employment,  is  good  evidence  to 
affect  the  principal,  but  not  if  it  is  said  on  another  occasion.' 
The  result  of  the  cases  appears  to  be  that  if  it  is  shown 
that  an  admission  has  been  made  by  an  agent  acting  in  a 
matter  within  the  scope  of  his  authority,  and  that  it  is  a 
part  of  the  res  gestae,  and  does  not  relate  to  bygone  trans- 
actions, then  such  admission  is  receivable  in  evidence 
against  the  principal,  and  the  agent  himself  need  not  be 
called.*  Admissions  or  declarations  of  an  agent  cannot,  of 
course,  be  received  if  there  is  no  sufficient  proof  of  agency." 

1.  Per  Sir  William  Grant,  M.  R.,      ham,  36  Conn.  396.   See  notes,  Evans 
Fairlie  v.  Hasting,  10  Ves.  123,  126.      Agency  (Ewell's  ed.),  217,  et  «eg. 

2.  Betham  y.  Benson,  Qow.  45.  5.  Reynolds  v.  Ferree,  86  111.  570. 
8.  Peto  V.  Hague,  5  Esp.  134.                  But   the  error   of  admitting  such 
4.  Corbin  v.  Adams,  6  Cush.  95;  La      declarations  or  admissions,  before  tlie 

Fayette  &  Ind.  R.  R.  Co.  v.  Ehman,  proper  foundation  has  been  laid,  is 

80  Ind.  83 ;  Anderson  v.  Rome,  Water-  cured    by    subsequent    proof    of    his 

town  &  0.  R.  R.  Co.,  54  N.  Y.  (anno,  agency.  Rhodes  v.  Lowry,  54  Ala.  4.. 
reprint)    334;    Willard   ▼.   Bucking- 
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CHAPTER  VII.  [159] 

THE  DOOTBINE  OP  CONSTBUCTIVB  NOTICE. 

The  following  principles  appear  to  be  deducible  from  the 


cases: 


(1) 


(2) 


As  to  knowledge  acquired  by  an  agent  during  his  em- 
plojrment  as  agent.  It  is  well  settled,  and  is  uni- 
versally true,  that  a  principal  is  affected  with  con- 
structive notice  of  all  such  knowledge/  provided 
the  knowledge  is  of  facts  which  are  material  to  the 
transaction  in  which  the  agent  is  employed,  and 
which  it  was  the  duty  of  the  agent  to  communi- 
cate.* 

As  to  knowledge  acquired  by  an  agent  otherwise 
than  in  the  business  for  which  he  was  employed. 
In  [165]  commercial  transactions  the  knowledge  of 
the  agent,  however  acquired,  is  the  knowledge  of 
the  principal.'  Where  the  same  solicitor  is  em- 
ployed by  a  vendor  and  purchaser,  the  latter  will 
be  affected  with  constructive  notice  of  the  knowl- 
edge possessed  by  the  solicitor,  although  that 
knowledge  was  acquired  before  the  retainer  by  the 
purchaser.^    It  is  assumed,  however,  that  in  both 


1.  Fuller  ▼.  Bennett,  2  Ha.  294,  and 
cases  there  quoted;  Wyllie  v.  Pollen, 
31^  L.  J.  Ch.  762;  Boursot  v.  Savage, 
L.  R.  2  £q.  134. 

2.  WyUie  v.  Pollen,  L.  R.  2  Eq.  142; 
Jones  y.  Smith,  1  Ph.  244. 

S.  Dresser  v.  Norwood,  14  C.  B.,  N. 
S.  574;  in  error,  17  ibid.  466. 

4.  Fuller  v.  Bennett,  2  Ha.  394. 

The  rule  ia  generally  stated  to  he 
that  notice  to  an  agent,  of  any  fact 
connected  with  the  hueifneee  tn  which 
he  ie  employed,  ie  notice  to  the  prin- 
cipal. Wade  on  Notice,  |  672; 
Bracken  y.  MiUer,  4  W.  &  8.   102; 


Astor  y.  WeUs,  4  Wheat.  466;  Reed'a 
Appeal,  34  Penn.  St.  207;  Jackson  y. 
Sharp,  9  Johns.  162;  Jackson  v. 
Leek,  19  Wend.  339;  Mechanics' 
Bank  v.  Seton,  1  Pet.  309;  Sterling 
Bridge  Co.  y.  Baker,  76  111.  139. 

But  the  principal  will  not  he  af- 
fected hy  notice  to  the  agent  of  anj^ 
fact  outside  the  scope  of  his  agency. 
Roach  y.  Karr,  18  Kan.  529;  Adams 
Exp.  Co.  y.  Trego,  35  Md.  47;  Congar 
y,  C.  k  N.  W.  R*y  Co.,  24  Wis.  157; 
Smith  y.  Water  Commissioners,  3& 
Conn.  208;  Wells  y.  Am.  Exp.  Co.,  44 
Wis.   342. 
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these  cases  the  knowledge  acquired  must  be  ma- 
terial to  the  transaction  for  which  the  solicitor  or 
other  agent  is  employed. 
(3)  When  it  is  sought  to  fix  a  purchaser  with  construc- 
tive notice,  the  question  is  whether  the  not  obtain- 
ing the  knowledge  was  an  act  of  culpable  negli- 
gence on  the  part  of  his  agent,  and  not  whether  the 
agent  had  the  means  of  obtaining  that  knowledge.' 


[166]  BOOK  n.— PART  H. 

CHAPTER  I. 

OF  THE  EXECUTION  OF  THE  AXTTHORITY  GENERALLY. 

In  considering  whether  the  contract  of  an  agent  is  bind- 
ing upon  his  principal,  a  twofold  inquiry  arises.    In  short  — 

(a)  He  may  execute  an  authority  strictly,  or  with  only  a 

circumstantial  variance;*  or 

(b)  He  may  act  entirely  without  authority;  or 

(c)  Having  authority,  he  may  do  something  in  excess  in 

executing  his  authority,  or  he  may  do  less  than  his 
authority  justifies. 

If  an  agent  strictly  observes  his  authority,  it  will  depend 
upon  the  form  and  construction  of  the  contract  into  which 
he  enters,  [167]  whether  his  act  will  bind  his  principal  and 
not  himself.  Although  an  act  varying  in  substance  from 
the  authority  is  void  so  far  as  the  principal  is  concerned,* 
yet  there  are  a  number  of  cases  in  which  an  authority  will 
be  deemed  to  be  properly  executed  though  it  is  not  strictly 
pursued.  Thus,  if  executors  have  authority  to  sell  land, 
and  one  of  them  refuse,  the  others  may  sell*  or  if  one  dies.* 

5.  Ware  ▼.  Lord  Egmont,  4  De  G.,  1.  Com.  Dig.  "  Attorney/'  o.  15. 

M.  &  G.  460.  See,  generally,  as  to  no-  SL  Com.  Dig.  '*  Attorney/'  c.  13. 

tice,  Wade  on  Notice,  §  687,  and  cases  S.  Co.  Litt.  113a. 

cited.  4.  R.  Cro.  Car.  382. 
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It  is  sufficient  if  the  words  and  intent  of  the  authority  are 
generally  pursued. 

The  correct  principle  is  undoubtedly  that  laid  down  by 
Chief  Justice  Holt,  who  delivered  the  opinion  of  the  court 
in  Parker  v.  Kett,^  1701,  where  it  is  laid  down  that  a  circum- 
stantial variation  in  the  execution  of  an  authority  is  not 
material 

As  to  the  second  class  of  cases,  the  rule  is  that  a  person 
who  jenters  into  a  contract  as  agent,  and  without  authority^ 
Tenders  himself  liable.® 

As  to  the  third  class  of  cases,  one  of  the  earliest  authori- 
ties is  contained  in  Lord  Coke's  '*  Commentary  upon  Little- 
ton," where  it  is  said:  ''  Regularity,  it  is  true,  that  where 
a  man  doth  less  than  the  commandment  or  authority  com- 
mitted unto  him,  there  (the  commandment  or  authority 
being  not  pursued)  the  act  is  void.  And  when  a  man  doth 
that  which  he  is  authorized  to  do,  and  more,  there  it  is  good 
for  that  which  is  warranted,  and  void  for  the  rest:  yet  both 
these  rules  have  divers  exceptions  and  limitations. ' ' ''  The 
summary  of  the  law  by  Sir  Thos.  Clarke,  in  Alexander  v. 
Alexander,®  is  to  the  effect  that  where  there  is  a  complete 
execution  of  a  power  and  something  ew  abundanti  added, 
which  is  improper,  there  the  execution  is  good,  and  only 
the  excess  is  void;  but  where  there  is  not  a  complete  execu- 
tion of  a  power,  or  where  the  boundaries  between  the  excess 
and  execution  are  not  distinguishable,  it  will  be  bad. 


5.  1  Salk.  95. 

6.  See  Book  III„  Chap.  IV,  post. 

7.  Cb.  Litt.  258a. 

8.  2  Ves.  644. 

II  a  eontract  which  need  not  be  un- 
der seal,  is  executed  by  an  agent  hav- 
ing authority  to  execute  simple  c<mi- 
trmets,  but  not  sealed  contracts,  and 

6 


has  a  seal  affixed  to  it,  it  will  be  valid 
as  a  simple  contract.  Dickerman  v. 
Ashton,  21  Minn.  538.  See,  also, 
Stowell  y.  Eldred,  39  Wis.  614;  Evans 
V.  Wells,  22  Wend.  341.  See,  gener- 
ally, as  to  the  execution  of  powers, 
Sugd.  on  Powers,  ch.  6. 
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[171]  CHAPTEB  n. 

OF  THE  EXECUTION  OF  AUTHORITY  BY  INSTRUMENT  UNDEB  8BAI» 

In  executing  his  authority  an  agent  must  take  care  so  to 
execute  it  as  not  to  render  himself  personally  liable.  It  will 
be  convenient  to  consider  the  authorities  in  the  following 
order: 

A.  Instruments  under  seal 

B.  Instruments  other  thim  deeds. 

1.  Bills  of  exchange. 

2.  Rromissory  notes. 

3.  Charter-parties  not  under  seaL 

4.  Bought  and  sold  notes. 

C.  In  other  cases. 

First  as  to  deeds.  A  duly  authorized  agent  may  so  ex* 
ecute  a  deed  that  — 

(a)  It  will  bind  the  principal,  and  not  himself;  or 

(b)  It  will  bind  himself,  and  not  the  principal;  or 

(c)  It  will  be  void. 

A  deed  will  bind  the  principal  if  executed  in  his  name  and 
on  his  behalf,  and  this  fact  appears  on  the  face  of  the  instru- 
ment.^ As  to  the  signature,  sealing,  and  delivering,  a  rule 
has  been  laid  down  in  an  early  case  for  the  guidance  of  the 
agent.  If  A.  B.  duly  authorize  C.  D.  to  execute  a  deed  for 
him,  C.  D.  may  do  this  either  by  writing  **A.  B.  by  C.  D., 
his  attorney,**  or  by  writing  **  C.  D.,  for  A.  B.,**  provided 
he  delivers  the  instrument  as  the  deed  of  A.  B.* 

[172]  If  an  agent  makes  himself  a  contracting  party  he 
will  be  liable  on  the  deed,  although  he  may  profess  in  the 

1.  In  order  to  bind  the  principal  Wood,  7  Cow.  462;  Fullam  v.  West 

by  an  instrument  under  seal,  tbe  in-  Brookfield,  9  Allen  1;   Townsend  t. 

ttrument  must  purport  to  be  made  Coming,   23   Wend.   435;    Briggs   t. 

and  sealed  in  the  name  of  the  prin-  Partridge,  04  N.  T.  (anno,  reprint) 

cipal.    Echols  ▼.  Cheney,  28  Cal.  167;  358. 

LutzT.  Linthicum,  8  Pet.  165;  Stinch-  t.  Wilks  ▼.  Back,  2  East,  142. 
field  y.  Little,  1  Greenl.  231;  Stone  t. 
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instrument  to  contract  on  behalf  of  a  third  party.*  The 
main  question  to  be  decided  in  all  these  cases  is  this:  Do 
the  terms  of  the  instrument  disclose  a  personal  undertaking 
or  notf 


CHAPTER  III.  [176] 

OF  THE  SXSGUTION  OF  PABOL  GONTBAOTS. 


Sect.  1.  The  drawing  and  accepting  Bills  of  Exchange. 

[177]  It  is  assumed  in  this  and  the  following  summaries, 
that  the  agent  has  full  authority  to  contract  on  behalf  of 
his  principal 

(a)  If  a  bUl  is  addressed  to  a  principal  and  accepted  by 
his  agent  on  behalf  of  that  principal,  the  principal  and  not 
the  agent  will  be  liable  as  acceptor.^ 

(b)  If  the  bill  is  drawn  upon  an  agent  in  a  personal  char- 
acter, he  will  be  liable  as  acceptor,  although  he  accepts  for 
or  on  behalf  of  his  principaL* 


S.  Where  the  deed  purports  to  be 
made  hj  the  agent  and  to  be  sealed  by 
him,  and  not  to  be  made  and  sealed 
bj  his  principal,  the  agent  will  be 
persimally  liable,  and  the  description 
of  himself  as  agent  will  not  exclude 
his  personal  responsibility.  Luts  v. 
Unthicum,  8  Pet.  165;  Stincbfield  v. 
Little,  1  Greenl.  231;  FuUam  v.  West 
Brookfleld,  0  Allen,  1;  Duvall  ▼. 
Craig,  2  Wbeat  45;  White  v.  Skinner, 
13  John.  307;  Tippets  v.  Walker,  4 
Mass.  595;  Quigley  t.  De  Hass,  82 
Penn.  St.  267;  Kiested  v.  Orange  4 
A.  R.  R.  Co.,  69  N.  Y.  (anno,  re- 
print) 343. 

1.  Halford  ▼.  The  Cameron,  4c.  Oik, 
16  Q.  B.  442. 

Judge  Story  in  his  Taluable  work 
on  Agency  (|  155)  says:  ''If,  from 
the  nature  and  terms  of  the  instru- 
ment, it  clearly  appears  not  only  thai 


the  party  is  an  agent,  but  that  he 
means  to  bind  bis  principal,  and  to 
act  for  him,  and  not  to  draw,  accept, 
or  indorse  the  bill  on  his  own  account, 
that  construction  will  be  adopted, 
however  inartificial  may  be  the  lan- 
guage, in  furtherance  of  the  actual 
intention  of  the  instrument.  But  if 
the  terms  of  the  instrument  are  not 
thus  explicit,  although  it  may  appear 
that  the  party  is  an  agent,  he  will  be 
deemed  to  have  contracted  in  his  per- 
sonal capacity  ;**  and  the  general  rule 
does  not  seem  susceptible  of  more  ac- 
curate and  definite  statement  See 
SUckpole  y.  Arnold,  11  Mass.  29; 
Mills  y.  Hunt,  20  Wend.  431.  See 
notes,  Evans  Agency  (Ewell's  ed.), 
248,  el  9eq. 

%,  Thomas  y.  Bishop,  2  Str.  955; 
Nichols  y.  Diamond,  9  Ex.  154;  Mare 
y.  Charles^  5  E.  4  B.  978. 
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This  rule  seems  to  be  the  result  of  the  operation  of  two 
other  rules,  the  first  being  that  no  one  can  be  liable  as 
acceptor  but  the  person  to  whom  the  bill  is  addressed,  un- 
less he  is  an  acceptor  for  honour  ;•'*  the  second,  that  the 
words  of  an  instrument  must  not  be  construed  so  as  to  make 
it  void,  if  they  will  reasonably  bear  an  interpretation  mak- 
ing it  valid.* 

(c)  If  a  bill  is  drawn  by  an  agent  in  his  personal  char- 
acter, he  will  be  personally  liable  as  drawer.^ 

(d)  If  a  bill  is  drawn  upon  several,  one  of  whom  accepts, 
he  is  liable  as  acceptor.^   So,  if  more  accept,  they  are  liable.^ 

(e)  The  debt  of  a  third  person  is  a  good  consideration, 
for  which  a  man  may  bind  himself  by  giving  a  bill  of  ex- 
change.® 

Sect.  2.  Promissory  Notes. 

Summary  of  Rules.] — (a)  Where  a  person  promises  and 
signs  in  the  character  of  agent  he  will  not  be  personally 
liable,  nor  where  the  agent  uses  words  importing  agency 
in  the  signature  only,  and  not  in  the  body  of  the  instrument, 
will  he  be  held  to  be  a  party  to  the  contract.^  Care  must 
be  taken  to  distinguish  between  words  descriptive  of  the 
agent's  office  or  emplojrment,  and  words  importing  agency. 
The  former  have  no  influence  upon  the  contract,  whereas 
the  latter  indicate  that  the  agent  is  no  party.* 

(b)  As  a  general  rule,  an  agent  who  nmkes  a  note  cannot 
relieve  himself  of  liability  nnless  the  fact  that  he  made  it 
as  agent  appears  on  the  face  of  the  instrument.^ 

(c)  Confusion  has  sometimes  been  introduced  into  argu- 
ments owing  to  a  mistaken  identification  of  the  principles 
applicable  to  bills  of  exchange  with  those  that  are  appli- 

3.  PolhiU  V.  Walter,  3  B.  &  Aid.  Ex.  105;  E»  parte  Buckley,  14  M.  & 
164.  W.  469,  overruling  Hall  v.  Smith,  1 

4.  Mare  ▼.  Charles,  supra,  B.  &  C.  407. 

6.  Leadbitter  v.  Farrow,  5  M.  &  S.  1.  See  Dutton  v.  Marsh,  L.  R.,  6 

845;  Newhall  v.  Dunlay,  14  Me.  180.  Q.  B.  361,  and  cases  infra, 

6.  Owen  ▼.  Van  Uster,  infra.  See    the   cases   collected    in    note, 

7.  Bult  V.  Morrell,  12  A.  ft  E.  745.  Evans  Agency,  177. 

8.  Thomas  v.  Bishop,  2  Str.  955.  2.  See  Wake  v.  Harrop,  30  L.  J., 
e.  Alexander  v.   Siser,   L.  Rep.,  4  Ex.  273. 
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cable  to  promiBsory  notes.  Two  distinctioiiB  between  these 
instmments  should  never  be  lost  sight  of. 

The  first  is  that  a  bill  of  exchange  incorporates  in  the  ac- 
ceptance the  person  on  whom  the  bill  is  drawn. 

The  second  is  that  an  acceptor  cannot  limit  or  vary  his 
liability  by  addition  of  words  of  description.* 

If  the  names  of  the  drawee  and  acceptor  are  not  the  same^ 
tile  rale  that  the  acceptor  and  drawee  must  be  identical  is 
not  necessarily  infringed.  Parol  evidence  may  be  given  to 
show  that  the  acceptor  has  authority  from  the  drawee  to 
accept  on  his  behalf.  If  this  evidence  is  given  the  bill  is 
valid  and  binding  on  the  drawee,*  for  he  is  incorporated  in 
the  aeceptance.  The  meaning  of  the  second  distinction  is 
clear:  an  acceptor  who  is  drawn  upon  personally  cannot 
exempt  himself  from  liability  by  accepting  on  behalf  of 
another  person  to  whom  the  bill  is  not  addressed. 

Sect.  3.  Bought  and  Sold  Notes. 

Summary  of  Rules.] — (a)  The  material  question  is.  What 
is  the  intention  expressed  in  the  contract?  Whether  an  al- 
leged principal  is  an  Englishman  or  a  foreigner  resident 
abroad  is  in  itself  immaterial.*    This  must  be  taken  subject 


S.  An  acceptaDce,  signed  "J.  T.,  ad- 
ministrator/' binds  J.  T.  personally. 
Tasey  v.  Church,  4  W.  &  S.  34«. 

So  a  note  in  the  form,  "I.  T.  F., 
gnardian  of  E.  S.,  promise,"  etc., 
signed  "T.  F.,  guardian,"  binds  T. 
F.  personally.  Forster  v.  Fuller,  6 
Mass.  58. 

An  indorsement  of  a  promissory 
note  thus,  "L.  R.,  receiver,"  binds 
L.  R.  personally.  Towne  v.  Rice,  122 
Mass.  67. 

4.  Lindus  ▼.  Bradwell,  5  C.  B.  583. 

6.  Mahoney  v.  Kekule,  14  C.  B.  390; 
Green  y.  Kopke,  18  ibid.  549. 

Hie  rule  upon  this  subject  is  laid 
down  by  Judge  Story,  that  "  agents  or 
factors  acting  for  merchants  resident 
in  a   foreign   country  are   held   per- 


sonally liable  upon  all  contracts 
made  by  them  for  their  employers; 
and  this  without  any  distinction, 
whether  they  describe  themselves  in 
the  contract  as  agents  or  not.  In 
such  cases,  the  ordinary  presumption 
is,  that  credit  is  given  to  the  agents 
or  factors;  and  not  only,  that  credit 
is  given  to  the  agents  or  factors,  but 
that  it  is  exclusively  given  to  them, 
to  the  exoneration  of  their  employ- 
ers. Still,  however,  this  presumption 
is  liable  to  be  rebutted,  either  by 
proof  that  credit  was  given  to  both 
principal  and  agent,  or  to  the  prin- 
cipal only;  or  that  the  usage  of  trade 
does  not  extend  to  the  particular 
case."  See  Story  on  Agency,  §  238. 
The   doctrine   thus   broadly   Biated 
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to  what  is  said  upon  the  question  whether  an  agent  has  im- 
plied authority  to  pledge  his  foreign  principals  credit. 

[194]  (b)  U  the  contract  is  signed  without  the  use  of 
any  words  importing  agency,  the  person  so  signing  is  by 
virtue  of  the  contract  both  entitled  and  liable,  imless  in  the 
body  of  the  contract  a  contrary  intention  is  clearly  shown.* 

(c)  An  agent,  then,  may  free  himself  from  personal  lia- 
bility either  by  signing  as  agent,^  or  by  using  in  the  body  of 
the  contract  words  importing  agency.* 


Beot.  4.  Charter-parties  not  under  Seal. 

In  a  charter-party,  as  in  every  contract,  if  the  agent 
chooses  to  make  himself  a  contracting  party,  the  other  con- 
tracting party  may  either  sue  the  agent  who  has  himself 
contracted,  though  on  behalf  of  another,  or  he  may  sue  the 
principal  who  has  contracted  through  his  agent.  He  may 
do  so  whether  the  principal  was  known  at  the  time  or  not. 
This  right  is  independent  of  any  remedy  acquired  by  a 
stipulation  for  a  lien  or  otherwise  over  the  goods.*  This, 
however,  does  not  prevent  an  agent  from  stipulating  in  the 
charter-party  that  his  liability  shall  cease  under  the  con- 
tract after  a  certain  time,  or  upon  the  happening  of  a  cer- 
tain event.* 

An  agent  may  execute  a  charter-party  in  any  of  the  fol- 
lowing ways: 


has,  however,  been  questioned.  See 
Kirkpatrick  y.  Stainer,  22  Wend.  244, 
259;  Taintor  v.  Prendergast,  3  Hill, 
72;  Oelricks  v.  Ford,  23  How.  (U. 
S.)  49,  64;  Bray  y.  Kettell,  1  Allen, 
80;  Barry  v.  Page,  10  Gray,  398, 
where  it  is  held  that  a  foreign  prin- 
cipal may  maintain  an  action  in  his 
own  name  for  goods  sold  hy  his  agent 
here,  although  no  agency  is  disclosed 
jit  the  time  of  the  sale. 

6.  Per  Kelly,  C.  B.,  in  Paice  ▼. 
Walker.  L.  R.,  5  Ex.  173. 

The  agent  heoomea  personally  liable 
4mlp    where    the    principal    it    not 


knoion,  or  where  there  is  no  respon- 
sible principal,  or  where  the  agent 
becomes  liable  by  an  undertaking  in 
his  own  name,  or  where  he  exceeds  his 
power,  2  Kent  Com.  630,  and  author* 
ities  cited. 

7.  Fairlie  ▼.  Fenton,  L.  R.,  5  Ex. 
169. 

8.  Gadd  t.  Houghton,  supra;  and 
see  Sharman  ▼.  Brandt,  L.  R.,  6  Q.  B. 
720. 

9.  Per  Blackburn,  J.,  in  Christof- 
fersen  ▼.  Hansen,  L.  R.,  7  Q  B.  513. 

1.  Pederson  ▼.  Lotinga,  cited  L.  R., 
7  Q.  B.  510. 
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(1)  He  may  describe  himself  as  agent  of  a  named  prin- 

cipal In  this  case  his  liability  or  non-liability 
upon  the  contract  is  a  question  of  construction  and 
intention.* 

(2)  Assuming,  however,  that  he  has  authority,  if  he 

executes  it  in  the  name  of  his  principal,  and  signs 
per  proa,  his  execution  of  the  instrument  will  bind 
the  princii)al  but  not  himself. 
In  order  to  be  free  from  any  chance  of  incurring  per- 
sonal liability,  the  agent  should  not  only  in  signing 
the  contract  use  words  importing  agency,  but  he 
should  show  in  the  body  of  the  instrument  that  he 
is  not  a  contracting  party.' 

(3)  Where  an  agent  describes  himself  in  the  body  of  the 

instrument  as  an  agent  for  his  principal,  he  will 
not  be  protected  if  he  signs  the  contract  in  his  own 
name  simply. 

[208  [  Agents  have  been  held  liable  who  have  described 
themselves  as  signing  **  on  behalf  of  N.***  "  by  authority 
of  and  as  agents  of,*'  etc.;*  so  the  form  **A.  B.,  agent  of 
C.  D.,*'  is  held  to  be  a  mere  description,  and  not  necessarily 
an  execution  for  a  principal.*  The  law  is  quite  clear  that  if 
a  man  covenants  in  his  own  name  on  behalf  of  another,  he 
is  liable  on  his  covenant;  and  if  he  promises  in  the  same 
manner,  he  is  liable  upon  his  promise  in  assumpsits 

If  the  agent  contracts  in  his  personal  character  in  the 
body  of  the  instrument,  but  uses  words  importing  agency 
in  Ids  signature,  he  nevertheless  makes  himself  a  party  to 
the  contract.* 

S.  See  Lennard  ▼.  Robinson,  5  £.  &  4.  Tanner   v.   Christian,   24   L.  J., 

B.  125.  Q.  B.  91. 

S.  Lennard  y.  Robinaon,  5  B.  &  B.  6.  Lennard  v.  Robinson,  supra, 

135;  Deslandea  ▼.  Gregory,  29  L.  J.,  6.  Parker  v.  Winlow,  7  E.  4t  B.  942. 

Q.  B.  93;  where  the  prinsipal  is  un-  7.  Per  Abbott,  C.  J.,  in  Kennedy  t. 

disclosed,  see  Hutchinson  v.  Tatham,  Gouveia,  3  D.  ft  R.  503. 

L.  R.,  8  C.  P.  483.  8.  Lennard  y.  Robinson,  supra. 
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[212]  BOOK  ra. 

OF  THB  RIGHTS,  DUTIES,  AND  UABILITIES  ARISING  OUT  OF  THS 

CONTRACT. 


CHAPTER  I. 

DUTIES  OP  AGENTS DIGEST  OP  RULES. 

Sect.  1.  Duties  of  Agents  in  general. 

The  following  section  deals  very  briefly  with  rules  and 
principles  which  will  be  found  more  fully  discussed  in  the 
chapters  relating  to  the  authority  and  liability  of  an  agent: 

The  rules,  then,  incumbent  upon  agents  in  general  are 
the  following:    The  agent  must  be  careful 

(a)  To  perform  the  duties  undertaken. 

(b)  To  act  in  the  name  of  his  principal. 

(c)  To  act  in  person. 

(d)  To  obey  instructions  and  observe  the  terms  of  the 

authority. 

(e)  In  the  absence  of  instructions  to  conform  to  usage  or 

recognized  mode  of  dealing. 

(f )  To  act  in  good  faith. 

(g)  To  use  reasonable  skill  and  ordinary  diligence. 
[213]   (h)  To  make  a  full  disclosure  where  he  has  an  ad- 
verse interest.^ 

(i)  To  render  full  accounts  of  receipts  and  disbursements* 
(k)  To  keep  the  goods  and  money  of  the  principal  sep- 
arate from  his  own. 

(a)  As  soon  as  an  agent  has  undertaken  to  execute  a 
commission  for  a  valuable  consideration,  he  binds  himself 
to  perform  it,  and  will  be  liable  for  its  performance  in  the 

1.  It  is  an  agent's  duty  to  give  hia  measures  for  his  security.  Moore  v. 
principal  timely  notice  of  every  fact  Thompson,  9  Phila.  164;  Clark  ▼.  The 
which  may  make  it  necessary  to  take     Bank  of  Wheeling,  17  Penn.  St.  324. 

[72] 
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absence  of  a  fresh  contract,  releasing  him,  unless  the  agree- 
ment is  either  illegal,  immoral,  or  absolutely  impossible. 

(b)  The  reason  of  the  role  which  requires  an  agent  to  act 
in  the  name  of  his  principal  is  obvious.  In  so  far  as  he 
undertakes  to  act  as  an  agent,  he  undertakes  to  represent 
the  principal  only. 

(c)  The  rule  that  an  agent  must  act  in  person  is  subject 
to  certain  exceptions  which  have  already  been  touched  upon 
in  a  consideration  of  the  question  of  delegation  of  authority. 

(d)  The  duty  of  the  agent  to  obey  his  instructions  and 
observe  the  terms  of  his  authority  is  qualified  by  the  opera- 
tion of  certain  well-known  principles  of  law.  They  are  as 
follows: 

(1)  When  the  authority  or  instructions  require  him  to 

do  an  illegal  or  immoral  act  he  will  not  be  justified 
in  doing  such  act. 

(2)  Where  a  deviation  from  the  strict  performance  of  his 

authority  is  due  to  necessity  or  to  unforeseen  emer- 
gency, which  is  itself  not  due  to  the  agent  *s  default, 
such  deviation  is  justifiable.^ 

(3)  If  the  terms  of  the  authority  have  been  substantially 

performed,  a  circumstantial  variance  will  be  held 
to  be  immaterial. 

(4)  Where  the  instructions  are  ambiguous  the  agent  who 

acts  in  good  faith  on  the  probable  construction  is 
not  liable. 

(e)  These  rules  and  principles  have  already  been  con- 
sidered at  length.  When  an  agent  is  commissioned  to  do 
any  act,  [214]  nothing  further  being  said  as  to  the  mode 
of  performance  and  the  like,  it  will  be  important  for  him 
to  consider  whether  there  exists  any  recognized  usage  of 
trade  or  mode  of  dealing.  The  authority  and  instructions 
will  be  interpreted  as  embodying  an  implied  agreement  that 
the  usage  shall  be  observed. 

(f)  nie  agent's  position  is  one  of  trust,  and,  no  agent 

2.  See  ante.  Authority  of  Masters 
of  Shipe. 
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will  be  allowed  to  take  any  advantage  of  his  position  to 
the  detriment  of  his  principal 

(g)  An  agent  mnst  use  reasonable  skill  and  diligence 
in  the  execution  of  his  authority.  The  standard  of  the 
diligence  required  in  any  employment  is  generally  said  to 
be  twofold.  It  may  be  either  that  diligence  which  a  man 
shows  in  the  conduct  of  his  own  affairs,  or  it  may  be  that 
diligence  which  is  characteristic  of  a  good  man  of  business 
when  engaged  in  the  particular  employment.  The  former 
has  been  termed  diligentia  quant  suis,  the  latter,  diligentia 
diligentis  patris  familioe.  The  one  is  a  standard  that  varies 
with  each  individual,  the  other  has  a  more  fixed  and  stable 
character,  being  that  which  reasonable  men  conversant  with 
the  particular  employment  would  have  no  diflSculty  in  de- 
termining. This  latter  is  the  standard  of  skill  and  diligence 
required  of  agents.  If  an  agent  has  authority  to  employ 
deputies  he  will  be  liable  for  any  negligence  in  selecting  im- 
proper persons,  but  not  for  the  negligence  of  the  deputies 
themselves.' 

The  rule  adopted  by  Mr.  Justice  Story*  is,  that  the  agent 
contracts  for  reasonable  skill  and  ordinary  diligence;  by 
the  former  being  understood  such  skill  and  no  more  than 
is  ordinarily  possessed  and  employed  by  persons  of  common 
capacity  engaged  in  the  same  trade,  business  or  employ- 
ment; and  by  the  latter  that  degree  of  diligence  which 
persons  of  common  prudence  are  accustomed  to  use  about 
their  own  business  and  affairs.*^ 

(h)  Wherever  two  persons  stand  in  such  a  relation  that 
while  it  continues  confidence  is  necessarily  possessed  by 
one,  and  the  [215]  influence  which  naturally  grows  out  of 
that  confidence  is  possessed  by  the  other,  and  this  confidence 
is  abused,  or  the  influence  is  exerted  to  obtain  an  advantage 
at  the  expense  of  the  confiding  party,  the  party  so  availing 
himself  of  his  position  will  not  be  permitted  to  retain  the 

8.  See  McCanU  ▼.  Wills,  4  Rich.  5.  See  Book  III,  Chap.  II,  p.  237. 
(S.  C.)  381;  Whitlock  ▼.  Hicks,  75  Chapman  v.  Watson,  10  Bing.  57; 
in.  460;  Warren  Bank  ▼.  Suffolk  Leverick  ▼.  Meigs,  1  Cow.  645 ;  Heine- 
Bank,  10  Cush.  565.  mann  v.  Heard,  50  N.  Y.   (anno,  re- 

4.  Story  on  Agency,  |  183.                ^^  print)  27. 
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advantage,  although  the  transaction  could  not  have  been 
impeached  if  no  such  confidential  relation  had  existed.* 

Sect.  2.  Duties  of  Particular  Classes  of  Agents.^ 


[223]  CHAPTER  IL 

.      UABHiinES  OF  AGENT  TO  PRINCIPAL  ON  CONTRACTS. 

Sect.  1.  Of  the  Liability  Generally. 

An  agent  may  be  personally  liable  npon  his  contracts  to 
bis  principal  or  to  third  parties. 

First,  then,  as  to  his  liiftbility  to  his  prindpaL 

Whenever  an  agent  violates  his  duties  to  his  principal, 
he  will  be  liable  to  indemnify  the  latter  for  any  loss  sus- 
tained by  him,  provided  the  loss  is  a  natural  result  of  such 
violation  of  duty.^ 

This  rule  applies  wherever  the  agent,  not  being  a  gratui- 
tous agent,  neglects  to  enter  upon  the  performance  of  what 
he  has  undertaken;  ^  or  where  the  agent  fails  to  exercise  that 
degree  of  skill  which  is  imputable  to  his  situation  or  em- 
ployment; '  or  where  he  neglects  the  express  instructions  of 
his  principal,  or  duties  that  may  be  reasonably  inferred  * 
either  from  the  principal  instructions,*^  or  from  usage 
of  trade  or  mode  of  dealing,'  provided  the  deviation  from 

6.  Tate  v.  Williamaon,  L.  R.  6  Ch.  Pet.  69;  Dodge  t.  Tileston,  12  Pick. 
•1,  and  cases  cited  in  the  chapter  on  338;  Pownall  ▼.  Blair,  78  Penn.  St. 
Fiduciary  Relations.  403;  Price  t.  Keyes,  62  N.  Y.  (anno. 

7.  The  subjects  treated  in  this  sec-  reprint)    378. 

lion,  viz.:  the  duties  of  auctioneers,  S.  Elsee  ▼.  Gatward,  5  T.  R.  143. 

masters  of   ships,   etc.,   having  been  8.  Shiells  ▼.   Blackburn,  1  H.  Bl. 

already  considered,  will  not  be  here  158. 

repeated.    See,  Book  III,  Ch.  2;  Hf-  4.  Smith  t.  Lascelles,  2  T.  R.  187; 

faDy  on  Agency,  Scope  of  Particular  Wallace  ▼.  Telfair,  2  T.  R.  188,  note. 

Agencies,  pp.  203-228,  and  cases  cited.  5.  Park  ▼.  Hammond,  4  Camp.  344. 

1.  Paley  on   Agency,  by  Lloyd,  9,  6.  E»  parte  Belchier,  Ambl.  218; 

10,  10,   17.     Bell   ▼.  Cunningham,   3  Moore  y.  Morgue,  Cow.  480;  Paley,  9. 
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his  duties  implied  or  express  is  not  of  a  slight  and  unim- 
portant character,  or  occasioned  by  a  sudden  and  unfore- 
seen emergency,^  or  justified  by  the  illegality  of  the  instruc- 
tions, in  which  cases  the  agent  will  not  be  liable.  The  same 
rule  applies  where  the  agent  neglects  to  keep  regular  ac- 
counts,® or  to  account  for  profits  made  in  the  course  of  his 
agency,*  or  when  he  mixes  the  property  of  his  principal  with 
his  own.*  And  where  an  individual  is  known  to  be  con- 
tracting on  behalf  of  a  known  principal,  he  will,  as  a  gen- 
eral rule,  incur  [225]  no  personal  liability  upon  such  con- 
tract,* unless  such  liability  is  necessarily  implied  from  his 
conduct  or  the  form  of  the  contract  into  which  he  has  en- 
tered. 

An  agent  may  contract  orally  or  in  writing.  K  he  con- 
tracts orally,  his  liability  or  non-liability  will  depend  upon 
the  answer  to  the  question — to  whom  was  credit  given  T 
This  is  a  question  of  fact.'  K  the  agent  acts  within  the 
scope  of  his  authority,  and  credit  is  given  to  the  principal 
alone,  the  former  will  incur  no  personal  liability;  but  if 
credit  is  given  to  the  agent  alone,  or  to  him  and  his  prin- 
cipal jointly,  he  will  be  personally  liable.*  If  the  agent  con- 
tract in  writing  or  under  seal,  his  liability  or  non-liability 
will,  as  a  general  rule,  depend  upon  the  true  construction 
of  the  writing,  though,  as  will  be  seen  hereafter,  a  prima 
facie  liability  upon  a  written  instrument  may  in  certain 
cases  be  rebutted.*^ 

If  a  principal  has  entrusted  goods  to  his  agent  for  sale, 
and  that  agent  wrongfully  raises  money  upon  such  goods, 
the  principal  is  at  liberty,  at  any  time  after  he  discovered 
the  fact,  in  taking  the  accounts  between  himself  and  his 

7.  Catlin  v.  Bell,  4  Camp.  183.  9.  Paterson  v.  Gandasequi,  15  Eaat, 

8.  White  V.   Lady  Lincoln,  8  Ves.  62;  Ex  parte  Hartop,  12  Ves.  352. 
363.  8.  Scrace  ▼.  Wittington,  2  B.  &  G. 

9.  Rogers  v.  Boehm,  2  Eap.  702;  11;  Iveson  v.  Connington,  1  B.  &  C. 
Thompson  v.  Havelock,  1  Camp.  527;  160. 

Turnbull  v.  Garden,  38  L.  J.,  Ch.  331.  4.  Ex  parte  Hartop,  supra, 

1.  Rogers  V.  Boehm,  supra;  Travers  6.  See  Wake  v.  Harrop,  1  H.  &  C. 

T.   Townsend,    1    Bro.    Ca.    Ch.    384;  202;  and  Lindus  v.  Bradwell,  5  C.  B. 

Wren  v.  Kirton,  11  Ves.  377,  382.  583. 
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agent,  to  abandon  the  goods  altogether,  and  to  treat  the 
money  so  raised  as  money  had  and  received  to  his  own  nse.* 

Sbot.  2.  Measure  of  Damages. 

The  measure  of  the  damages  to  which  he  may  be  liable 
mnst  be  ascertained  by  the  application  of  rules  common  to 
the  whole  law  of  contracts.  The  general  rule  of  law  upon 
the  subject  was  laid  down  by  the  Court  of  Exchequer  in  the 
often-quoted  case  of  Hadley  v.  Baxendale.^  The  rule  enun- 
ciated by  the  court  in  that  case  is,  that  where  two  parties 
have  made  a  contract,  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect 
of  snch  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  t.  e., 
according  to  the  usual  course  of  things  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach 
ofit 

But  when  the  damages  sought  to  be  recovered  are  not 
those  which  in  the  ordinary  course  of  things  would  nat- 
urally arise,  but  are  of  an  exceptional  nature,  arising  from 
special  and  peculiar  circumstances,  it  is  clear  that  in  the 
absence  of  any  notice  to  the  defendant  of  any  such  circum- 
stances, such  damages  cannot  be  recovered.® 

[235]  Sect.  3.  Omission  to  perform  Gratuitous 
Undertaking. 

In  order  to  maintain  an  action  against  an  alleged  agent 
for  omitttting  to  perform  something  undertaken,  the  princi- 

6.  The  right  to  waive  a  tort  and  Cases  on  the  Measure  of  Damages,  p» 
sue  in  assumpsit  will  be  found  treated      126. 

at   length    by   Judge    Cooley    in   the         8.  Per  Blackburn,  J.,  in  Home  v. 

Bench    and    Bar    for    January,    1871  Midland  Railway  Company,  L.  Rep., 

(Vol.  2,  p.  218);   and  see  Cooley  on  8   C.   P.   140.     See,   generally,  as   to 

Torts,  91  et  seq,  damages,  Hale  on  Damages;  Souther- 

7.  9  Ex.  341,  354;  23  L.  J.,  Ex  182.  land  on  Damages  and  Sedgwick  on 
6ee  this  ease  in  Sedgwick's  Leading  Damages. 
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pal  must  show  that  the  agent  was  bound  either  by  onstonit 
or  by  some  duty  imposed  on  him  by  law  to  do  the  particular 
thing.  When  there  has  been  no  consideration  for  his  prom- 
ise,  it  connot  be  said  that  the  agent  has  been  bound  by  con- 
tract. This  was  laid  down  clearly  in  the  old  law  books. 
Thus  it  was  said,  if  a  person  promises  to  build  a  house 
within  a  given  time,  no  action  lies  for  non-performancCi 
unless  a  consideration  be  alleged  for  it.*  To  the  same  effect 
are  the  observations  of  Lord  Holt  in  the  case  of  Cogs  v. 
Bernard.^  Such  a  custom  exists  in  the  case  of  a  ferryman, 
carrier,  porter  or  innkeeper,  but  not  in  the  case  of  an 
attorney.' 

It  may  be  taken  as  a  universal  proposition  that  an  agent» 
whether  remunerated  or  unremunerated,  is  liable  to  his 
principal  for  the  loss  suffered  by  the  latter  owing  to  the 
negligence  of  the  agent  in  performing  the  duties  under- 
taken. The  distinction  between  paid  and  unpaid  agents 
vanishes  in  considering  their  liability  for  misfeasance.'  No 
universal  rule,  however,  can  be  laid  down  to  determine  what 
amount  of  negligence  will  render  each  and  every  agent 
liable.  Actionable  negligence  is  not  a  constant  but  a  vaor- 
iable  quantity.  Actionable  negligence  varies  with  the 
amount  of  skill  any  particular  agent  or  class  of  agents  is 
presumed  to  bring  to  bear  upon  the  performance  of  the 
duties  he  has  undertaken. 

Sbot.  4.  Negligence  in  Performing  Undertaking. 

An  agent  is  liable  for  misfeasance  in  performing  a  grat- 
uitous undertaking  if  he  fails  to  exercise  that  degree  of  skill 
which  is  imputable  to  his  situation  or  emplojrment.  Any 
failure  on  his  part  to  fulfil  the  obligations  imposed  upon  him 
as  being  possessed  of  the  skill  which  he  hold  himself  out  to 
the  world  as  possessing  is  actionable  negligence. 

9.  I  Rol.  Abr.  9  E.  41.  See  this  subject  fully  considered  in 

1.  2  Ld.  Raym.  909;  see,  too,  Lea  Edwards  on  Bailments,  §|  77  et  teq,; 

T.   Welch,   2   Ld.   Raym.   1516.    See  Story  on  Bailments,  S|  165  ei  9eq,;  2 

Elsee  ▼.  Gatward,  5  T.  R.  143.  Kent  Com.  *569  ei  9eq.;  Thorne  ▼. 

a.  Fish  ▼.  KeUy,  17  C.  B.,  N.  8.  194.  Deas,  4  Johna.  84. 

8.  13  0.  B.  466. 
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[243]  Sect.  6.  Profits  made  in  course  of  Agency. 

All  profits  directly  or  indirectly  made  in  the  course  of,  or 
in  connection  with,  his  emplojnnent  by  a  servant  or  agent 
withont  the  sanction  of  the  master  or  principal,  belong  ab- 
solutely to  the  master  or  prindpaL^  So,  whenever  the  earn- 
ings acquired  in  the  service  of  a  third  person  have  reached 
the  hands  either  of  the  servant  who  acquired  them  or  of 
the  master,  they  belong  to  the  master. 

Bect.  6.  lAahility  of  Agent  to  account. 
An  agent  may  be  bound  to  account— 

(1)  For  the  property  of  his  prindpaL 

(2)  For  interest  in  some  cases.' 

Executors  in  all  cases  must  account  for  interest  if  they 
have  used  the  money  in  trade,  or  received  any  interest 
forit.« 

If  in  any  case  an  executor  or  trustee  makes  any  advantage 
of  the  trust  money,  the  cestui  que  trust  is  entitled  to  it ;  and 
if  he  incurs  any  loss  by  undue  management  or  wilful  neglect, 
he  must  answer  for  it  to  the  cestui  que  trustJ^ 

[248]  So  a  receiver  of  a  public  trust  who  made  interest  of 
the  balances  in  his  hands;  ^  an  administrator  who  retained 
and  made  use  of  the  undistributed  property;*  mercantile 
agents  who  made  use  of  remittances  as  their  own;^  a  person 
bound  by  recognizances  to  account  annually,  though  he  had 

4.  Any  advantage  gained  by  the  vious  demand  on  his  part.  Dodge  ▼. 
^tgent,  v>hether  it  ie  the  part  of  per^      Perkins,  9  Pick.  368. 

formance   or  violation  of   duty,    he-         6.  See  this  subject  fully  considered 

longt  to  the  prineipaL    See  Dodd  ▼.  in  2  Wms.  on  Ez'rs   (6  Lond.  ed.)» 

Wakeman,  26  N.  J.  Eq.  484;   Jude-  p    1702  et  eeq. 

▼ine  T.  Hardwick,  49  Vt.  180;  Dutton         7.  Lowson  v.  Copeland,  2  Bro.  C.  C. 

T   Willner,  52  N.  T.  (anno,  reprint)  156;  Hill  y.  Simpson,  7  Ves  152;  Lee 

312.  V.  Lee,  2  Vem.  548. 

5.  Interest  is  to  be  allowed  where  8.  Earl  of  Lonsdale  t.  Church,  3 
the  law,  by  implication,  makes  it  the  Bro.  C.  C.  41. 

•duty  of  the  party  to  pay  over  the         9.  Stacpoole  y.   Stacpoole,  4  Dow, 
money  to  the  owner  without  any  pre-      209. 

1.  Rogers  ▼.  Boehm,  2  Esp.  702. 
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made  no  use  of  the  money;  ^  and  a  receiver  keeping  money 
in  his  hands  after  it  was  due,'  have  been  held  acconntable 
for  interest. 

An  auctioneer  being,  as  a  rule,  only  a  stakeholder,  is  not 
liable  to  pay  interest  on  money  in  his  hands,  whether  he 
has  used  the  money  or  not.* 

As  a  role  an  agent  is  liable  to  acount  to  his  principal 
only.  It  is  immaterial  that  the  principal  is  trustee  of  a  char- 
ity, and  manages  its  affairs  by  an  agent,  who  receives  the 
income,  and  [249]  has  in  his  possession  the  title-deeds.*^ 

So,  too,  as  a  rule,  when  a  sub-agent  is  employed  by  an 
agent,  he  is  only  liable  to  account  to  the  agent  and  not  to 
the  principal;* 

An  agent  who  fails  to  account  is  liable  to  forfeit  remun- 
eration for  his  labour.  Mere  irregularity,  however,  in  the 
account,  will  not  suffice  to  work  such  forfeiture.  If  the 
agent  can  make  out  his  claim  by  satisfactory  evidence  he 
will  be  paid.^ 

It  is  a  settled  role  of  law  that  an  agent  shall  not  be  al- 
lowed to  dispute  the  title  of  his  principal^  Hence,  after 
accounting  with  his  principal,  and  receiving  money  as 
agent,  he  cannot  afterwards  say  that  he  did  not  receive  it 
for  the  benefit  of  his  principal,  but  for  that  of  some  other 
person.*  A  bailee  has  no  better  title  than  the  bailor,  and 
consequently,  if  a  person  entitled  as  against  the  bailor  to 
the  [251]  property  claims  it,  the  bailee  has  no  defence 
against  him.^ 

9.  Dawson  v.  Maasey,  1  Ball  &  B.  8.  See  Holbrook  v.  Wight,  34  Wend. 

219.  169;    Barnardo  v.   Kobbe,   54   N.  Y. 

3.  Fletcher  v.  Dodd,  1  Ves.  Jr.  85.  (anno,  reprint)  516;  Collins  v.  Tillou, 

4.  Harrington  ▼.  Hoggart,  1  B.  &  36  Conn.  368 ;  Edwards  on  Bailments^ 
Ad.  577.  I  73. 

6.  Attorney-General  t.  Chesterfield,  9.  See  per  Abbott,  C.  J.,  Dickson  v. 

Earl  of,  18  Beav.  596.  Hammond,  2  B.  A.  Aid.  310. 

6.  Cartwright  v.  Hateley,  1  Ves.  1.  Wilson  v.  Anderton,  1  B.  A  Ad. 
Jr.  292;  Stephens  v.  Badcock,  3  B.  &  450;  Biddle  v.  Bond,  Mipro.  The 
Ad.  354.  See,  however,  Turner  ▼.  bailee  will  not  be  excuBed  from  his 
Turner,  36  Tex.  41;  Louisville,  etc,  duty  to  restore  the  property  bailed. 
By.  Co.  V.  Blair,  4  J.  Baxter,  407.  to  his  bailor,  unless  he  shows  that  it 

7.  White  V.  Lady  Lincoln,  8  Ves.  was  taken  from  him  by  one  possess- 
863.    Willard's  Eq.  Jur.  •104.  ing    a    paramount   title,    or    by    due 
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[254]  CHAPTER  III. 

DUTIES  AND  LIABILITIES  OF  AGENT  IN  FIDUCIAST  POSITION. 

Bbct.  1.  Fiduciary  Relations  generally. 

The  terms  '*  trustee  '*  and  *'  agent  "  are  frequently  used 
in  a  loose  way  as  though  those  terms  marked  off  absolutely 
distinct  and  separate  duties  and  liabilities.  AU  trustees, 
however,  are  agents;  but  all  agents  are  not  trustees.  A 
trustee  is  an  agent  and  something  more.  An  agent  is  simply 
one  placed  in  the  stead  of  another;  he  is  a  trustee  only  so 
far  as  there  is  vested  in  him  for  the  benefit  of  another  some 
estate,  interest,  or  power  in  or  affecting  property  of  any 
description;  and  an  agent,  who  is  in  a  fiduciary  position,  is 
a  trustee  in  this  sense  of  the  word;  in  other  words,  fiduciary 
and  trustee  are  convertible  terms.  ^  Wherever  there  is  a 
relation  which  puts  one  party  in  the  power  of  the  other, 
there  exists  a  fiduciary  relation.*  No  hard  and  fast  precise 
rule  is  laid  down  for  the  regulation  of  the  dealings  of 
persons  in  a  fiduciary  position.  Where  the  known  and 
defined  relation  exists,  the  conduct  of  the  party  benefited 
must  be  such  as  to  sever  the  connection  and  to  place 
him  in  the  same  circumstances  in  which  a  mere  stranger 
would  have  stood,  giving  him  no  advantage,  save  only 
whatever  kindness  or  favour  may  have  arisen  out  of  the 
connection.  Where,  on  the  other  hand,  the  only  relation 
between  the  parties  is  that  of  friendly  habits  or  habit- 
ual reliance  on  advice  and  assistance,  accompanied  with 
partial  employment  in  doing  some  sort  of  business,  care 
must  be  taken  that  no  undue  advantage  shall  be  made  of  the 
influence  thus  acquired.*  The  relation  of  principal  and 
agent  is  a  relation  which  may  put  one  party  in  the  power 
of  another  to  a  greater  or  less  extent  according  to  the  cir- 

process  of  law,  or  that  the  title  of  his         S.  Sears  v.  Shafer,  6  N.  Y.   (anno, 
bailor  is  ended.    See  Burton  v.  Wil-      reprint)   268. 

kinson,  18  Vt.  186;  McKay  v.  Draper,  8.  See,  however,  1  Story's  Eq.  Jur., 

27  N.  Y.   (anno,  reprint)  256.  f§  218,  309  et  seq. 

1.  Tate   ▼.   Williamson,  L.  Rep.  2 
Ch.  61. 
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cnmstaBces  of  the  case.  The  confidence  reposed  in  the 
agent  might  be  abused  with  impunity  in  a  variety  of  ways, 
did  not  the  doctrines  of  equity  intervene.* 

Begt.  2.  Agent  employed  to  purchase. 

The  cases  that  have  reference  to  the  fiduciary  relation  of 
agents  employed  to  make  a  purchase  may  be  divided  into 
three  classes. 

(1)  Where  the  agent  prevents  the  principal  beneficiary 

or  cestui  que  trust  from  purchasing  property,  and 
purchases  it  himself  for  the  purpose  of  gaining  a 
profit  for  himself. 

(2)  Where  the  agent  sells  his  own  property  to  the  prin- 

cipal, [263]  cestui  que  trust,  or  beneficiary,  but 
conceals  the  fact  that  it  is  his  own. 

(3)  Where  the  agent  is  expressly  authorized  to  buy,  and 

he  does  so  at  a  certain  price,  and  then  misrepre- 
sents to  his  principal  what  has  been  done,  thereby 
gaining  for  himself  a  profit  in  the  transaction. 

(1)  An  agent  who  is  employed  to  make  a  purchase  for 
his  principal  will  not  be  permitted  either  to  purchase  for 
himself  or  to  make  a  feigned  purchase  for  his  principal 
from  himself  without  the  consent  of  his  employer.^  If  such 
an  agent  becomes  a  purchaser  for  himself,  he  will  be  con- 
sidered as  a  trustee  for  his  principal.*  An  agent  will  not 
be  allowed  to  make  a  secret  profit  out  of  the  conduct  of  his 

4.  See  1  Story's  Eq.  Jar.,  |§  315,  conducive  to  fraud  and  inimical  to 
316.  This  subject  is  too  extensire  to  fair  dealing,  the  purchase  by  masters, 
be  treated  here.  trustees,    executors,    administrators, 

5.  Taussig  ▼.  Hart,  58  N.  T.  (anno,  guardians,  and  all  others,  at  their 
reprint)  425;  Tewksbury  ▼.  Spruance,  own  sales,  as  also  all  agents,  public 
75  111.  187;  Ely  ▼.  Hanford,  65  id.  and  private,  who  are  concerned  in  seU- 
267.  ing,  whether  such  purchase  be  direct 

6.  Ringo  ▼.  Binns,  10  Pet.  269;  Von  or  indirect;  and,  if  made,  such  sales 
Hurter  v.  Spengeman,  17  N.  J.  Eq.  will  be  set  aside  on  application  of  the 
185;  Wolford  v.  Herrington,  74  Penn.  parties  interested."  Rorer  on  Jud. 
St.  311;  Van  Epps  v.  Van  Epps,  9  Sales  (2d  ed.),  §  413,  where  a  large 
Paige,  237.  collection  of  cases  upon  the  point  will 

"  The  policy  of  the  law  forbids,  aa     be  found. 
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agency;  and  an  agent  employed  to  pnrohase  will  not  be  al- 
lowed to  sell  to  his  principal  at  a  higher  price  than  he  gave 
himselfJ 

The  dealings  of  an  agent  with  his  principal  will  not  in 
any  case  be  deemed  valid,  nnless  they  are  accompanied  with 
the  most  entire  good  faith,  and  nnless  there  is  a  fnll  dis- 
dosnre  of  all  facts  and  circnmstances,  as  well  as  an  absence 
of  all  nndne  influence,  advantage,  or  imposition.^ 

Sbgt.  3.  Fiduciary  Relations  where  the  Agent  is  appointed 

to  sell. 

The  policy  of  the  law  is  to  prevent  any  person  placing 
himself  in  a  position  where  his  interests  conflict  with  his 
duty.  K  it  is  the  duty  of  one  individual  to  act  for  another, 
he  must  act  in  perfect  good  faith.  He  cannot  take  advan- 
tage of  a  confldence  reposed  in  him.  He  cannot  enrich  him- 
self by  a  violation  of  his  duty  in  the  smallest  particular.  The 
cases  in  the  reports  upon  the  present  question  are  very 
numerous.* 

The  fact  that  the  agent  has  used  the  name  of  another  per- 
son as  the  purchaser  instead  of  his  own  is  sufficient  to  in- 
validate the  transaction  in  equity.*  Proof  of  undervalue  is 
not  necessary.*  In  order  that  an  agent,  employed  to  sell, 
may  purchase  himself,  he  should  disclose  to  his  principal 
all  the  knowledge  which  he  himself  possesses.' 

7.  Ely  ▼.  Hanford,  65  HI.  267;  Col-  an  agreement  giving  benefits  and  ad- 
lins  ▼.  Case,  23  Wis.  230.  vantages  to  the  agent  or  attorney,  the 

8.  See  this  subject  considered  at  burden  of  establishing  its  perfect 
length  in  1  Story's  Eq.  Jar.  f  315  et  fairness,  adequacy  and  equity,  is 
seg.  thrown  upon  the  attorney  or  agent, 

9.  See  notes,  Evans  Agency  (Ewell's  and  in  the  absence  of  such  proof, 
ed.),  369  ei  $eq.  courts  of  equity  treat  the  case  as  one 

1.  Trevelyan  v.  Garter,  9  Beav.  140;  of    constructive    fraud.      Condit    v. 

Lewis  V.  Hillman,  3  H.  L.  Ca.  607;  Blackwell,  22  N.  J.  Eq.  481,  citing 

Davoue  v.  Fanning,  2  Johns.  Ch.  252.  Parkist  v.   Alexander,   1   Johns   Ch. 

S.  Murphy  ▼.  CShea,  2  J.  &  L.  420.  394,  and  other  cases. 

In  the  ease  of  a  contract  of  pur-         8.  Lowther    v.    Lowther,    13    Ves. 

ehase  and  sale  between  attorney  and  103;  Farmer  v.  Brooks,  9  Pick.  213. 

dicnty  or  principal  and  agent,  or  of  See  ante  notes. 
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Sect.  4.  Fiduciary  relation  of  Directors. 

Directors  are  persons  selected  to  manage  the  affairs  of 
a  company  for  the  benefit  not  of  themselves  but  of  the  share- 
holders. Their  office  is  one  of  trust/  If  they  undertake 
the  office,  their  duty  is  to  execute  it  fully  and  entirely.  If 
that  office  requires  all  their  time  and  attention,  it  is  their 
duty  to  give  them.*^  Their  fiduciary  character  is  well  es- 
tablished, nor  can  they  by  any  subterfuge,  however  skilful 
and  however  coloured,  take  advantage  of  their  position  ta 
the  detriment  of  the  shareholders.  They  will  not,  any  more 
than  other  agents,  be  allowed  to  make  a  secret  profit  out 
of  their  office,  or  in  transactions  with  the  company.® 

Few  principles  of  law  are  better  established  than  the  rule 
that  an  agent  cannot  be  allowed  to  make  any  profit  out  of 
the  matter  of  his  agency,  without  the  knowledge  and  con- 


4.  Equity  deals  toith  the  directors 
of  a  private  corporation  aa  trustees 
of  the  corporation;  but  with  merely 
ministerial  officers  {in  this  case  the 
superintendent  of  the  company's 
mills)  as  agents.  Cook  v.  The  Berlin 
Woolen  Mill  Co.,  43  Wis.  433;  Cum- 
berland Coal  Co.  V.  Hoffman  Steam 
Coal  Co.,  18  Md.  456;  Michoud  v. 
Girod,  4  How.  654;  Hodges  v.  New 
Eng.  Ecrew  Co.,  1  R.  I.  321;  Robin- 
son V.  Smith,  3  Paige,  222;  Verplanck 
V.  Ins.  Co.,  1  Edw.  Ch.  84;  Percy  v. 
Millodon,  3  La.  568;  Jackson  v. 
Ludeling,  21  Wall.  616;  Ang.  k  Am. 
on  Corp.  S  312. 

The  same  rules  are  appilcahle  to 
the  contracts  of  directors  with  the 
corporation,  as  are  applicable  to  the 
dealings  of  other  parties  holding  a 
fiduciary  relation  to  each  other.  See 
Perry  on  Trusts,  {  207,  and  the  above 
cited  authorities. 

An  express  contract  between  a  di- 
rector and  his  company  is  not  void, 
but  voidable  at  the  option  of  the 
cestui   que   trust   exercised  within  a 


reasonable  time.  Stewart  v.  Lehigh 
Valley  R.  R.  Co.,  38  N.  J.  Lew,  605. 

The  law  does  not  permit  one  who 
acts  in  a  fiduciary  capacity  to  deal 
with  himself  in  his  individual  ca- 
pacity, and  express  contracts  thus 
made  are  contrary  to  public  policy. 
A  promissory  note,  therefore,  nuide 
by  a  corporation,  payable  to  its  act- 
ing trustees,  is  void,  Wilbur  v.  Lynde, 
49  Cal.  290;  San  Diego  v.  San  Diego, 
etc.  R.  R.  Co.,  44  id.  108,  112. 

But  the  doctrine  that  the  directors 
of  a  corporation  are  trustees  for  the 
stockholders,  has  relation  only  to  the 
acts  of  the  directors  in  connection 
with  the  property  held  by  the  cor- 
poration itself,  and  to  their  manage- 
ment of  its  business.  Commissioners 
of  Tippecanoe  County  v.  Reynolds,  44 
Ind.  559.  See,  also,  Spering's  Appeal, 
71  Penn.  St.  11. 

6.  See  per  Sir  J.  Romilly,  The  York 
and  North  Midland  Rail.  Co.  v.  Hud- 
son, 16  Bcav.  485 ;  Bennett's  case,  4 
De  G.  &  M.  297. 

6.  See  ante. 
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sent  of  his  principaly  beyond  his  proper  remnneration  as 
agent. 

Secondly,  as  to  promotenL 

When  it  is  once  established  that  promoters  are  in  a  fidu- 
ciary position,  they  cannot  become  vendors  to  the  company 
unless  they  make  a  full  disclosure. 

The  following  propositions  may  be  gathered  from  the 
opinions  delivered  by  the  learned  Lords  Justices: 

(1)  A  promoter  is  in  a  fiduciary  relation  to  the  company 

which  he  causes  to  come  into  existence.  If  he  has 
a  property  which  he  desires  to  sell  to  the  company, 
it  is  quite  open  to  him  to  do  so,  but  upon  him,  as 
upon  any  other  person  in  a  fiduciary  position,  it  is 
incumbent  to  make  full  and  fair  disclosure  of  his 
interest  and  position  with  respect  to  that  property. 
There  is  no  difference  in  this  respect  between  a 
promoter  and  a  trustee,  steward  or  other  agent. 

(2)  It  is  not  merely  a  technical  rule  which  requires  that 

a  vendor  in  any  respect  in  a  fiduciary  position 
should  tell  the  exact  truth  as  to  his  interest. 

(3)  A  contract  entered  into  by  one  agent  of  the  promoter 

of  a  company  to  sell  with  another  agent  of  the  pro- 
moter to  buy,  is  a  mere  pretence  or  sham  contract, 

(4)  The  company  being  the  body  with  whom,  by  its 

agents,  the  contract  is  entered  into,  must  be  the 
body  to  set  it  aside,  and  although  individual  share- 
[  holders  who  were  parties  to  the  fraud  may  be  bene- 

fited, yet  it  is  not  the  [285]  doctrine  of  the  courts 
of  equity  to  hold  its  hand  and  avoid  doing  justice 
because  it  cannot  apportion  the  punishment. 

(5)  All  members  of  a  syndicate,  under  circumstances 

such  as  are  above  stated,  are  liable  jointly  and 
severally. 

Sect.  5.  The  Fiduciary  Position  of  Legal  Advisers.       ; 

(a.)  In  the  matter  of  contract. 

The  general  rule  of  law,  equally  applicable  to  all  trustees 
and  persons  in  a  fiduciaiy  position,  is,  that  no  person  in 
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such  a  position  may  take  advantage  of  the  confidence  re- 
posed in  him.  The  sound  policy  upon  which  the  rule  is 
based  is  nowhere  more  apparent  than  in  transactions  be- 
tween  parties  standing  in  the  relation  of  solicitor  and  client 
or  counsel  and  client. 
The  subject  may  be  considered  in  its  consequences: 

(1)  In  matters  of  contract; 

(2)  Where  the  client  makes  a  gift; 

(3)  In  the  matter  of  giving  professional  service. 

(1)  Legal  advisers  may  contract  with  their  clients  pro- 
vided the  relation  is  dissolved,  provided  the  duties  attach- 
ing to  their  position  are  satisfied.^  The  relation  between  the 
parties  must  be  changed;  that  is,  the  confidence  in  the  party^ 
the  trustee  or  attorney,  must  be  withdrawn.  **  An  attorney 
buying  from  his  client  can  never  support  it  unless  he  can 
prove  that  his  diligence  to  do  the  best  for  the  vendor  haa 
been  as  great  as  if  he  was  only  an  attorney  dealing  for  that 
vendor  with  a  stranger.  That  must  be  the  rule.***  The 
proof  of  actual  fraud  or  incapacity  on  the  part  of  the  attor- 
ney, is  not  necessary  in  order  to  set  aside  [288]  the  con- 
tract.^ 

(b.)  Where  the  client  makee  a  gift  to  Ma  adviser. 

No  gift  or  gratuity  to  a  legal  adviser,  beyond  his  fair 
professional  demand,  made  during  the  time  that  he  con- 
tinues to  conduct  or  manage  the  i^airs  of  the  donor,  will, 
as  a  rule,  be  permitted  to  stand,  more  especially  if  such  gift 

7.  There  are  no  transactions  wbich  fits  and  advantages  to  the  agent  or 
courts  of  equity  will  scrutinize  with  Attorney,  the  burden  of  establishing 
more  jealousy  than  dealings  between  its  perfect  fairness,  adequacy,  and 
attorneys  and  their  clients,  especially  equity,  is  thrown  upon  the  attorney, 
where  the  latter  are  persons  of  in-  and  in  the  absence  of  such  proof, 
ferior  capacity  and  inexperienced  in  courts  of  equity  treat  the  case  as  one 
business.  Mills  v.  Mills,  26  Conn.  213;  of  constructive  fraud.  See  Condit  t. 
Gibson  v.  Jeyes,  6  Ves.  266.  See,  also,  Blackwell,  22  N.  J.  Eq.  481;  HoweU 
Nesbit  v.  Lockman,  34  N.  Y.  (anno.  v.  Ransom,  11  Paige,  538;  Dunn  ▼. 
reprint)    167.  Record,  63  Me.  17;  Hitchings  v.  Van 

8.  In  the  case  of  a  contract  of  pur-  Brunt,  38  N.  Y.  (anno,  imprint)  335. 
chase  and  sale  between  attorney  and         8.  6  Ves.  270. 

client,  or  of  an  agreement  giving  bene- 
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or  gratnity  arises  immediately  out  of  the  subject  then  under 
the  adviser's  conduct  or  management,  and  the  donor  is  at 
the  time  ignorant  of  the  nature  and  value  of  the  property 
so  given.^ 

The  rules  with  regard  to  gifts  are  more  stringent  than 
those  with  regard  to  purchases.*  The  rules  against  gifts,  it 
has  been  said,  are  absolute;  the  rules  against  purchases  are 
modified.'  Parol  evidence  is  admissible  to  prove  that  no 
consideration  passed  between  solicitor  and  client,  although 
a  consideration  appears  on  the  face  of  the  conveyance.* 
Whenever  a  case  comes  before  the  courts  it  must  stand  upon 
its  own  circumstances,  and  the  court  will  try  the  applica- 
tion of  the  principles.^ 

(c.)  In  respect  to  rendering  services. 

Wherever  a  professional  man  is  called  in  to  give  his  ser- 
vices to  a  client,  whether  to  prepare  a  deed  or  will,  the  law 
imputes  to  him  a  knowledge  of  all  the  legal  consequences 
likely  to  result,  and  requires  that  he  should  distinctly  and 
clearly  point  out  to  his  clients  all  those  consequences  from 
whence  a  benefit  may  arise  to  himself  from  the  instrument 
so  prepared;  and  if  he  fails  to  do  so,  he  will  not  be  allowed 
to  retain  the  benefit* 

1.  Middleton  v.  Wells,  1  Cox,  112;  3.  Per  Lord  Justice  Turner,  in  Hol- 
4  Bro.  P.  C.  245.  man  v.  Loynes,  18  Jur.  543. 

2.  Greenfield's  Estate,  14  Penn.  St.  4.  Tompson  v.  Judge,  3  Drew.  306. 
489,  506.  The  rule  would  seem  to  be  5.  Ormond  v.  Hutchinson,  13  Yes. 
more  stringent  than  where  the  advan-  47,  per  Lord  Erskine. 

tage  flows  from  a  contract  or  mutual  e.  Watt  t.  Grove,  28  Ch.  k  Lef. 
arrangement.  491;  Bulkley  y.  Wilford,  2  C.  &  F. 

102. 
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[299]  CHAPTEB  IV. 

UABILITT  OF  AGBNTS   TO   THISD   PABTIE8. 

Sect.  1.  On  Contracts. 

(a.)  Where  Agent  contracts  ivithout  Authority} 

He  may  after  the  determination  of  his  authority  act  upon 
a  belief  that  his  authority  is  still  in  force. 

1.  Acting  upon  such  belief  he  may  omit  to  give  to  the 

other  contracting  party  such  information  as  would 
enable  that  other  equally  with  himself  to  judge  as  to 
to  the  authority  under  which  he  proposed  to  act. 

2.  Acting  upon  such  a  belief  he  may  give  to  the  other  con- 

tracting party  all  such  information. 

The  leading  case  upon  the  first  point  is  that  of  Smout  v. 
llbery,2  decided  in  the  year  1842. 

Secondly,  the  fact  that  a  person  assumes  to  act  as  agent 
owing  to  an  honest  mistake,  is  not  any  ground  to  free  him 
from  liability.' 


1.  An  agent  who  makes  a  contract 
not  binding  upon  hia  principal  hy 
reason  of  the  fact  thai  it  vxis  unau- 
thorizedy  ia  liable  in  damages  to  the 
person  dealing  with  him  upon  the 
faith  that  he  possessed  the  authority 
assumed.  See  Baltzen  v.  Nicolay,  53 
N.  Y.   (anno,  reprint)   467. 

2.  This  case  was  an  action  for 
goods  supplied  to  a  married  woman 
by  the  plaintiff,  who  had  been  in  the 
habit  of  supplying  the  defendant's 
husband,  and  who  continued  to  supply 
the  wife  after  her  husband  went 
abroad,  where  he  died.  The  ques- 
tion for  the  court  to  determine  was, 
whether  the  wife  was  liable  for  the 
goods  supplied  from  the  date  of  her 
liusband's  death  until  the  arrival  of 


the  news  of  the  death.  10  M.  ft  W. 
1.  The  court,  having  taken  time  to 
consider  its  judgment,  which  was  de- 
livered by  Baron  Alderson,  held  that 
the  wife  was  not  liable,  on  the  ground 
"  that  there  must  be  some  wrong  or 
omission  of  right  on  the  part  of  the 
agent,  in  order  to  make  him  person- 
ally liable  on  a  contract  made  in  the 
name  of  his  principal." 

The  law  of  this  case  is  doubted  by 
Afr.  Parsons  in  his  work  on  contracts. 
1  Pars.  Cont.  (6th  ed.)  *^7,  note  v. 
See,  however,  Story  on  Agency,  §  264, 
note. 

«  3.  Mr.  Bigelow,  in  his  collection  of 
Leading  Cases  on  Torts,  says  that 
"it  is  settled  law  that  if  a  person 
honestly  assume   to  act  for  another 
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The  test,  whether  a  person  whose  assumption  of  authority- 
was  due  to  an  honest  mistake  is  liable  [303]  for  the  conse- 
quence of  his  want  of  authority  is,  whether  or  not  he  has 
stated  as  true  what  he  did  not  know  to  be  true,  omitting  at 
the  same  time  to  give  such  information  to  the  other  con- 
tracting party,  as  would  enable  him  equally  with  himself  to 
judge  as  to  the  authority  under  which  he  proposed  to  act.* 


(b.)  Where  an  agent  contracts  in  his  ou>n  name. 

Where  an  agent  enters  into  a  contract  in  his  own  name, 
he  is  prima  facie  liable  upon  that  contract,^  and  the  question 
arises  whether  parol  evidence  is  admissible  to  relieve  the 
agent  of  this  prima  facie  liability. 

It  may  be  laid  down  generally  that,  wherever  an  agree- 
ment is  made,  parol  evidence  may  be  given  to  show  that 
one  or  both  of  the  contracting  parties  were  agents  for  other 
persons,  and  acted  as  such  agents  in  making  the  contract 
so  as  to  give  the  benefit  of  the  contract  on  the  one  hand  to, 
and  charge  with  liability  on  the  other,  the  unnamed  prin- 
cipal; and  this  whether  the  agreement  be  or  be  not  required 
to  be  in  writing  by  the  Statute  of  Frauds.®  This  evidence 
in  no  way  contradicts  the  written  agreement. 


in  respect  of  a  matter  over  tohich  he 
has  no  authority,  he  renders  himself 
liable  to  an  action;  the  action  being 
sometimes  said  to  be  for  the  breach 
of  an  implied  toarranty  of  authority, 
and  in  others  for  a  false  representa- 
tion." Big.  Lead.  Cases  on  Torts,  p. 
22,  citing  CoUen  v.  Wright,  8  £11.  A 
B.  647;  Cherry  v.  Colonial  Bank,  L. 
R.  3  P.  C.  App.  24;  Richardson  v. 
WiUiamson,  L.  R.  6  Q.  B.  276;  White 
T.  Madison,  26  N.  Y.  (anno,  reprint) 
117,  124;  Jefts  v.  York,  4  Cush.  371; 
s.  c,  10  id.  392;  Bartlett  v.  Tucker, 
104  Mass.  336. 

4.  See   Polhill   v.   Walter,   3   B.  & 
Ad.    114;    Aspinwall   v.   Torrance,   1 


Lans.  381;  Newman  ▼.  Sylvester,  42 
Ind.  106. 

6.  See  Guernsey  v.  Cook,  117  Mass. 
548. 

6.  Weston  v.  McMillan,  42  Wis. 
567;  Higgins  v.  Senior,  8  M.  &  W. 
844;  Eastern  R.  R.  Co.  v.  Benedict,  5 
Gray,  561. 

The  case  of  bills  of  exchange  is  an 
exception  which  stands  upon  the  law 
merchant,  and  promissory  notes  an- 
other, for  they  are  placed  on  the  same 
footing  by  the  Statute  of  Anne.  Parke 
B.,  in  Beckham  v.  Drake,  9  M.  &  W. 
79;  Anderton  y.  Shoup,  17  Ohio  St. 
125. 
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(c.)  Where  the  agent  has  received  money. 

The  resnit  of  the  authorities  may  be  thus  smninarized: 
[313]  First,  as  to  cases  where  money  is  paid  to  the  agent 
for  the  use  of  his  principal 

An  agent  to  whom  money  has  been  mispaid  for  the  use  of 
his  principal  is  not  personally  liable  to  the  person  who 
makes  the  payment — 

(1)  Where  the  agent  has   [innocently]   paid  over  the 

money  to  his  principal  without  notice;^ 

(2)  Where,  before  notice,  the  situation  of  the  agent  has 

been  altered  by  anything  done  by  him  upon  the 
assumption  that  the  payment  was  good.® 
The  agent  will  be  personally  liable  to  the  third  party — 

(1)  Where  the  agent  pays  over  the  money  to  his  principal 

after  notice;* 

(2)  Where  the  agent,  being  a  stakeholder,  receives  a  de- 

posit, which  he  pays  over  before  the  conditions 
upon  which  it  is  to  be  paid  are  fulfilled;  ^ 

(3)  Where  the  agent  retains  money  in  satisfaction  of  an 

illegal  claim,  and  pays  it  over  to  his  principal, 
provided  the  maxim  in  pari  delicto  does  not  apply.* 

AlU  agent  who  receives  money  for  his  principal  is  liable 
as  principal  so  long  as  he  stands  in  his  original  situation, 
and  until  there  has  been  a  change  of  circumstances  by  his 
having  paid  over  the  money  to  his  principal,  or  done  some- 
thing equivalent  to  it,'  but  the  mere  forwarding  of  his 
account  to  the  principal,  and  the  placing  the  sum  to  his 
credit,  is  not  such  a  change  of  circumstances  as  would  free 
the  agent  from  liability.* 

7.  Pond  V.  Underwood,  2  Raym.  9.  Hearsey  v.  Pniyn,  7  Johns.  179; 
1310;  East  India  Company  v.  Trillon,      Bend  v.  Hoyt,  13  Pet.  263. 

3  B.  ft  C.  280;  Elliot  v.  Swartwout,  1.  See  Carew  v.  Otis,  1  Johns.  418. 

10  Pet.  137;  Mowatt,  v.  McLelan,  1  t,  Towson  v.  Wilson,  1  Camp.  396. 

Wend.  173.  3.  Per  Lord  EUenborough,  Cox  v. 

8.  Buller  v.  Harrison,  Cowp.  565;  Prentice,  3  Bf .  &  S   348. 

La  Farge  y.  Kneeland,  7  Cow.  456.  4.  Buller  y.  Harrison,  Cowp.  565. 


Digitized  by  VjOOQ IC 


Chap.  V.]     Bights  of  Aobnt  Against  His  Psinoipal.         91 

<d.)  Where  the  principal  directs  a  payment  to  third  parties. 

An  agent  who  has  received  money  from  his  principal  to 
pay  to  a  third  person,  is  liable  to  the  latter  in  an  action;  but 
in  order  to  render  the  agent  liable  to  a  third  person,  there 
must  be  a  specific  appropriation  of  the  money  to  the  use  of 
such  third  person  assented  to  by  the  agent.^ 

Sect.  2.  In  Tort. 

An  agent  or  senrant,  except  in  the  case  of  a  master  of  a 
ship,^  is  not  liable  to  third  parties  for  acts  of  negligence,^ 
but  he  is  liable  for  acts  of  ndsf easance.^ 

The  rule  is  that  an  agent  is  personally  liable  to  third 
parties  for  doing  something  which  he  ought  not  to  have 
done,  but  not  for  not  doing  something  which  he  ought  to 
have  done.^  In  the  latter  case  the  agent  is  liable  only  to  his 
employer. 


CHAPTER  V.  [885] 

BIGHTS  OF  AGENT  AGAIST  HIS  PRINCIPAL. 

Sect.  1.  Right  of  Agent  to  Commission. 

This  right  may  be  derived  from  an  express  contract  be- 
tween the  principal  and  agent,  from  a  legal  custom,  or  from 
an  implied  contract.^  It  is  part  of  the  general  law  of  con- 
tracts that  where  there  is  an  express  contract  between  the 
parties,  neither  can  resort  to  an  implied  one  inconsistent 
with  the  express  one. 

The  amount  to  which  an  agent  is  entitled  will,  in  the  ab- 

5.  Paley,  by  Lloyd,   p.   394;    Wil-  Colvin  v.  Holbrook,  2  N.  Y.    (anno. 

liams  ▼.  Eyerett,  14  East,  582.  reprint)  126. 

S.  Morse  t.  Slue,  1  Vent.  238.  8.  Homer  v.   Lawrence,   37  N.   J. 

7.  An  agent  is  not  liable  to  a  third  Law,  46;  Bell  v.  Joslyn,  3  Gray,  309; 

person  for  damage  resulting  to  him  Henshaw  ▼.  Noble,  7  Ohio  St.  231. 
from  the  non-performance  or  neglect         8.  Paley,  by  Lloyd,  397. 
of  a  duty  which  the  agent  owes  to         1.  See  Cutter  v.  Powell,  6  T.  R.  320; 

his  principal.    Denny  t.  The  Manhat-  Smith's  Lead.  Cases,  17,  and  notes, 
tan  Go.,  8  Den.  115;  s.  c,  5  id.  639; 
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sence  of  an  [express]  contract  of  custom,^  be  fixed  by  a 
jury.* 

When  the  authority  has  been  duly  executed,  the  agent  is 
entitled  to  his  commission,  unless  the  services  performed 
are  illegal.  An  agent  cannot  claim  commission  upon  a 
transaction  which  has  been  entered  into  in  violation  of  hia 
duties  to  his  principal.* 

Where  an  agent  contracts  to  do  an  entire  work  for  a 
specific  sum,  he  can  recover  nothing  unless  the  work  is  done, 
or  unless  it  can  be  shown  that  it  was  the  defendant's  fault 
that  the  work  was  incomplete,  or  that  there  is  something  to 
justify  the  [352]  conclusion  that  the  parties  have  entered 
into  a  fresh  contract*^ 

Sect.  2.  Right  to  he  indemnified. 

The  principal  is  bound  to  indemnify  the  agent  against  the 
consequences  of  all  acts  done  by  him  in  pursuance  of  the 
authority  conferred  upon  him,^  provided  the  act  is  not  il- 
legal. 

The  act  by  the  performance  of  which  the  expense  was 
made  or  damage  sustained,  must  have  been  performed  in 
pursuance  of  the  authority  or  have  been  duly  ratified.'' 

Sect.  3.  Right  to  Hen. 
A  lien  at  common  law  is  a  right  to  retain  possession  of 

5.  See  Suydam  v.  Weatfall,  4  Hill,  to  be  reimbursed  all  his  advances^ 
311 ;  Kock  V.  Emmerling,  22  How.  69.      ewpensea  and  disburaemenia,  made  in 

3.  The  amount  in  such  case  must  the  course  of  the  agency,  on  account 
be  determined  on  a  quantum  meruit,  of  or  for  the  benefit  of  his  principal^ 
See  Briggs  v.  Boyd,  56  N.  Y.  (anno,  when  the  advances,  empenses  and  dis- 
reprint)  289;  Ruckman  ▼.  Bergholz,  bursements  have  been  properly  in- 
38  N.  J.  Law,  531.  curred  and  reasonably  and  in  good 

4.  Scribner  t.  Collar,  40  Mich.  375.  faith  paid,  without  any  default  on  the 

6.  Cutter  v.  Powell,  6  Term  Rep.  part  of  the  agent.  Maitland  v.  Mar- 
320;  8.  c,  2  Smith's  Lead.  Cases,  17,  tin,  86  Penn.  St.  120.  See,  also,  Fow> 
22.  This  subject  will  be  found  fully  ler  v.  N.  Y.  Gold  Ex.  Bank,  67  N.  Y. 
considered  in  the  notes  to  this  case,  (anno  reprint)  138. 

6.  Taylor  v.  Stray,  2  C.  B.,  N.  S.  7.  Corbin  v.  American  Mills,  27 
175.  Conn.  274;  Hurst  ▼.  Holding,  3  Taunt. 

(Generally  it  is  the  right  of  an  agent     32. 
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the  property  of  another  until  some  claim  is  satisfied.^ 
Equitable  liens  are  such  as  were  recognized  only  in  courts 
of  equity.  The  main  distinction  between  common  law  liens 
and  other  liens  is,  that  possession  is  essential  in  the  former 
case,  but  not  in  the  latter. 

Liens  are  not  possessory  and  non-possessory.  The  lien 
of  agents,  as  agents,  is  for  the  most  part  of  the  former  kind. 

A  lien  has  been  defined  as  an  obligation  which,  by  impli- 
cation of  law  and  not  by  express  contract,  binds  real  or 
personal  estate  for  the  discharge  of  a  debt  or  engagement, 
but  does  not  pass  the  property  in  the  subject  of  the  lien*  A 
lien  then  may  be  created  by  express  contract,  or  it  may  be 
implied  from  the  usage  of  trade  or  mode  of  dealing  between 
the  parties,  or  it  may  arise  by  operation  of  law.^  [363]  To 
establish  a  right  to  a  common  law  or  possessory  lien  certain 
conditions  must  be  fulfilled: 

(1)  Possession  by  the  claimant  or  his  agent. 

(2)  The  possession  must  be  continuous. 

(3)  Possession  must  be  acquired  in  good  faith,  and  in  the 

ordinary  course  of  business  or  dealing. 

(4)  If  possession  is  acquired  through  the  owner's  agent, 

he  must  be  acting  with  authority. 

(5)  The  claimant  must  obtain  possession  and  claim  lien 

in  the  same  character;  and  conversely  the  owner 
must  give  possession  and  be  indebted  in  the  char- 
acter. In  other  words,  the  claim  must  not  be  in- 
consistent with  the  terms  upon  which  possession 
was  obtained. 

Liens  are  either  general  or  particular.'  A  general  lien 
is  a  right  to  retain  the  property  of  another  on  account  of  a 
general  balance  due  from  the  owner  to  the  person  who  has 

8.  3  Pars,  on  CJont.  •234.  See,  however,  Warner  v.  Afartin,  11 

It  IB  a  simple  right  of  retainer,  per-  How.  209. 
sonal  to  the  party  in  whom  it  exists,  8.  Fisher  on  Mortgages,  s.  149. 
and  is  not  assignable  or  attachable  1.  3  Pars,  on  Cont.  *238. 
as  personal  property,  or  as  a  chose  The  death  of  the  principal  does  not 
in  action,  of  the  person  entitled  to  deprive  the  agent  of  his  lien.    New- 
it    Lovett  T.  Brown,  40  N.  H.  511;  hall  t.  Dunlap,  14  Me.  180. 
Meany  t.  Head,  1  Mason,  319.  8.  See  Tiffany  Agency,  464. 
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possession.  A  particular  or  specific  lien  is  a  right  to  retain 
the  property  of  another  for  charges  incurred  or  trouble 
undergone  with  respect  to  that  particular  property.'  The 
former  is  not  favoured  by  courts  of  law  or  equity;  it  can, 
in  the  absence  of  express  contract,  be  claimed  only  as  aris- 
ing from  dealings  in  a  particular  trade  or  line  of  business  in 
which  the  existence  of  a  general  lien  has  been  judicially 
proved  and  acknowledged,  or  upon  express  evidence  being 
given  that  according  to  the  established  custom  a  general 
lien  is  claimed  and  allowed.^  When  a  general  lien  has  been 
judicially  ascertained  and  established,  it  becomes  a  part  of 
the  law  merchant  which  the  courts  are  bound  to  know  and 
recognize.*  Particular  liens,  on  the  other  hand,  are  fav- 
oured.* 

[368]  Sect.  4.  Liens  of  particular  classes  of  agents. 

First,  as  to  the  lien  of  auctioneers: 

An  auctioneer  has  a  special  property  in  the  goods  sold  by 
him  and  a  lien  on  goods  in  his  possession,  or  on  the  proceeds 
thereof,  for  his  conmiission  and  expenses.  He  may  retain 
his  commission  and  expenses  out  of  any  deposit  or  sale  pro- 
ceeds which  have  been  paid  to  him  on  account  of  his  prin- 
cipal.^ 

Secondly,  Bankers  have  a  general  lien  upon  all  notes,  bills, 
and  other  securities  deposited  with  them  by  their  custom- 
ers, for  the  balance  due  to  them  upon  the  general  account.^ 

Thirdly,  Brokers  do  not,  as  brokers,  possess  a  general 
Uen.* 

Fourthly,  Factors  have  a  general  lien  for  the  balance  of 
the  account.^ 

3.  Bevan  v.  Waters,  3  C.  &  P.  520.  8.  Paley   by   Lloyd,    131;    lUffany 

4.  See  per  Lord  Campbell,  Bock  t.  Agency,  465;  Story  Agency,  s.  380; 
Gorrissen,  30  L.  J.,  Ch.  42.  BoUand  v.  Bygrave,  Ry.  &  Moo.  271. 

5.  Brandao  ▼.  Bamett,  12  CI.  &  F.  Bank  of  the  Metropolis  v.  New  Eng. 
787.  Bank,  1  How.  234;  17  Pet.  174. 

6.  Scarfe  v.  Morgan,  4  M.  &  W.         8.  Barry  v.  Berringer,  46  Md.  59. 
283.  1.  Kmger    t.    Wilcox,    Amb.  252; 

7.  Drinkwater  ▼.  Goodwin,  Cowp.  Sewall  ▼.  Nichols,  34  Me.  582;  Knapp 
251:   Hammond  t.  Barclay,  2  East,  ▼.   Alvord,   10  Paige  205. 

227;    Story   Agency,   s.   27;    Tiffany 
Agency,  465. 


Digitized  by  VjOOQ IC 


Chap.  V.]     Rights  of  Agbnt  Against  His  Peincipal. 


95 


Fifthly,  A  oommon  carrier  has  a  particular  or  specific 
lien  at  common  law  which  empowers  him  to  retain  goods 
carried  by  him  until  the  price  of  the  carriage  of  those  par- 
ticular goods  has  been  paid.* 

Sixthly,  The  master  of  a  ship  has  a  maritime  lien  both 
for  his  wages  and  disbursements,  and  his  claim  is  to  be  pre- 
ferred  to  the  claim  of  a  mortgagee.^  A  maritime  lien  does 
not  include  or  require  possession. 

As  to  attorneys'  liens,  the  rule  in  the  United  States  is  not 
uniform.*  In  some  States  the  subject  is  regulated  by  statute. 
In  the  Federal  courts  and  in  some  State  courts  there  is  a 
lien  for  fees,  costs  and  disbursements;  *  in  other  States  the 
lien  is  limited  to  statutory  costs  and  disbursements;*  in 
others  the  lien  is  denied,  though  the  attorney  may  deduct 
his  compensation  from  moneys  in  his  hands.^ 

[377]  Sect.  5.  Stoppage  in  transitu.^ 

An  agent  has  thie  right  of  stoppage  in  transitu: 

When  he  has  made  himself  liable  for  the  price  of  goods 
consigned  by  him  to  his  principal,  by  obtaining  them 
in  his  own  name  and  on  his  own  credit.* 

The  right,  however,  does  not  exist  if  at  the  time  of  the 


S.  Butler  v.  Woolcott,  2  N.  R.  64. 

3.  The  Mary  Ann,  L.  R.,  1  A.  &  C. 
8;  24  Viet.  c.  10,  s.  10.  See,  also, 
Richardson  ▼.  Whitney,  18  Pick.  530. 

4.  See,  generally,  Weeks  on  Atfys, 
I  372  et  seq,;  notes,  Eyans  Agency 
(Bweirs  ed.),  497. 

5.  Wylie  t.  Coxe,  15  How.  415; 
Newbert  ▼.  Cunningham,  50  Me.  231; 
Sexton  y.  Pike,  13  Ark.  193;  An- 
drews V.  Morse,  12  Conn.  444;  Walker 
T.  Sargeant,  14  Vt.  247;  Martin  v. 
Hawks,  15  Johns.  405;  Rooney  y. 
Second  Ayenue  R.  R.  Co.,  18  N.  Y. 
(anno,  reprint)  368;  Carter  y.  Day  is, 
8  Fla.  183;  Waters  y.  Grace,  23  Ark. 
118. 

6.  Wright   y.   Cobleigh,  21  N.  H. 


339;  Wells  y.  Hatch,  43  id.  246; 
Cozzens  y.  Whitney,  3  R.  I.  79;  Mc- 
Donald y.  Napier,  14  Ga.  89;  Elwood 
y.  Wilson,  21  Iowa,  523;  Mansfield  y. 
Dorland,  2  Cal.  507;  Dodd  y.  Brott, 
1  Minn.  270. 

7.  Dubois'  Appeal,  33  Penn.  St^ 
231;  La  Framboise  y.  Grow,  56  111.. 
197;  Hill  y.  Brinkley,  10  Ind.  102; 
Frissell  y.  Haile,  18  Mo.  18. 

8.  See,  generally.  Tiffany  Agency^ 
475;  New  York  Factors  Act,  Laws 
1839,  e.  179,  reprinted  in  Tiffany 
Agency,  App.  p.  477  et  aeq.  Consult 
the  local  statutes  of  other  States. 

8.  Hawkes  y.  Dunn,  1  Crom.  &  Jer, 
519;  Feise  y.  Wray,  3  East,  93. 
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consignment  the  agent  is  indebted  to  his  principal  on  the 
general  balance  of  account  to  a  greater  amount  than  the 
value  of  the  goods,  and  if  such  consignment  has  been  made 
in  order  to  cover  his  balance.^ 

Nor  does  this  right  exist  if  the  agent  is  only  a  surety  for 
the  price  of  the  goods.^ 

The  right  of  stoppage  in  transitu  may  be  exercised  either 
by  obtaining  actual  possession  of  the  goods,  or  by  giving 
notice  of  the  claim  to  the  person  in  whose  custody  they  are 
during  the  transit.^ 


CHAPTER  VI.  [379]. 

RIGHT  OF  AGENT  AGAINST  THIRD  PARTIES. 

Sect.  1.  Upon  Contracts. 

An  agent  is  entitled  to  bring  an  action  against  third  per- 
sons upon  contracts  to  which  they  are  parties  — 

(1)  Where  the  agent  has  contracted  personally. 

(2)  In  certain  cases  where  the  agent  is  the  real  principal. 

(3)  Where  the  agent  has  a  special  interest  in  the  subject- 

matter  of  the  contract. 

(4)  In  some  cases  where  money  is  paid  on  contract  which 

turns  out  to  be  illegal,  or  where  it  is  paid  by 
mistake. 

Firstly.    Where  the  agent  has  contracted  personally. 

It  is  a  well-established  rule  of  law  that  when  a  contract 
not  under  seal  is  made  with  an  agent  in  his  own  name,  for 
an  undisclosed  principal,  either  the  agent  or  the  principal 
may  sue  upon  it,^  the  defendant,  in  the  latter  case,  being 

1.  Wiseman  v.  Vandeputt,  2  Vern.  1.  See  ante;  Taintor  v.  Prendergast, 

203;  Vertne  v.  Jewell,  4  Camp.  31.  3   Hill,   72;    Huntington   v.   Knox,   7 

S.  Siffken  v.  Wray,  6  East,  371.  Cush.  371;  Chandler  v.  Coe,  54  N.  H. 

3.  Northey  v.   Field,  2   Esp.   613;  661;  Culver  ▼.  Bigelow,  43  Vt.  249; 

Litt  V.   Cowley,   7  Taunt.   169.    8ee  Saladin  ▼.  Mitchell,  45  HI.  79. 
Newhall  v.  Vargas,  13  Me.  93;  Mot- 
tram  v.  Heyer,  5  Den.  629. 
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entitled  to  be  placed  in  the  same  position,  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the  agent  had  been  the 
real  contracting  party. 

Secondly.    Where  the  agent  is  the  real  principal. 

The  mere  fact  that  the  agent  has  contracted  as  agent  will 
not  disentitle  him  to  sue.* 

Thirdly.  When  the  agent  has  a  special  interest.* 

Fourthly.  When  money  is  paid  by  mistake  or  under 
illegal  contract.* 

Where  the  agent  sues  in  his  own  name  the  defendant  may 
avail  himself  of  all  defenses  which  would  be  good  at  law 
and  in  equity.* 

Sbct.  2.  Bights  of  agent  against  third  parties  in  tort. 

Any  special  or  temporary  ownership  of  goods,  with  im- 
mediate possession,  is  sufficient  to  inaint>a1n  an  action  for 
conversion.* 

A  factor,  or  a  bailee,  or  any  other  person  with  a  right  of 
his  own,  however  special  or  trivial,  has  a  property  sufficient 
for  the  purposes  of  this  action,  and  as  against  a  mere 
wrongdoer,  may  recover  the  whole  value  of  the  property, 
being  accountable  over  to  the  general  owner.^ 


S.  Raynor  v.  Grote,  15  M.  ft  W. 
359. 

3.  Whitehead  t.  Potter,  4  Ired. 
Law,  357;  Murray  v.  Toland,  3  Johns. 
Cb.  569;  Toland  v.  Murray,  18  Johns. 
24. 

4.  Stevenson  t.  Mortimer,  Cowp. 
805. 

5.  See  poat. 

One  who  is  simply  employed  to  sell 
goods  and  pay  over  to  his  onployer 
the  money  received  from  the  sales, 
has  no  mutharity  to  ewohange  9neh 
money  with  a  third  person;  and,  if 
he  does  so,  and  receives  in  eooohange 
a  counterfeit  bill,  he  may  maintain  an 
action  in  his  own  name  to  recover 
bask  the  money  paid  out  him  for 
it;   and   it  is  not  necessary,  before 

7 


bringing  such  action,  to  offer  to  re- 
turn the  counterfeit  bill.  Kent  v. 
Bornstein,  12  Allen,  342. 

See,  also,  Hungerford  v.  Scott,  37 
Wis,  341,  where  an  action  by  a  steam- 
boat agent  to  recover  from  a  pur- 
chaser the  difference  between  the  price 
received  by  him  and  the  schedule 
price  of  tickets  sold,  which  he  had 
paid  to  the  company,  the  tickets  being 
sold  by  the  agent  by  mistake  for  less 
than  the  schedule  price,  was  held 
not  to  lie. 

6.  Legg  V.  Evans,  6  M.  ft  W.  36. 
See  this  subject  fully  considered  in 

Cooley  on  Torts,  pp.  442-447. 

7.  Cooley  on  Torts,  447;  Edwards 
on  Bailments,  88  37,  69,  103  et  seq., 
829. 
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CHAPTER  VII.  [895]. 

THE  RIGHTS  OF  THE  PRINCIPAL  AGAINST  THIRD  PARTIES. 

Sect.  1.  The  right  to  sue  on  contracts  of  age^t. 

Those  acts  or  contracts  of  an  agent  which  render  the 
principal  liable  to  third  parties  impose  upon  the  third 
parties  themselves  a  reciprocal  obligation  to  the  principal; 

and  the  principal  may  enforce  those  rights  by  action.* 

The  right  of  the  principal  to  sue  is  paramount  to  that  of 
the  agent,  and  in  cases  where  either  may  bring  an  action, 
the  former,  by  giving  notice  to  the  other  contracting  party, 
puts  an  end  to  the  agent's  right  of  action,  except  in  cases 
where  the  agent  has  a  lien  upon  the  subject-matter  of  the 
action  equal  to  the  claim  of  the  principal.* 

Sect.  2.  The  right  of  the  principal  to  recover  money  wrong* 
fully  paid  or  applied. 

Where  a  man  pays  money  by  his  agent  which  ought  not 
to  have  been  paid,  either  tilie  agent  or  [405]  his  principal 
may  bring  an  action  to  recover  it  back.  The  agent  may, 
from  the  authority  of  the  principal;  and  the  principal  may, 
as  proving  it  to  have  been  paid  by  his  agent.* 

Sect.  3.  The  right  of  the  principal  to  follow  property  wrong- 
fully conveyed  or  its  proceeds. 

Whenever  the  property  of  a  party  has  been  wrongfully 
misapplied,  or  a  trust  fund  has  [406]  been  wrongfully  con- 
verted into  another  species  of  property,  if  its  identity  can 

1.  See  Conklinv.  Leeds,  58  ni.  178;  S.  See  Taintor   v.    PrendergMt,    3 

Barber     v.     Garyey,     88     id.     184;  HiU,    72,    and    Sadler    y.    Leigh,    4 

Machias  Hotel  06.  ▼.  Coyle,  35  Me.  Camp.  195. 

405.  3.  Sadler  y.  Eyans,  4  Burr.  1084; 

Otherwise,  if  the  contract  is  under  Steyenson  y.   Mortimer,  Cowp.   805; 

seal.    Briggs  y.  Partridge,  64  N.  T.  Farmers'  &  M.  Bank  y.  King,  57  Penn. 

(anno,  reprint)  357.  St.  203. 
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be  traced,  it  will  be  held,  in  its  new  form,  liable  to  the  rights 
of  the  original  owner  or  cestui  que  trost^ 

Sbct.  4.  The  right  to  rescind  contracts  affected  by  frauds 

Any  surreptitious  dealing  between  one  principal  and  the 
agent  of  another  principal  is  a  fraud  upon  the  latter  of 
which  courts  of  equity  will  take  cognizance. 


[439]  CHAPTER   VIII. 
liability  op  principal  to  third  parties.       \ 

[440]  Sect.  1.  On  contracts  of  agent} 

A  principal  is  liable  to  third  parties  for  whatever  the 
agent  does  or  says;  whatever  contracts,  representations  or 
admissions  he  makes;  whatever  negligence  he  is  guilty  of, 
and  whatever  fraud  or  wrong  he  commits,  provided  the 
agent  acts  within  the  scope  of  his  [real  or]  apparent  au- 


4.  Story,  Eq.  Jur.  %  1258  ei  9eq, 
If  an  agent  mingles  his  principal's 

money  with  his  own,  so  that  it  can- 
not he  followed,  the  principal  can  not 
recover  it  specifically.  But  the  agent 
does  not  convert  himself  into  a  mere 
debtor;  the  principal  may  claim  from 
the  admixture  the  sum  which  be- 
longed to  him.  Farmers'  and  H.  Bank 
T.  King,  57  Penn  St.  203.  See  School 
District  v.  First  Nat.  Bank,  102 
Mass.  174. 

5.  As  to  revocation  of  the  agent's 
authority  by  his  fraudulent  acts,  see 
mnie. 

See  2  Story  Eq.  Jur.  |f  794-8, 
where  it  is  stated  that  *'  compensation 
or  damages,  it  would  seem,  ought  or- 
dinarily to  be  decreed  in  equity  only 
as  incidental  to  other  relief  sought 
by  the  bill,  and  granted  by  the  court, 


or  where  there  is  no  adequate  remedy 
at  law;  or  where  some  peculiar  equi^ 
intervenes."  Where,  however,  specific 
performance  is  impossible  for  the 
reason  that  the  title  is  defective,  or 
the  vendor  has  incapacitated  himself 
from  performing  the  contract,  com- 
pensation may,  as  it  seems,  be  de- 
creed. See  Greenaway  v.  Adams,  12 
Ves.  401;  Woodcock  v.  Bennett,  1 
Cow.  711;  Milkman  v.  Ordway,  106 
Mass.  232.  See,  however,  oontra,  cases 
cited  in  note  to  Evans  Agency 
(Ewell's  ed.),  574-575. 

1.  The  subjects  treated  in  this 
chapter  have  already  been  consid- 
ered ante,  and  hence  further  treatment 
here  is  unnecessary.  The  student 
may,  however,  read  with  profit  the 
discussion  of  the  cases  in  the  original 
text,  p.  576  et  $eq.,  EwelPs  edition. 
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thority,  and  provided  a  liability  would  attach  to  the  prin- 
cipal if  he  was  in  the  place  of  the  agent.^ 
But  the  agent  alone  is  liable  in  the  following  cases: 

Where  he  covenants  personally  in  instruments  under 

seal.* 
Where  he  contracts  personally  in  negotiable  instruments.* 
Where  exclusive  credit  is  given  to  the  agent,  the  principal 

being  known. 
Where  an  agent  commits  a  wilful  wrong. 

Although,  however,  a  principal  cannot  by  secret  limita- 
tions of  an  agent's  apparent  authority  free  himself  from 
liability  upon  contracts  of  the  agent  based  upon  his  ap- 
parent authority,  yet  this  rule  will  have  no  operation  where 
the  third  party  has  notice  that  the  agent  is  acting  in  viola- 
tion of  his  instructions.* 

Sect.  2.  For  fraud  and  misrepresentation  of  agent. 

A  principal  is  answerable  [to  third  parties]  where  he  has 
received  a  benefit  from  the  fraud  of  his  agent,  acting  within 
the  scope  of  his  authority,  or  where  the  fraud  was  com- 
mitted by  the  agent  in  the  course  of  his  principal's  business 
and  for  his  benefit.® 

Sect.  3.  Liahility  of  principal  for  agenVs  acts  and  negligence. 

A  principal,  master  or  employer  is  liable  to  third  parties 
for  results  due  to  the  agent's  acts  and  negligence  when  he 
is  acting  within  the  scope  of  his  authority;  but  if  the  agent 
or  servant  is  not  acting  within  the  [real  or  apparent]  scope 
of  his  employment  the  employer  is  not  liable  for  his  negli- 
gence.'^ 

%.  See  Holmes  v.  Mather,  L.  R.,  10  3.  Considered  ante. 

Ex.  261.    To  the  same  point,  see  N.  4.  Considered  ante. 

Y.  Life  Ins.  Co.  ▼.  McGowan,  18  Kan.  5.  See  Howard   v.   Brouthwaite,   1 

300;  Mass.  Life  Ins.  Co.  ▼.  Eshelman,  Ves.  &  B.  209. 

30  Ohio  St.  647;   Planters'  Ins.  Co.  6.  See  Allerton  v.  Allerton,  50  N. 

▼.   Sorrells,  57  Tenn.  352;   Noble  ▼.  T.  (anno,  reprint)  670;  Big.  L.  Com. 

Cunningham,  74  HI.  51;   Bass  ▼.  C.  Torts,  23  et  acq, 

k  N.  W.  R'y  Co.,  42  Wis.  654.  Con-  7.  The  test  of  the  master's  respon- 

sider,  also,  ante.  sibility  is  not  the  motive  of  the  ser- 


Digitized  by  VjOOQ IC 


Ckaf.  Vm.]  IxABcuTT  OF  Pmkoipai:.  to  Thibd  Pabtiss.     101 

[494]  Sdot.  4.  Inevitable  necessity— Vis  major— Act  of  Qod. 

It  may  be  important  to  oomdder  whether  the  damage  for 
which  it  is  all^fed  the  principal  is  responsible  was  due  to 
the  agent's  default  or  negligence,  or  whether  it  was  not 
rather  dne  to  an  inevitable  and  irresistible  necessity.  The 
principles  applicable  to  this  branch  of  law  pervade  the 
whole  law  of  torts.* 


Sbot.  5.  The  effect  of  intrusting  performance  of  work  to  a 

contractor. 

The  general  rule  is  well  established,  that  if  the  person  on 
whose  behaJf  a  particular  work  is  done  intrusts  the  execu- 
tion of  the  work  to  a  person  whose  calling  is  to  perform 
work  of  that  kind,  and  who  is  mastw  of  the  workmen  em- 
ployed, having  control  over  them,  he  is  not  liable  for  in- 
juries done  to  third  persons  from  the  negligent  execution  of 
the  work.^ 

This  rule  is,  however,  subject  to  the  following  exceptions: 

(1)  Where  the  work  which  is  intrusted  to  the  independ- 


vaot^  but  whether  that  which  he  did 
was  something  his  employment  con- 
templated, and  something  which  if  he 
should  do  it  lawfully,  he  might  do  in 
the  employer's  name.^  See  the  cases 
collected  and  considered  in  Cooley  on 
Torts,  535-538,  notes. 

The  question  whether  a  corpora- 
tion is  liable  for  the  tortious  acts  of 
its  agents  or  servants,  is  to  be  de- 
termined by  the  same  principles  as 
determine  the  question  of  the  liability 
of  a  master  for  the  torts  of  his  ser- 
vants. Brokaw  v.  N.  J.  R.  R.  Co.,  32 
N.  J.  Law,  328;  Cooley  on  Torts,  119. 
The  same  principles  apply  whether 
the  corporation  be  private  or  munici- 
paL     Oool^  on  Torts,   122. 

A  corporation  is  not,  however,  liable 
lor  such  wrongs  by  its  agents,  as  are 
beyond  the  scope  of  its  corporate  au- 


thority. If  its  agents  undertake  to 
do  what  the  corporation  is  not  em- 
powered to  do,  their  action  will  not 
impose  any  liability  upon  the  cor- 
poration. See  Cooley  on  Torts,  119; 
Dill.  Hun.  Corp.  {  761. 

An  action  of  trespass  for  an  assault 
and  battery  will  lie  against  a  cor- 
poration. Cooley  on  Torts,  119,  120; 
Brokaw  v.  N.  J.  R.  R.  Co.,  supra, 

8.  See  Smith  v.  Kenrich,  7  C.  6. 
564;  Fletcher  v.  Rylands,  L.  R.  1  Ex. 
265;  id.  3  H.  L.  330;  Cooley  Torts 
<Stud.  ed.),  581,  642. 

9.  Cuthbertson  v.  Parsons,  12  C. 
B.  304;  Milligan  v.  Wedge,  12  Ad.  k. 
E.  737;  Forsythe  v.  Hooper,  11  Allen, 
419;  Kelly  v.  Mayor,  etc.  of  New 
York,  11  N.  Y.  (anno,  reprint)  432. 
As  to  who  is  a  contractor,  see  Cooley 
on  Torts  (Stud,  ed.),  477. 
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ent  control  of  another  involves  the  performance 
of  a  duty  which  is  incumbent  upon  the  person  by 
whom  the  work  was  so  intrusted.* 
(2)  Where  a  person  is  in  possession  of  fixed  property, 
[500]  which  is  so  managed  or  dealt  with  that  injury 
results  to  another,  the  former  will  not  escape  lia- 
bility by  reason  of  the  fact  that  he  has  employed 
an  independent  and  competent  contractor.* 
Where  the  employer  retains  the  control  and  direction 
over  the  mode  and  manner  of  doing  the  work,  and  an  injury 
results  from  the  negligence  or  misconduct  of  the  contractor 
as  his  servant  or  agent,  the  employer  is  placed  under  a  lia- 
bility equal  and  similar  to  that  which  exists  in  the  ordinary 
case  of  principal  and  agent.* 


[604]  CHAPTER  IX. 

lilABILITY  OF  EMPLOTEB  FOB  INJUBT  CAUSBD  BY  NBOLIGBNOB  OF 
FELLOW-WOBKMAN. 

The  earliest  reported  case  in  which  the  liability  of  the 
master  for  damage  resulting  from  the  negligence  of  a  fellow 
servant^  was  discussed  was  Priestly  v.  Fowler,^  a  decision 
of  the  Court  of  Exchequer  in  the  year  1837. 


1.  See  Silvers  v.  Nerdlinger,  30  Ind. 
53;  Detroit  v.  Corey,  9  Mich.  165, 
and  cases  there  cited;  Darmstaetter 
T.  Moynahan,  27  id.  188. 

2.  See  Silvers  v.  Nerdlinger,  supra; 
Chicago  V.  Bobbins,  2  Black,  418; 
Clark  V.  Fry,  8  Ohio  St.  358. 

3.  Cincinnati  v.  Stone,  5  Ohio  St. 
38;  Chicago  v.  Joney,  60  HI.  383; 
Sewall  V.  St.  Paul,  20  Minn.  511. 

See  Bush  v.  Steinman,  1  B.  &  P. 
404;  Martin  v.  Temperley,  4  Q.  B. 
298.  and  cases  infra;  10  C.  B.,  N.  S. 
470.  See  CUpp  v.  Kemp,  122  Mass. 
481. 

4.  The  cases  holding  that  the  mat- 


ter is  not  liable  for  injury  to  his  ser- 
vant resulting  from  negligence'  of 
other  servants  in  the  same  employ- 
ment, are  very  numerous.  A  large 
number  will  be  found  collected  in 
Oooley  on  Torts,  542,  note;  id. 
(Stud,  ed.),  541.  See,  also,  BigeloVs 
Lead.  Caces  on  Torts,  709.  This  topic 
is  more  properly  treated  in  a  work  on 
negligence  or  torts.  Besides  the  works 
already  cited,  see  Bevins  on  Negli- 
gence (2  vols.  1908) ;  Shearman  ft  Bed- 
field  Negligence  (3  vols.  1913). 

This  subject  has  also  been  the  ob- 
ject of  more  or  less  legislation.  As  the 
statute  law  upon  the  subject  is  in  A 
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The  judgment  of  the  court  was  delivered  by  the  Chief 
Baron,  Lord  Abinger,  who  in  concluding  his  judgment  that 
the  master  was  not  liable,  stated  that  **  to  allow  this  sort 
of  action  to  prevail  would  be  an  encouragement  to  the  ser- 
vant to  omit  that  diligence  and  caution  which  he  is  in  duty 
bound  to  exercise  on  the  behalf  of  his  master,  to  protect 
him  against  the  misconduct  or  negligence  of  others  who 
serve  him.'' 

This  case  has  been  followed  by  numerous  others  and 
where  not  changed  by  statute  is  the  general  rule  of  law.* 

There  are,  however,  some  limitations  to  the  rule: 

**  Whether  invited  upon  his  premises  by  the  contract  of 
service,  or  by  the  calls  of  business,  or  by  direct  request,  is 
immaterial;  the  party  extending  the  invitation  owes  a  duty 
to  the  party  accepting  it,  to  see  that  at  least  ordinary  care 
and  prudence  is  exercised  to  protect  him  against  dangers 
not  within  his  knowledge,  and  not  open  to  observation.  It 
is  a  rule  of  justice  and  right,  which  compels  the  master  to 
respond  for  a  failure  to  exercise  this  care  and  prudence.*'^ 

So,  also,  **  it  is  negligence  for  which  the  master  may  be 
held  responsible,  if,  knowing  of  any  peril  which  is  known 
to  the  servant  also,  he  fails  to  remove  it  in  accordance  with 
assurances  made  by  him  to  the  servant  that  he  will  do 

80.''« 

If,  however,  the  plaintiff  knew,  or  ought  reasonably  to 
have  known,  the  precise  danger  to  him  of  the  machinery  or 
structure  in  question,  and  still  continued  in  the  master's 
employment,  he  may  be  held  to  have  assumed  the  extraor- 
dinary risk  thus  created.* 

transition  state,  the  student  should  maur  ▼.  Dames,  L.  R.,  3  C.  P.  311. 
be  careful  always  to  consult  the  local         8.  Gooley  on  Torts,  559;  Lansing  v. 

statutes  and  the  decisions  construing  N.  Y.  Cent.  R.  R.  Co.,  49  N.  Y.  (anno, 

the  same.  reprint)     521;     Patterson    ▼.    Pitts- 

5.  3  M.  ft  W.  1.  burg,  etc.  R.  R.  Co.,  76  Penn.  St.  389. 

6.  See  Cooley  on  Torts,  •542  et  ae^.;  9.  Dorsey  v.  Phillips,  etc.  Con- 
Id.  (Stand,  ed.)   541;  Big.  Lead.  Cas.  struction   Co.,  42  Wis.   583;    Laning 

'  Torts,  709.  v.   N.  Y.  Cent.  R.  R.  CO.,  49  N.  Y. 

7.  Cooley  on  Torts,  550;  Marshall      (anno,  reprint)  521. 
T.  Stewart,  2  Macq.  H.  L.  20;  Inder- 
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LECTURE  I. 

OW  THE  NATURE  AND  OLABBIFICATION  OF  CONTBAGTS^  AND  ON  CON- 
TRACTS BY  DEED. 

The  whole  practice  of  our  English  Courts  of  Oommon 
LaWy^  if  we  except  their  criminal  jurisdiction  and  their  ad- 
ministration of  the  law  of  real  property,  to  which  may  be 
added  those  cases  which  fall  within  the  fiscal  jurisdiction 
of  the  Court  of  Exchequer,  may  be  distributed  into  two 
classes,  Contracts  and  Torts.  [1] 

All  contracts  are  divided  by  the  Conmion  Law  of  Eng- 
land into  three  classes:  — 

1.  Contracts  by  matter  of  record^  [2] 

2.  Contracts  under  seal* 

3.  Contracts  not  under  seal,  or  simple  contracts. 

A  record  is  a  memorial  or  remembrance  on  rolls  of  parch- 
ment; and  such  memorial  is  not  a  record  until  enrolled  in 
the  proper  office.*  [3] 

The  only  contract  of  record  with  which  we  now  occa- 

1.  See  Supreme  Court  of  Judicature  O'Brien  t.  Young,  95  N.  Y.  (Anno.  He- 
Acts,   36   4  37  Vict.,   c.   66    (1873),  print),  428,  and  cases  cited  in  note. 
Tol.  1,  Blackstone.  3.  Galled  deeds  on  specialties.    See 

fk  Contracts    of    record    are     (1)  Clark  on  Contracts   (3d  Ed.),  62  et 

judgments    pronounced    in    litigated  aeq. 

cases  or  by  consent;  and   (2)   recog-  4.  Enrollment  is  not  necessary  as 

nixances   which   are   always  by   con-  a  rule  in  this  country.    See  pleadings 

sent.     See,  generally,  Clark  on  Con-  record, 
tracts    (3d   Ed.,   1914),   60  et  seq.; 

[107] 
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sionally  meet  is  a  recognizance,  and  that  oftener  in  matters 
in  which  the  crown  is  concerned,  than  between  subject  and 
subject. 

The  peculiar  incidents  of  contracts  of  record  are,  first, 
that,  like  all  records,  they  prove  themselves;  that  is,  their 
bare  production,  without  any  further  proof,  is  sufficient  evi- 
dence of  their  existence,  should  it  be  controverted.*  [4] 

Secondly,  that,  if  it  become  necessary  to  enforce  tiiem, 
that  may  be  done  by  writ  of  scire  facias,— a  writ  which 
lies  on  a  record  only,  and  cannot  [unless  authorized  by 
statute]  be  made  use  of  for  the  purpose  of  enforcing  any 
other  description  of  contract.® 

An  obligation  by  record,  however,  may  be  discharged  by 
a  deed  of  release,  though  a  deed  is  a  matter  of  inferior 
degree.^ 

The  other  two  classes  of  contracts  are  those  which  are  of 
most  practical  importance.    These  are:  — 

1.  Contracts  by  deed. 

2.  Contracts  without  deed,  or  simple  contracts. 
1.  With  regard  to  contracts  by  deed:  — 

A  deed  is  a  written  instrument,  sealed  and  delivered.  [5] 
First,  it  is  a  written  instrument,  and  this  writing,  the  old 
books  say,  must  be  on  paper  or  parchment;  for  if  it  were 
written  on  linen,  wood,  or  other  substance,  it  would  not  be 
a  deed.®  But  though  every  deed  must  be  written,  it  is  not 
necessary  that  every  such  instrument  should  be  signed,  for 
at  common  law,  signature  was  not  essential;  •  and  although 
by  several  statutes,  particularly  the  statute  of  frauds,  sig- 
nature has  been  rendered  essential  to  the  validity  of  certain 
specified  contracts,  yet  there  are  many  contracts  which  are 
not  affected  by  any  statute;  and  to  these  last-mentioned 
contracts,  and  also  to  those  which  are  the  subject  of  several 

5.  See  pleading;  nul  tiel  record,  as  8.  It  is  doubtful  whether  at  the 
to  what  constitutes  a  record.  present  day   this  old  rule  would  be 

6.  An  action  of  debt  is  also  a  com-  followed.  See  dark  on  Contracts 
mon  way  of  enforcing   a  judgment;  (3d  Ed.),  63,  note  11. 

in  fact,  it  is  the  only  way  when  en-  9.  Usually   signed,   however.      See, 

forcement  is  sought  in  another  state,  generally,  Shep.  Touch,  56;  Clark  on 

7.  Barker  ▼.  St.  Quintin,  12  M.  k  Oontra«ts  (8d  Ed.),  63  and  notes. 
W.  441. 
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sections  of  the  statute  of  frauds,  if  entered  into  hy  deed,  sig- 
nature is  not  necessary.^ 

Secondly,  it  most  be  sealed  and  delivered.  [6]  This  is 
the  main  distinction  between  a  deed  and  any  other  contract. 
The  seal  is  an  indispensable  part  of  every  deed,^  and  so, 
except  in  case  of  the  deed  of  a  corporation,  is  the  delivery. 
From  this  delivery  it  is  a  perfect  deed,  taking  its  effect 
from  this  essential  part  of  its  completion.'  After  delivery 
it  cannot  be  altered,  not  even  by  filling  up  a  blank.  ''A 
deed  may  be  delivered  by  words  without  actual  touch,  or 
by  touch  without  words."  However,  in  practice,  it  is  al- 
ways safest  and  most  advisable  to  follow  the  ordinary  and 
regular  course,  which  is,  to  cause  the  person  who  is  to  de- 
liver the  deed  to  place  his  finger  on  the  seal,  thereby  ac- 
knowledging the  seal  to  be  his  seal,  and  state  that  he  de- 
livers the  instrument  as  his  act  and  deed.*  [7] 

It  is  not  necessary  that  the  delivery  should  be  to  the 
person  who  is  to  take  the  benefit  of  the  deed.  Where  an 
instrument  is  formally  sealed  and  delivered,  and  there  is 
nothing  to  qualify  the  delivery  but  the  keeping  the  deed  in 


1.  Bac.  Ab.,  Obligations,  C.  See, 
however,  Miller  v.  Roble,  15  W.  N.  0. 
(Pa.)  431;  Wash.  Real  Prop.  (4th 
Ed.),  *553;  Clark  on  Contracts  (3d 
£d.)>  63  and  notes. 

S.  A  common  law  seal  is  an  im- 
pression upon  wax,  wafer,  or  any 
other  tenacious  substance  capable  of 
receiving  an  impression.  Warren  v. 
Lynch,  5  John.  244.  It  is  now  suffi- 
cient if  it  be  on  the  paper  itself.  By 
statute  in  some  states  a  scrowl  or 
scrawl  made  with  the  pen  or  printed 
on  the  paper  is  suffici^t.  See  Clark 
on  Contracts  (3d  Ed.),  63,  64  and 
notes. 

8.  Goddard's  Case,  2  Rep.  4  b. 

4.  With  regard  to  delivery,  it  is 
not  absolutely  necessary  that  the 
party  executing  should  take  the  in- 
strument into  his  hand  and  give  it 
to  the  person  for  whose  benefit  it  is 


intended;  but  as  it  is  said  by  Lord 
0>ke:  "a  deed  may  he  delivered  hy 
tDorda  toithoui  actiuU  touch,  or  hy 
touch  without  words:'  "The  deliv- 
ery," his  Lordship  says,  "is  sufficient 
without  any  words;  for,  otherwise,  a 
man  who  is  mute  could  not  deliver 
a  deed.  ♦  •  ♦  And,  as  a  deed  may 
be  delivered  to  the  party  without 
ux>rd8f  so  may  a  deed  be  delivered  by 
words  without  any  act  of  delivery; 
as,  if  the  writing  sealed  lieth  on  the 
table,  and  the  feofTor  or  obligor  saith 
to  the  feoffee  or  obligee,  'Cro  and  take 
up  the  writing,  it  is  sufficient  for 
you,  or  it  will  serve  the  turn,  or  take 
it  as  my  deed,'  or  the  like  words,  it 
is  a  sufficient  delivery."  See  Co.  Litt., 
36  a;  Doe  v.  Bennett,  8  C.  A  P.  124; 
Clark  on  Contracts  (3d  Ed.),  65  et 
seq,,  and  cases  cited. 
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the  hands  of  the  executing  party,  nothing  to  show  that  he 
did  not  intend  it  to  operate  immediately,  it  is  a  valid  and 
effectual  deed;  and  delivery  to  the  party  who  is  to  take  by 
it,  or  any  other  person  for  his  use,  is  not  essential.  Delivery 
to  a  third  person  for  the  use  of  the  party  in  whose  favor  a 
deed  is  made,  where  the  grantor  parts  with  all  control  over 
the  deed,  makes  the  deed  effectual  from  the  instant  of  such 
delivery.'  [8] 

An  escrow  is  a  deed  delivered  conditionally  to  a  third 
person,  to  be  delivered  to  the  person  for  whose  benefit  it 
purports  to  be,  on  some  condition  or  other.  If  that  con- 
dition be  performed,  it  becomes  an  absolute  deed;  till  then 
it  continues  an  escrow,  and,  if  the  condition  never  be  per- 
formed, it  never  becomes  a  deed  at  alL® 

This  conditional  delivery  must  be  to  some  third  person; 
for  if  it  were  to  the  party  himself  who  is  to  be  benefited,  the 
deed  would  become  absolute,  though  the  party  delivering 
were  to  say  in  express  terms  that  he  intended  it  to  be  con- 
ditional only.^  [10] 

Where,  however,  the  deed  is  delivered  to  a  third  person 
as  an  escrow,  when  the  condition  has  been  performed,  it 
becomes  absolute  and  takes  effect,  not  from  the  date  of  per- 
forming the  condition,  but  from  the  date  of  the  original 
delivery.®  [11] 

In  order  to  make  a  writing  sealed  and  delivered  an 
escrow  merely,  it  is  not  necessary  that  express  words  should 
be  used.  All  the  facts  attending  the  execution,  and  all  that 
took  place  at  the  time,  are  to  be  looked  to;  and  although 
it  be  in  form  an  absolute  delivery,  if  it  can  reasonably  be 
inferred  that  the  writing  was  not  to  take  effect  as  a  deed  till 

5.  Doe  V.  Knight,  5  B.  A  C.  671;  7.  Holford  t.  Parker,  Hob.,  246; 
Belden  v.  Carter,  4  Day  (Conn.),  68;  Fairbanks  v.  Metcalf,  8  Mass.  230; 
Stone  V.  Duvall,  77  HI.  475;  Clark  Stevenson  v.  CrapneU,  114  IH.  19; 
on  Contracts  (3d  Ed.).  65  ei  *eg.,  Braman  v.  Bingham,  26  N.  Y.  (Anno, 
and  notes.  Reprint)  483;  Clark  on  Contracto,  68 

6.  Shep.  Touch,  58;  Clark  on  Con-  and  note. 

tracts   (3d  Ed.),  67  and  cases  cited.  8.  Graham  v.  Graham,  1  Ves.  Jr. 

Recording    an    escrow    without    per-  272;   Hark  on  Contracts    (3d  Ed.), 

formance  and   delivery  passes  no  title.  68,  69. 
Stanley  v.  Valentine,  79  111.  544. 
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a  certain  condition  should  be  performed,  it  will  operate  as 
an  escrow.* 

Deeds  are  divided  into  two  classes,  Deeds  Poll  and  In- 
dentures; a  Deed  Poll  being  made  by  one  party  only,  an 
Indenture  between  two  or  more  parties.*  [12] 

A  contract  by  deed  requires  no  consideration  to  support 
it;  or  perhaps  it  might  be  more  correct  to  say,  as  a  general 
proposition,  that  the  law  conclusively  presumes  that  it  is 
made  upon  a  good  and  sufficient  consideration.'  [13] 

There  are,  however,  some  deeds  deriving  their  effect 
from  the  statute  of  uses,  that  is,  a  bargain  and  sale,  and  a 
covenant  to  stand  seised  to  uses,  both  of  which  are  void 
without  a  consideration;  the  first  requiring  a  pecuniary  one, 


9.  Bowker  v.  Burdekin,  11  M.  ft 
W.   128. 

1.  The  names  of  deed  poll  and 
indenture  were  derived  from  the 
eircumstance  that  the  former  was 
shaved  or  polled,  aa  the  old  exprea- 
aion  was,  smooth  at  the  edges,  where- 
as the  latter  was  cut  or  indented  with 
teeth  like  a  saw;  for,  in  the  very 
old  times,  when  deeds  were  short,  it 
was  the  custom  to  write  both  parts 
OB  the  same  skin  of  parchment,  and 
to  write  a  word  in  large  letters  be- 
tween the  parts;  and  then,  this  word 
being  cut  through,  saw  fashion,  each 
party  took  away  half  of  it;  and  if  it 
became  necessary  to  establish  the 
identity  of  the  instrument  at  a  fu- 
ture time,  they  could  do  so  by  fitting 
them  together,  whereupon  the  word 
became  legible.  Go.  Litt.,  229  a.  See 
t  Bl.  Com.  (vol.  1)  *295.  However, 
this,  though  the  orig^in  of  the  word 
imdeniure,  has  become  a  mere  form; 
and  though  such  instruments  are  still 
indented  by  nicking  the  edge  of  the 
parchment,  not  teeihwise,  but  in  an 
undulating  line,  that  is  a  mere  form, 
and  might  (as  it  was  said  in  Shu- 
brick  V.  Salmond,  3  Burr.  1639),  be 
done  in  court  during  the  progress  of 


a  trial  if  it  had  been  forgotten  till 
then.  See,  generally,  Clark  on  Con- 
tracts (3d  Ed.),  69. 

2.  Cooch  V.  Goodman,  2  Q.  B.  590. 

"At  common  law  no  consideration 
was  requisite  to  the  validity  of  a 
deed,  but  since  the  introduction  oX 
conveyances  taking  effect  by  virtue  of 
the  Statute  of  Uses,  courts  of  equity, 
and  then  courts  of  law,  have  held  a 
consideration  necessary  to  support 
such  an  instrument.  It  need  not  be 
expressed  in  the  deed,  but  may  be 
proved.  But  if  expressed,  the  lan- 
guage of  the  instrument,  so  far  as  the 
legal  effect  of  the  deed  is  concerned, 
is  conclusive  (Preston  on  Abstracts, 
14),  and  although  in  America,  there 
is  a  numerous  class  of  cases  deciding 
that  the  consideration  may,  by  parol, 
be  shown  to  be  greater  or  less,  than 
is  expressed,  yet  on  neither  side  of 
the  Atlantic  is  such  evidence  admit- 
ted to  defeat  the  legal  effect  of  the 
deed  as  between  the  parties.  Wilt  v. 
Franklin,  1  Binn.  502;  Hum  v.  So- 
per,  6  Harr.  &  Johns.  276.  Where  the 
rights  of  oreditOTB  step  in,  the  rule 
is  different.  Preston,  Mipro,  1  Am. 
Lead.  Cases,  1."  Note  by  Mr.  Rawle, 
page  13,  Smith  on  Contracts. 
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and  the  latter  a  consideration  of  blood  or  marriage.  Con- 
tracts in  restraint  of  trade  also  are  void,  if  made  without 
consideration,  although  under  seal.*  [17] 

Though,  however,  it  is  not  necessary  to  show  on  what 
consideration  a  deed  is  founded,  a  party  sued  on  it  is 
always,  on  his  part,  allowed  to  show  that  it  is  founded  on 
an  illegal  or  immoral  consideration,  or  that  it  was  obtained 
by  duress  or  by  fraud.  It  signifies  not  whether  the  illegal- 
ity objected  to  it  be  a  breach  of  the  rules  of  common  law, 
or  consist  in  the  contravention  of  the  provisions  of  some 
statute,  or  whether  the  prohibition  of  the  statute  be  ex- 
pressed in  direct  terms,  or  be  left  to  be  collected  from  a 
penalty  being  inflicted  on  the  offender.^  A  contract,  al- 
though not  expressly  prohibited  by  a  statute,  may  be  illegal, 
if  opposed  to  the  general  policy  and  intent  thereof,  or  if 
made  in  order  to  enable  another  to  infringe  that  policy  and 
intent.  [19]  Even  if  there  were  several  considerations,  and 
any  one  of  them  was  illegal,  it  avoids  the  whole  instrument; 
for  it  is  impossible  to  say  how  much  or  how  little  weight 
the  illegal  portion  may  have  had  in  inducing  the  execution 
of  the  entire  contract.  Though  it  is  just  the  reverse  where 
the  consideration  is  good,  and  there  are  several  covenants, 
some  legal,  some  illegal;  for  then  the  illegal  promises  alone 
will  be  void,  and  the  legal  valid.* 

The  next  quality  of  a  contract  of  deed  is  its  operation  by 
way  of  estoppel;  the  meaning  of  which  is,  that  the  person 
executing  it  is  not  permitted  to  contravene  or  disprove 
what  he  has  there  asserted,  though  he  may  do  so  where  the 
assertion  is  in  a  contract  not  under  seal.  [20] 

3.  Mitchell  t.  Reynolds,  1  P.  Wms.  1  Smith  L.  Cas.  (8th  Ed.)  387  and 
181.  See  Wallis  v.  Day,  2  M.  ft  W.  notes;  Bartlett  v.  Vinor,  Ct^rth,,  251; 
277;  Horner  ▼.  Graves,  7  Bing.  (20  CTundell  v.  Dawson,  4  C.  B.  376;  Kit- 
1  C.  L.  R.)  744;  Button  ▼.  Parker,  chie  v.  Smith,  6  C.  B.  462;  Cope  t. 
7  Dowl.  739;  Mallan  v.  May,  11  M.  Rowlands,  2  M.  ft  W.  149;  M'Kinnell 
ft  W.  665.  See  TaUis  v.  Tallb,  22  v.  Robinstn,  3  M.  ft  W.  434;  Harria 
L.  J.  (Q.  B.)  185;  1  E.  ft  B.  (72  E.  v.  Runnels,  12  How.  79. 

C.  L.  R.)  39.  See  Hubbard  t.  Miller,  5.  Saratoga  County  Bank  t.  King, 
27  Mich.  15;  Clark  on  Contracts,  69.      44  N.   Y.    (Anno.   Reprint)    87   and 

4.  Collins  ▼.  Blantem,  2  Wils.  341;      note. 
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But  an  allegation  mnst»  in  order  to  operate  as  an  estoppel, 
be  clear,  distinct,  and  definite. 

The  estoppel  has  no  effect  in  matters  not  depending  upon 
that  contract;  thus  even  a  party  to  a  deed  is  not  estopped 
in  an  action  by  another  party,  not  founded  on  the  deed  but 
wholly  collateral  to  it,  from  disputing  the  facts  so  admitted 
therein.  [22] 

If  all  the  facts  appear  by  the  deed,  a  party  thereto  is  not 
estopped  from  averring  them,  although  they  are  contra- 
dictory to  some  part  of  the  deed. 

As  the  deed  takes  effect  from  the  delivery,  not  from  the 
date,  neither  party  can  be  estopped  from  showing  the  real 
date  of  the  delivery,  although  by  doing  so  a  very  different 
meaning  may  be  given  to  the  deed  from  that  which  would 
be  given  to  it  if  the  parties  were  esopped  from  denying  that 
the  date  was  the  time  from  which  the  deed  commenced  in 
effect.^  [24] 

"  There  be  three  kinds  of  estoppels,  viz.,  by  matter  of 
record,  by  matter  in  writing  (i.  e.,  by  deed),  and  by  matter 
in  pais.  [25]  By  matter  of  record,  viz.,  by  letters  patent, 
fine,  recovery,  pleading,  taking  of  continuance,  confession, 
imparlance,  warrant  of  attorney,  admittance,"  —  some  of 
which  records  are  now  obsolete.  '*  By  matter  in  writing, 
as  by  deed,'^  of  which  we  have  already  treated.  **  By 
matter  in  pais,  as  by  livery,  by  entry,  by  acceptance  of  rent, 
by  partition,  by  acceptance  of  an  estate,  whereof  Littleton 
maketh  a  special  observation  that  a  man  shall  be  estopped 
by  matter  in  the  country  without  any  writing."^ 

As  to  estoppels  in  pais,  it  is  laid  down  ''  that,  where  one, 
by  his  words  or  conduct,  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief  so  as  to  alter  his  own  previous  position; 
the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time."^ 
[26]    By  the  term  **  wilfully,  *'  however,  in  that  rule,  we 

6.  See,  generally,  as  to  estoppel  by  8.  See  Pickard  ▼.  Sears,  6  A.  ft  E. 
deed,  Clark  on  Contracts  (3d  Ed.)>  474;  Manufacturers',  etc..  Bank  t. 
69-71  and  notes.  Hazard,   30   N.  T.    (Anno.  Reprint) 

7.  Co.  Litt,  353.  326  and  note. 
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must  understand,  if  not  that  the  party  represents  that  to 
be  true,  which  he  knows  to  be  untrue,  at  least  that  he  means 
his  representation  to  be  acted  upon,  and  that  it  is  acted 
upon  accordingly;  and  if,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself  that  a  reasonable  man  would 
take  the  representation  to  be  true,  and  believe  that  it  was 
meant  that  he  should  act  upon  it,  and  did  act  upon  it  as 
true,  the  party  making  the  representation  would  be  equally 
precluded  from  contesting  its  truth;  and  conduct  by  negli- 
gence or  omission,  where  there  is  a  duty  upon  a  person  by 
usage  of  trade  or  otherwise  to  disclose  the  truth,  may  often 
have  the  same  effect/** 

The  next  peculiarity  in  a  contract  by  deed  is  its  effect  in 
creating  a  merger.  [27]  This  happens  when  an  engagement 
has  been  made  by  way  of  simple  contract,  that  is,  by  words 
in  writing  not  under  seal,  and  afterwards  the  very  same 
engagement  is  entered  into  between  the  same  parties  by  a 
deed.  When  this  happens,  the  simple  contract  is  merged, 
lost,  sunk,  as  it  were,  and  swallowed  up  in  that  under  seal, 
and  becomes  totally  extinguished.^ 

But  the  engagement  by  deed  most  be  so  completely 
identical  with  that  by  the  simple  contract,  that  the  remedy 
upon  the  deed  must  be  coextensive  with  the  remedy  upon 
the  simple  contract,  else  there  is  no  merger.*  [28] 

The  obligation  of  a  deed  cannot  be  got  rid  of  by  any 
matter  of  inferior  degree:'  thus  a  verbal  license  will  not 
exempt  a  man  from  liability  for  breach  of  his  covenant.* 
[29] 

It  is  another  advantage  of  a  contract  by  deed  over  a 
simple  contract,  that  although,  as  is  well  known,  a  chose 
in  action  is  not  assignable  by  [the  common}  law,  yet,  where 
the  contract  is  one  between  landlord  and  tenant,  and  is  such 

9.  Freeman  r.   Cooke,   3   Ex.   663,  ▼.  Wane,  1  Strange,  426;   1  Smith's 

per  Parke,  B.  Lead.  Cas.  *439  and  notes. 

1.  aark  on  Contracts,  71;  Hutch-  8.  Wood  t.  Leadbitter,  13  M.  ft  W. 

ins  T.  Hebbard,  34  N.  Y.  (Anno.  Re-  838. 

print)     24;    Banorgee    ▼.    Hovey,    5  4.  This  rule  of  law  has  not  been 

Mass.  11.  generally    followed    in    this   country. 

$.  See  the  leading  case  of  Cumber  See  Fleming  v.  Gilbert,  3  Johns.  528; 

Leavitt  ▼.  Savage,  16  Me.  78. 
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as  in  its  natnre  to  affect  directly  the  estates  of  either  of 
them,  which  in  law  is  called  running  with  the  land,  the 
benefit  and  the  burden  of  that  contract  when  nnder  seal 
will,  if  the  estate  of  either  is  assigned,  pass  with  the  re- 
version or  the  term  to  the  new  landlord  or  to  the  new  ten- 
ant.* [30]  This  is  partly  by  force  of  the  common  law,  and 
partly  by  force  of  the  stat.  32  Henry  VDI.,  c.  34,  an  act 
passed  shortly  after  the  dissolution  of  the  monasteries,  and 
rendered  necessary  thereby. 

Again,  a  deed  has  this  further  advantage  of  a  simple  contract,  that, 
in  case  of  the  death  of  the  partf  bound  by  It,  It  charges  his  heirs  (if  the 
deceased  bound  his  heirs  by  using  words  for  that  purpose  In  the  deed) 
to  the  extent  of  any  assets  that  may  have  descended  to  them.*  [31] 

In  the  aihBliiistratioB  of  the  personal  effects,  also,  the  specialty  cred- 
itors nsed  to  hare  [prior  to  the  enactment  of  32  &  83  Vict.  c.  46,  sect  1] 
a  priority  orer  those  by  simple  contract,  [32] 

The  occasions  on  which  for  the  most  part  a  deed  is  neces- 
sary must  now  be  mentioned.  Real  property  of  the  cor- 
poreal kind  being  capable  of  actual  delivery  may,  by  the 
common  law,  be  aliened  or  transferred  by  delivery  alone 
without  deed,  and  is  therefore  said  to  lie  in  livery;  while 
that  of  the  incorporeal  kind,  being  incapable  of  delivery, 
requires  some  other  mode  to  be  used  for  authenticating  its 
alienation  or  transfer,  which  mode  is  a  deed,  and  therefore 
such  property  is  said  to  lie  in  grant.  [33]  Thus  in  Wood 
V.  Leadbitter,  13  M.  &  W.  838,  a  ticket  of  admission  to  the 
Grand  Stand  at  Doncaster  to  see  the  races,  issued  by  the 
steward,  and  for  which  the  holder  had  paid  a  guinea,  was 
held,  not  being  under  seal,  to  convey  to  him  no  right  to  be 
there,  and  no  remedy  for  having  been  put  out.  For  the 
transfer,  therefore,  of  incorporeal  property  a  deed  is 
necessaryJ 

As  a  general  mle,  chattels  real  and  personal  of  tangible 

9.  See  Spencer's  Case,  5  Coke  Rep.  deceased,  whatever  the  nature  of  the 

IC;   1  Smith's  Lead.  Cas.   (8th  Ed.)  contract  by  which  they  are  evidenced. 

08  and  notes.  7.  See    Blaclcstone,   vol.   1  of  this 

6.  In  this  country  lands  are  gener-  series,  title,  Livery,  Hereditament, 
ally  liable  for  all  the  debts  of  the 
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or  corporeal  natures  mayi  at  common  law,  be  granted  with- 
out deed.  And  although  an  estate  of  inheritance  or  free- 
hold cannot  be  granted  upon  condition  without  deed,  yet  a 
chattel,  real  or  personal,  may  be  so  granted  by  mere  parol.* 
[34] 

There  is  also  a  great  difference  between  the  effect  of  a 
gift  of  chattels  by  mere  word  of  mouth,  and  a  gift  of  chat- 
tels by  deed.  In  the  former  case,  after  the  gift  and  before 
something  has  been  done  or  said  by  the  donee  to  show  his 
acceptance  of  the  thing  given,  the  gift  is  revocable.*  But 
if  the  gift  be  by  deed,  it  vests  in  the  donee  upon  the  execu- 
tion of  the  deed,  and  is  irrevocable  by  the  donor  until  it  is 
actually  disclaimed  by  the  donee.  After  such  execution, 
and  before  such  disclaimer,  the  estate  is  in  the  donee  with- 
out any  actual  delivery  of  the  chattel  given.* 

A  deed  is  also  necessary  for  authorizing  an  agent  to 
execute  a  deed  for  another.^  [35]  It  is  also,  as  will  here- 
after appear,  necessary  to  a  grant  by  a  corporation. 

Lastly,  with  regard  to  the  remedy  upon  a  contract  by 
deed:  wherever  a  promise  is  made  by  deed,  the  performance 
may  be  enforced  by  an  action  of  covenant;  and  if  a  liqui- 
dated debt  be  secured  by  it,  by  an  action  of  debt.*  [36] 

8.  Reeves  t.  Capper,  5  Bing.  N.  C.  305,  5  E.  &  B.  367;  Rowe  t.  Ware» 
136.  30  Geo.  278. 

9.  2  RoUes'  Abr.  62.  %.  Harrison    ▼.    Jackson,   7  T.   R. 
1.  Siggers  ▼.  Evans,  L.  J.  (Q.  B.)      207. 

S.  See  this  volume^  Pleading. 
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LECTURE  IL  [38] 

THE  NATXTEE  OP  SIMPLE  CONTRACTS ; OP  WRITTBN  CONTRACTS ; 

THE  STATUTE  OP  PRAUIM3. 

Simple  contracts  comprise  all  of  a  degree  inferior  to 
deedSi  whether  they  be  verbal  or  written.^ 

They  are  so  far  alike  that  they  all,  whether  verbal  or 
written,  are  subject  to  those  marks  of  inferiority  to  con- 
tracts by  deed  which  were  described  in  the  last  lectnre. 
Thus  they  do  not  cerate  an  estoppel.  They  are  capable  of 
being  put  an  end  to  without  the  solemnity  of  a  deed.  They 
form  no  ground  of  action  against  the  heir  or  devisee,  even 
though  he  be  expressly  named  in  them;  and  they  require 
a  consideration  to  support  and  give  them  validity,  though, 
as  will  be  hereafter  explained,  there  is  one  case,  even  among 
simple  contracts,  in  which  the  consideration  need  not  be 
shown,  but  is  presumed  to  exist,  unless  its  existence  can 
be  disproved.  [39]  In  these  respects,  all  simple  contracts 
are  like  one  another. 

But  there  are  two  great  practical  differences  between 
verbal  and  written  contracts.  The  first  concerns  the  mode 
in  which  they  are  to  he  proved.  When  a  contract  is  reduced 
into  writing,  it  shall  be  proved  by  the  writing,  and  by  that 
only.'  If  instead  of  being  constituted  by  the  parties  the 
expositor  of  their  intentions,  a  written  instrument  is  con- 
stituted such  by  a  positive  rule  of  law,  the  same  result  must 
follow.  Thus  when  by  the  statute  of  frauds  operation  is 
given  to  a  written  instrument  exclusively,  the  object  of  the 
statute  would  be  defeated  if  parol  evidence  were  admitted 
in  lieu  of  the  required  writing,  or  in  any  way  to  alter  it. 

The  rule  itself  is,  that  no  parol,  that  is,  verbal,  evidence 
of  what  took  place  at  the  time  of  making  a  written  contract 
is  admissible  for  the  purpose  of  contradicting  or  altering 
it.*  [41]  And  as  verbal  evidence  of  what  took  place  at  the 
time  of  making  a  written  contract  cannot  be  given  to  show 
that  the  meaning  of  it  is  different  from  what  its  words  im- 

4.  See  Beckham  v.  Drake,  9  M.  &         9.  See  this  volume,  Evidenoe. 
W.  79;  Clark  on  Contracts,  58,  59.  6.  Id. 
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port,  so  neither  can  evidence  that  the  parties  have  acted 
upon  the  supposition  of  its  being  different  have  that  effect. 
[43] 

But  though  you  cannot  be  allowed  to  show  that  the  mean- 
ing of  a  written  contract  was  varied,  at  the  time  of  making 
it,  by  words  merely  spoken,  there  are  some  cases  in  which 
yon  may  show  that  it  was  subsequently  so  varied.  These 
are  cases  in  which  the  contract,  although  written,  is  of  a 
description  which  is  not  required  by  law  to  be  reduced  into 
writing  at  a\V  [44] 

But  though  this  may  be  done  where  the  contract  is  one 
which  the  law  does  not  require  to  be  in  writing,  yet  where 
a  writing  is  necessary,  it  cannot  be  allowed.^  [45] 

Another  distinction  on  this  subject  is,  that  in  a  written 
contract,  or,  indeed,  in  any  other  written  instrument^  if 
there  be  a  patent  ambiguity,  it  never  is  allowed  to  be  ex* 
plained  by  verbal  evidence,  although  a  latent  ambiguity 
is  so.""  [45] 

A  patent  ambiguity  is  one  which  appears  on  th6  face  of 
the  instrument  itself,  and  renders  it  ambiguous  and  unintel- 
ligible :  as  if  in  a  will  there  were  a  blank  left  for  the  devisee 's 
name.  [46] 

A  latent  ambiguity  is  where  the  instrument  itself  is  on 
the  face  of  it  intelligible  enough,  but  a  difficulty  arises  in 
ascertaining  the  identity  of  the  subject-matter  to  which  it 
applies,  as  if  a  devise  were  to  John  Smith  without  further 
description. 

Another  exception  occurs  where  parties  have  contracted 
with  reference  to  some  known  and  established  usage.^  [51] 
In  such  cases  the  usage  is  sometimes  allowed  to  be  en- 
grafted on  the  contract,  in  addition  to  the  express  written 

7.  6os8  ▼.  Lord  Nugent,  5  B.  &  Ad.  Dodd  v.  Burchell,  31  L.  J.  (Ex.)  364; 
58;  Dearborn  t.  Cross,  7  Cow.  50;  Clayton  ▼.  Lord  Nugent,  13  M.  &  W. 
Cummings  t.  Arnold,  3  Mete.  483.  200;  Petit  v.  Shepard,  32  N.  Y. 
See,  also,  Gincher  v.  Martin,  9  Watts,  (Anno.  Reprint)  97  and  note;  Bell 
109;   Negley  v.  Jeflfers,  28  Ohio  St.  ▼.  Woodward,  46  N.  H.  315. 

100;  Longfellow  ▼.  Moore,  102  IlL  1.  Wigglesworth  t.  Dallison, 
889.  Dougl.,   201;    1   Smith's   L.   C.    (7th 

8.  Goes  T.  Lord  Nugent,  supra.  Am.  Ed.)    ♦670  and  notes. 

9.  See    Bacon's  Maxims,    reg.  23; 
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terms.  When  they  have  so  contracted,  the  reference  in 
their  minds  to  the  nsage  is  similar  to  that  reference  which 
exists  in  all  men's  minds  (when  making  a  contract)  to  the 
general  law.  [52]  In  the  latter  case  they  intend  that  where 
their  contract  is  silent,  their  rights  shall  be  those  which  the 
general  law  annexes  to  the  stipulations  which  they  have  ex- 
pressed; and  in  the  former  they  intend  that  the  rules  which 
the  usage  of  the  place  or  trade  annexes,  shall  regulate  their 
rights  in  those  particulars  in  which  their  agreement  is 
silent.  In  both  cases  they  can  exclude  the  general  law  or 
the  usage  by  their  stipulation,  and  in  both  are  liable  to  the 
general  law  or  to  the  usage  where  their  contract  does  not 
exclude  their  operation,  by  showing  expressly  or  impliedly 
that  they  did  not  intend  to  be  bound  by  it. 

Where  terms  are  used  which  are  known  and  understood 
by  a  particular  class  of  persons  in  a  certain  special  and 
peculiar  sense,  evidence  to  that  effect  is  admissible  for  the 
purpose  of  applying  the  instrument  to  its  proper  subject- 
matter;  and  the  case  seems  to  fall  within  the  same  con- 
sideration as  if  the  parties,  in  framing  their  contracts,  had 
made  use  of  a  foreign  language,  which  the  courts  are  not 
bound  to  understand.^  [60] 

But  although  usage  may  be  admissible  to  explain  what 
is  doubtful,  it  is  never  admitted  to  contradict  what  is  plain.^ 
[64] 

If  plain  and  ordinary  terms  and  expressions,  to  which  an 
unequivocal  meaning  belongs,  which  is  intelligible  to  all, 
are  used,  that  plain  sense  and  meaning  ought  not  to  be 
altered  by  mercantile  understanding  and  usage.  [66] 

In  the  application  of  all  these  rules,  evidence  of  words 
being  used  in  a  certain  sense,  or  that  certain  incidents  are 
annexed  by  custom  in  certain  places  and  amongst  certain 
classes  of  persons,  does  not  raise  a  conclusion  of  law  that 
the  contracting  parties  used  the  terms  in  those  senses,  or 
that  the  incident  must  necessarily  be  annexed,  but  is  only 
evidence  from  which  a  jury  may  draw  the  conclusion  that 
such  was  the  meaning  of  the  parties,  or  such  the  custom  or 

S.  Robertson  ▼.  Jackson,  2  C.  B.  3.  Blanket  y.  Insurance  Ck>.,  2  C.  & 
412.  J.  244. 
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usage.*  [67]  And  although  evidence  of  usage  may  be  re- 
ceived to  explain  the  written  contract,  yet,  when  the  jury 
have  decided  on  the  meaning  of  the  term,  it  is  not  for  them 
but  for  the  court  to  put  a  construction  upon  the  entire  con- 
tract or  document.' 

If  the  contract  itself  be  nnusnal,  evidence  of  the  usage 
and  custom  of  the  trade  in  the  course  of  which  the  unusual 
contract  arose,  ought  not  to  be  received  to  explain  it.* 

An  important  practical  distinction  between  simple  con- 
tracts by  mere  words  and  simple  contracts  in  writing  is, 
that  there  are  several  matters,  which,  although  they  are 
capable  of  becoming  the  subjects  of  Simple  Contrdct,  cannot, 
nevertheless,  be  contracted  for  without  writing,  so  as  to  give 
either  party  a  right  of  action  on  such  contract.  [70] 

By  far  the  most  important  class  of  contracts  subject  to 
this  observation  are  those  falling  within  the  enactments  of 
the  statute  of  frauds.  [29  Chas.  11.,  c.  3.] 

The  first  of  the  twenty-five  sections  of  which  it  consists 
is  levelled  at  parol  conveyances  of  land,  and  contains  the 
celebrated  enactment,  that  they  shall  create  estates  at  will 
only.  [71]  The  second  section  excepts  from  this  enactment 
the  case  of  leases  not  exceeding  three  years  from  the  mak- 
ing thereof,  and  reserving  two-thirds  of  the  annual  value 
as  rent.  The  third  section  forbids  parol  assignments, 
grants,  or  surrenders;  the  fifth  is  levelled  at  unattested  de- 
vises; the  sixth  at  secret  revocations  of  devises;  the  seventh 
at  parol  declarations  of  trust;  the  nineteenth  and  twentieth 
against  nuncupative  wills  of  personalty;  and  the  twenty- 
first  against  verbal  alterations  in  written  wills.  [72] 

But  the  two  sections  which  mainly  affect  contracts  are 
the  fourth  and  seventeenth. 

The  fourth  section  enacts:  —  '*  That  no  action  shall  be 
brought  to  charge  any  executor  or  administrator  upon  any 
specUl  promise  to  answer  damages  out  of  his  own  estate; 
or  whereby  to  charge  the  defendant  upon  any  special 

4.  aayton  v.  Gregson,  5  A.  &  E.  6.  Lewis  ▼.  Marshall,  7  M.  &  C|. 
302.  729. 

5.  Hutchinson  v.  Bowker,  5  M.  & 
W.  635. 
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promise  to  answer  for  the  debt»  def  aiilt»  or  miscarriage  of 
another  person;  or  to  charge  any  person  upon  any  agree- 
ment made  upon  consideration  of  marriage;  or  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them;  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof;  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized.  *  *  ^ 

The  contracts  provided  for  by  this  section  are:  — 

First  Promises  by  an  executor  or  administrator  to  answer 
damages  out  of  his  own  estate. 

Second.  Promises  to  answer  for  the  debt,  default,  or  mis- 
carriage  of  another  person.  [73] 

Third.    Agreements  made  in  consideration  of  marriage. 

Fourth.  (Contracts  or  sales  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them. 

Fifth.  Agreements  not  to  he  performed  within  the  space 
of  a  year  after  the  maJdng  thereof.® 

The  latter  part  of  the  section  applies  equally  to  each  of 
these  five  sorts  of  contracts,  which  are  equally  prohibited 
from  being  made  the  subject-matter  of  action,  unless  the 
agreement  or  some  note  or  memorandum  of  it  shall  be  in 
writing,  signed  by  the  party  to  be  charged,  or  some  person 
thereunto  by  him  lawfully  authorized. 

It  has  been  decided  —  and  the  decision  was  equally  ap- 
plicable to  each  of  the  five  descriptions  of  contract  —  that 
in  consequence  of  the  introduction  of  the  word  **  agree- 
ment,'' the  consideration  as  well  as  the  promise  must  ap- 
pear in  writing.^    For  the  word  agreement^  comprehending 

7.  Contracts  within  the  statute  are  8.  Cbntracts    created   by   law;    in- 

not  illegal  unless  in  writing,  but  only  struments   created   under   and  deriv- 

incapable   of   enforcement.      The   de-  ing    their    obligations    from    special 

fence  is  a  personal  one  and  can  only  statutes  and  executed  contracts,  are 

be   relied   on   by   parties   or   privies;  not  within   the   statute.      Clark    on 

and  may  be  waived.     Chicago  Dock  Contracts  (3d  Ed.),  78,  79. 

Co.  ▼.  Kinzie,  49  111.  289;  Montgom-  9.  Wain  v.  Warlters,  5   East,   10; 

ery  v.  Edwards,  46  Vt.  151.  2  Smith's  L.  C.  (7th  Am.  Ed.)   •280. 
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what  is  to  be  done  on  both  sides,  comprehends  of  course  the 
consideration  for  the  promise,  as  well  as  the  promise  itself. 
This  consideration  must  appear  in  express  terms,  or  by 
necessary  implication.*  [76] 

All  the  terms  of  the  agreement,  as  well  as  the  considera- 
tion, must  be  expressed  in  the  memorandum.^  Thus  an 
agreement  for  a  lease  not  specifying  a  definite  term  does 
not  satisfy  the  requirement  of  the  statute.  [77]  So  if  the 
names  of  both  buyer  and  seller  are  not  mentioned  in  the 
agreement,  it  is  insufScient. 

There  is  another  observation  applicable  to  all  the  five 
cases  provided  for  by  this  section  of  the  statute,  namely, 
that  the  agreement  need  not  be  contained  in  a  single  writ- 
ing, but  may  be  collected  from  several'  [79]  And  it  is  not 
material  that  the  letters,  out  of  which  the  contract  may  bo 
proved,  are  written  to  third  parties,  even  to  the  writer's 
own  agent,  provided  the  contract  be  fully  recognized 
therein.  [83] 

But  though,  where  there  are  several  papers,  the  agree- 
ment may  be  collected  from  them  all,  provided  they  are 
sufficiently  connected  in  sense  among  themselves,  so  that 
a  person  looking  at  them  all  together  can  make  out  the 
connection  and  the  meaning  of  the  whole  without  the  aid 
of  any  verbal  evidence,  yet  it  is  otherwise  when  such  con- 
nection does  not  appear  on  the  face  of  the  writings  them- 
selves.* [84] 

There  is  a  third  point  common  to  all  the  five  contracts 
mentioned  in  the  fourth  section;  it  is  with  regard  to  the 
signature.  [85]  The  words  are,  ^^  signed  hy  the  party  to  he 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized. ' '  This  signature  is  most  regularly  and 
properly  placed  at  the  foot  or  end  of  the  instrument  signed; 
but  although  the  signature  be  in  the  beginning  or  middle 

1.  The  rule  in  Wain  t.  Warlters,  on  Contracts   (3d  Ed.),  108,  109  and 

though  prevailing  in  a  few  states,  has  notes. 

not   been   generally   adopted    in    this  8.  Clark  on  Contracts,  101. 

country.     See  the  eases  collected  and  3.  Id.;  Jackson  y.  Lowe,  1  Bing.  9. 

considered  in  a  note  by  the  editor  of  4.  Boy  dell  t.  Drumraond,  11  East, 

the  7th  American  Edition  of  the  au-  142;  Long  v.  Miller,  4  C.  P.  D.  456; 

thor  on  page  '79.     See,  also,  Clark  Clark  on  Contracts,  101. 
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of  the  instmment^  it  is  as  binding  as  if  at  the  foot;  although 
if  not  signed  regularly  at  the  foot,  there  is  always  a  ques- 
tion whether  the  party  meant  to  be  bound  by  it  as  it  stood, 
or  whether  it  was  left  so  unsigned  because  he  refused  to 
complete  it.  [86]  But  when  it  is  ascertained  that  he  meant 
to  be  bound  by  it  as  a  complete  contract,  the  statute  is 
satisfied,  there  being  a  note  in  writing  showing  the  terms 
of  the  contract,  and  signed  by  him.  But,  of  course,  where 
it  appears  that,  notwithstanding  the  insertion  of  the  parties' 
names  in  the  instrument,  it  was  intended  that  their  signa- 
tures should  be  affixed  in  the  proper  place,  such  an  instru- 
ment would  not  be  a  compliance  with  the  statute,  as  it  could 
not  be  considered  as  signed  by  them.'  [88] 

The  signature  may  be  either  in  print  or  in  pencil  There 
is  also  little  or  no  doubt  that  a  party  may  sign,  within  this 
statute,  by  stamping  his  signature,  instead  of  writing  it. 
It  seems,  too,  that  a  telegram  containing,  as  usual,  the 
names  of  the  sender  and  receiver,  would  be  a  sufficient 
writing  signed,  within  the  statute,  to  bind  the  sender.* 

The  signature  is  to  be  that  of  the  party  to  be  charged; 
and,  therefore,  though  both  sides  of  the  agreement  must 
appear  in  the  writing,  the  consideration  as  well  as  the 
promise,  it  is  not  necessary  that  it  should  be  signed  by  both 
the  parties;  it  is  sufficient  if  the  party  suing  on  it  is  able  to 
produce  a  writing  signed  by  the  party  whom  he  is  seeking 
to  charge.'',  [89]  And  such  a  writing  signed  is  sufficient  to 
satisfy  the  fourth  section,  though  it  be  only  a  proposal 
accepted  by  parol  by  the  party  to  whom  it  is  made.®  The 
person,  however,  who  seeks  to  enforce  the  agreement  has 
not  the  other  altogether  at  his  mercy,  but  must  either  do, 
or  be  ready  to  do,  his  own  part  of  the  agreement,  before  he 
can  seek  performance  on  the  part  of  the  person  who  has 
signed.' 

5.  Schneider  v.  Norris,  2  M.  &  W.  C.   735;    Penniman   v.  Hartshorn,   13 

286;  Clark  on  Contracts,  101.  Mass.  87.     In  New  York  the  statute 

8.  Godwin  v.  Francis,  39  L.  J.   (C.  uses  the  word  "subscribed."     See  Da- 

P.)    121;   Trevor  v.  Wood,  36  N.  Y.  vis  v.  Shields,  26  Wend.  341. 

(Ann.  Rep.)    307.     See  espcoiully  the  8.  Reuss  t.  Picksley,  2  Bing.  N.  C. 

voluminous  note  at  end  of  this  case.  735. 

7.  Laythoarp  v.  Bryant,  2  Bing.  N.  9.  Reuss  v.  Picksley,  SMpm. 
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But  although  the  written  memorandum  may  be  made  and 
signed  subsequently  to  the  making  of  the  contract,  yet  it 
must  exist  before  an  action  is  brought  upon  it.^ 

The  last  point  common  to  all  the  contracts  falling  within 
this  section  regards  the  consequence  of  non-compliance  with 
its  provisions.  The  consequence  is,  not  that  the  unwritten 
contract  shall  be  void,  but  that  no  action  shall  be  brought 
to  charge  the  contracting  party  by  reason  of  it.  [90]  And 
cases  may  occur  in  which  the  contract  may  be  made  avail- 
able without  bringing  an  action  on  it;  and  in  which,  conse- 
quently, it  may,  though  unwritten,  be  of  some  avail.  Thus 
if  money  has  been  paid  in  pursuance  of  it,  that  payment  is 
a  good  one  for  all  purposes.* 

1.  BiU  y.  Bament,  9  M.  A  W.  36,  doctrine  of  part  performance,    how- 

quaere — see  Fricker  v.  Tomlinson,  1  ever,  applies  only  to  cases  relating 

M.  k  G.  772.  to  land.     Brittain  y.  Rossiter,  48  L. 

S.  Laythoarp    v.    Bryant,    supra;  J.   (Q.  B.)   362;  11  Q.  B.  123.     See 

Griffith  ▼.  Young,  12  East,  213;  Phil-  Equity, 
brook  y.  Belknap,  6  Vt.  333.     The 
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LECTURE  III.  [92] 

THE  FOURTH  SECTION  OP  THE  STATUTE  OF  FRAUDS. PROMISES  BY 

EXECUTORS     AND     ADMINISTRATORS. GUARANTIES. MARRIAGE 

CONTRACTS. CONTRACTS     FOR    THE     SALE     OF     LAND. ^AGREE- 
MENTS NOT  TO  BE  PERFORMED  IN  A  TEAR. 

The  first  species  of  contracts  to  which  the  fourth  section 
of  the  act  applies  is,  any  special  promise  by  an  executor  or 
administrator  to  answer  damages  out  of  his  own  estate. 

The  principal  case  on  this  subject  is  Bann  v.  Hughes.' 
[93]  The  point  decided  in  that  case  is,  that  the  statute  of 
frauds  in  no  manner  affected  the  validity  of  such  promises, 
or  rendered  them  enforceable  in  any  case  in  which  at  com- 
mon law  they  would  not  have  been  so;  but  merely  required 
that  they  should  be  reduced  into  writing,  leaving  the 
written  contract  to  be  construed  in  the  same  manner  as  a 
parol  contract  would  have  been,  had  there  been  no  writing. 

The  next  species  of  promise  mentioned  in  the  fourth  sec- 
tion is,  any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person.  [95] 

This  includes  all  those  promises  which  we  ordinarily 
denominate  guaranties.  [96]  In  the  first  place,  the  sort  of 
promise  which  the  statute  means,  and  which  must  be  re- 
duced into  writing,  is  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,  for  which  that 
other  person  himself  continues  liable.^  Thus  if  A  go  to  a 
shop  and  say,  **  Let  B  have  what  goods  he  pleases  to  order, 
and  if  he  do  not  pay  you  /  will,'*  that  is  a  promise  to  answer 
for  a  debt  of  B  for  which  B  is  himself  also  liable:  and  if 
it  be  sought  to  enforce  it,  it  must  be  shown  to  have  been 
reduced  into  writing:  but  if  A  had  said,  **  Let  B  have  goods 

8.  7  T.  R.  350,  n.;  7  Bro.  ParL  C.  It  is  said  that  hj  the  weight  of 

550.     See,  generally,  Clark  on  Con-  authority  a  promise  to  indemnify  is 

tracts  (3d  Ed.),  81.  not  within  the  statute.  Clark  on  Con- 

4.  See  the  leading  case  of  Birkmyr  tracts,  88  and  cases  cited.    See,  gen- 

▼.  Darnell,  Salk.,  27 ;  1  Smith's  Lead,  erally,  on  the  subject  of  guaranty  and 

Cases,  *371  and  notes;  Clark  on  Con-  suretyship,  Pingrey  on  Suretyship  & 


cited. 


Guaranty,  8d  Ed.,  1913. 
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on  my  account, '*  or  **  Let  B  have  goods  and  charge  me  with 
them/*  in  these  cases  no  writing  would  be  required,  because 
B  never  would  be  liable  at  all,  the  goods  being  supplied  on 
A*s  credit  and  responsibility,  though  handed  by  his  direc- 
tions to  B. 

The  default  or  miscarriage  of  another  person  to  which 
the  statute  applies  need  not  be  a  default  or  miscarriage  in 
pajntnent  of  a  debt  or  in  performing  a  contract.  [103]  Any 
duty  imposed  by  the  law,  although  not  the  performance  of 
a  contract,  against  the  breach  of  which  it  was  the  intention 
of  the  parties  to  secure  and  be  secured,  must  be  proved  by 
writing.  Thus  where  one  had  improperly  ridden  another's 
horse,  and  thereby  caused  its  death,  a  promise  by  a  third 
person  to  pay  a  sum  of  money  in  consideration  that  the 
owner  of  the  horse  would  not  sue  the  wrong-doer  was  ad- 
judged to  be  unavailable,  because  in  parol  only.' 

In  Eastwood  v.  Kenyon*  the  Court  of  Queen's  Bench  held 
that  the  promise,  which  is  to  be  reduced  into  writing,  is  a 
promise  made  to  the  person  to  whom  the  original  debtor  is 
liable;  but  that  a  promise  made  to  the  debtor  himself,  or 
even  to  a  third  person,  to  answer  to  the  creditor,  would  not 
require  to  be  reduced  into  writing.^  [104]  In  that  case,  the 
plaintiff  was  liable  to  a  Mr.  Blackbume  on  a  promissory 
note,  and  the  defendant  promised  the  plaintiff  to  discharge 
the  note  to  Blackbume.  The  court  held  that  this  was  not 
a  promise  to  answer  for  the  debt  of  another  within  the 
meaning  of  the  fourth  section  of  the  statute  of  frauds. 

After  the  fourth  section  of  the  statute  of  frauds  had 
rendered  verbal  guaranties  unavailable,  actions  upon  the 
case  for  false  representations,  under  circumstances  in 
which,  before  the  act,  the  transaction  would  have  been 
looked  on  as  one  of  guaranty,  were  often  brought.  [106] 
For  instance,  if  A  went  to  a  tradesman  to  persuade  him  to 
supply  goods  to  B,  by  assuring  him  that  he  should  be  paid 

6.  Kirkham  ▼.  Martyr,  8  B.  ft  A.  "A  promise  to  a  debtor  to  pay  his 

613.  debt  to  a  third  person  is  not  within 

6.  11  A.  ft  E.  438.  the  statute."    See  7th  Ed.  of  Smith 

7.  Hargreaves  ▼.  Parsons,  13  M.  ft  on  Contracts,  *114,  note  and  cases 
W.  561;  Johnson  v.  Gilbert,  4  HUlt  cited;  Barker  v.  Bradley,  42  N.  Y. 
178.  (Anno.  Reprint)  316  and  note. 
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for  them,  the  tradesman,  in  case  of  B's  default,  could  not 
bring  an  action  of  assumpsit  as  upon  a  guaranty,  because 
there  was  no  written  memorandum  of  what  passed;  but  he 
brought  an  action  on  the  case,  in  which  he  accused  A  of 
having  knowingly  deceived  him  as  to  B's  ability  to  pay; 
and  if  the  jury  thought  this  case  made  out,  he  succeeded  in 
his  action,  and  received  pretty  nearly  the  same  sum  as  he 
would  have  done  if  there  had  been  a  guaranty .* 

However,  as  thi»  was  in^onsiBtent  with  the  object  of  the  statute  of 
frauds,  the  legislature  put  an  end  to  it  by  enacting,  in  stat  9  Qeo.  IV.  c. 
14,  s.  6,  c(»nmonl7  called  Lord  Tenterdeii's  Act  (which,  however,  is  not 
confined  to  cases  within  the  statute  of  frauds)  ,*  "  that  no  action  shall  be 
brought  whereby  to  charge  any  pers<m  upon  or  by  reason  of  any  rep- 
resentation or  assurance  made  or  given  concerning  or  relating  to  the 
charact^,  conduct,  credit,  aibility,  trade,  or  dealings  of  any  other  per- 
son, to  the  intent  or  purpose  that  such  other  person  may  obtain  credit, 
money,  or  goods  upon,  unless  such  representation  or  assurance  be  made 
in  writing,  signed  by  the  party  to  be  charged  therewith."  [107] 

The  third  of  the  species  of  contracts  enumerated  by  the 
fourth  section,  and  required  by  it  to  be  evidenced  in  writing 
is,  any  agreement  made  in  consideration  of  marriage.  [109] 

An  agreement  between  two  persons  to  marry  is  not  an 
agreement  in  consideration  of  marriage,  within  the  mean- 
ing of  this  enactment^  but  these  terms  are  confined  to 
promises  to  do  something  in  consideration  of  marriage, 
other  than  the  performance  of  the  contract  of  marriage 
itself.*  [110] 

Thus  a  promise  made  by  the  intended  husband  to  the  in- 
tended wife  before  marriage,  to  settle  her  personal  property 
on  her,  will  not  be  carried  into  effect  by  the  Court  of  Chan- 
cery, unless  evidenced  by  writing.* 

8.  Pasl^  V.  Freeman,  3  Term,  51;  1.  Clark  on  Contracts  (3d  Ed.)*  89^ 
2  Smith's  L.  C.  (7th  Am.  Ed.)  *157  90  and  notes;  Cook  t.  Baker,  1 
and  notes.  Strange,  34;  Harrison  ▼.  Cage,  1  Ld. 

9.  Devanx  ▼.  Steinkeller,  6  Bing.  Ray.  386;  Clark  ▼.  Pendleton,  20 
N.  C.  88,  per  llndal,  C.  J.  Similar  Onn.  508;  Blackburn  v.  Mann,  85 
statutes  have  been  enacted  in  many  HI.  222. 

of  the  United  States.     See  Reed  on         8.  Countess  of  Montacule  ▼.  Max- 
Statute  of  Frauds,  Appendix;  Smith     well,  1  Strange,  236. 
on  Contracts  (7th  Ed.),  117,  note. 
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The  fourth  class  of  promises,  enumerated  by  the  fourth 
section,  is,  any  contract,  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them.  [Ill] 

These  words  are  exceedingly  large,  comprehening  not 
merely  an  interest  in  land  itself,  but  any  interest  concerning 
it.  And  the  main  questions  which  have  arisen  have  accord- 
ingly been.  Whether  particular  contracts,  falling  very  near 
the  line,  do  or  do  not  concern  land,  so  as  to  fall  within  these 
terms.  [112] 

With  respect  to  emblements,  or  fructus  ind/ustriales  (i.  e., 
the  com  and  other  growth  of  the  earth,  which  are  produced, 
not  spontaneously,  but  by  labor  and  industry),  a  contract 
for  the  sale  of  them  while  growing,  whether  IJiey  are  in  a 
state  of  maturity,  or  whether  they  have  stiU  to  derive  nutri- 
ment from  the  land  in  order  to  bring  them  to  that  state,  is 
not  a  contract  for  the  sale  of  any  interest  in  land,  but  merely 
for  the  sale  of  goods.^  [114]  And  it  will  make  no  difference 
whether  they  are  to  be  reaped  or  dug  up  by  the  buyer  or 
by  the  seller.  The  true  question  is,  whether,  in  order  to 
effectuate  the  intention  of  the  parties,  it  be  necessary  to 
give  the  buyer  an  interest  in  the  land,  or  whether  an  ease- 
ment of  the  right  to  enter  the  land  for  the  purpose  of  har- 
vesting and  carrying  them  away,  is  all  that  was  intended 
to  be  granted  to  the  buyer. 

But  the  purchaser  of  a  crop  of  mowing  grass,  unripe, 
which,  as  being  the  natural  produce  of  the  land,  is  said  to 
be  not  distinguishable  from  the  land  itself  in  legal  con- 
templation until  actual  severance,  and  which  the  purchaser 
is  to  cut,  takes  an  exclusive  interest  in  the  land  before 
severance;  and  therefore  the  sale  is  a  sale  of  an  interest  in 
land  within  the  statute.*  [115]  So  it  has  been  held  that 
the  sale  of  growing  xmderwood  to  be  cut  by  the  purchaser 
confers  an  interest  in  land  within  the  statute.  The  same 
has  been  held  as  to  an  agreement  for  the  sale  of  growing 
fruit.*    But  where  the  owner  of  trees  growing  on  his  land 

3.  Sainbury  ▼.  ^athewB,  4  M.  &  W.  4.  Carrington  ▼.  Roots,  2  M.  ft  W. 

»  343;  Newcomb  ▼.  Rayner,  2  Jobn.  430,  248;  Clark  on  Contracts,  94.  See  note 

^  note;   Penhallow  ▼.  Dwigbt,  7  Mass.  3,  supra. 

84;  Clark  on  Contracts  (3d  Ed.),  91,  5.  Rodwell  y.  Phillips,  9  M.  &  W. 

94.  501. 
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(but  after  two  had  been  cut  down)  agrees  with  another 
while  the  rest  are  standing  to  sell  him  the  timber,  to  be  cnt 
by  the  vendor,  at  so  much  per  foot,  this  is  a  contract  merely 
for  the  sale  of  goods.  The  timber  was  to  be  made  a  chattel 
for  the  seller.  And,  per  Littledale,  J.,  even  if  the  contract 
were  for  the  sale  of  the  trees,  with  a  specific  liberty  to  the 
vendee  to  enter  the  land  to  cut  them,  this  would  not  give 
him  an  interest  in  the  land  within  the  meaning  of  the 
statute.* 

Upon  very  similar  reasoning,  when  a  tenant  having  a 
right  to  remove  fixtures,  left  them  in  the  house  upon  a  parol 
agreement  with  the  landlord  that  he  should  take  them  at 
a  valuation,  the  court  were  quite  satisfied  that  this  was  not 
a  sale  of  any  interest  in  land.^  [116] 

But  an  agreement  to  occupy  lodgings  at  a  yearly  rent^ 
the  occupation  to  commence  at  a  future  day,  is  an  agree- 
ment for  an  interest  in  land  within  the  fourth  section.  [117] 

Where  one  entered  into  an  agreement  with  another  to 
relinquish,  and  give  possession  to  him  of  a  furnished  house 
for  the  residue  of  a  term  which  the  former  had  therein,  in 
consideration  of  a  sum  of  money  to  be  paid  by  the  latter 
for  certain  repairs  to  be  done  to  the  house,  it  was  considered 
that  the  contract  was  not  merely  that  one  side  should  repair 
and  relinquish  possession,  and  the  other  pay  the  money  for 
the  repairs,  but  that  the  relinquishment  being  for  the  re- 
mainder of  a  term,  an  assignment  was  contemplated,  which 
was  clearly  an  interest  in  land.  [118]  The  law  is  the  same 
whether  the  interest  agreed  to  be  assigned  or  parted  with 
be  legal  or  equitable.  And  the  same  rule  that  the  contract 
cannot  be  enforced  unless  in  writing  applies,  although  the 
consideration  for  the  defendant's  part  of  the  contract  has 
been  performed,  and  nothing  remains  to  be  done  but  the 
pasrment  of  the  money.^ 

•.  MarghaU  v.  Green,  1  0.  P.  D.  35;  Cat.  *228  and  notes;  Clark  on  Con- 

Byasaee  v.  Reese,  4  Mel.  (Ky.)  372.  tracts,  93. 

7.  Lee  v.  GaskeU,  1  Q.  B.  D.  700.  8.  Contra  in  the  United  SUtes.  See 

See    the    leading    ease   of    Slwes    v.  3  Pars,  on  Contracts,  *35.    See,  gen- 

Jtfawe,  3  East,  38;  %  Smith's  Lead,  erally,  aark  on  Contracts  (3d  Ed.)» 

01  et  teg. 
9 
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In  all  these  cases,  however,  the  contract,  even  if  by  mere 
words,  is  not  void,  but  merely  incapable  of  being  enforced 
by  action*  [119]  And  therefore  it  has  been  held,  that,  if  it 
actually  has  been  executed,  for  instance,  in  the  case  of  a 
sale  of  growing  crops,  by  the  vendee's  reaping  them  and 
taking  them  away,  an  action  will  lie  to  recover  the  price 
as  for  goods  sold  and  delivered. 

A  curious  point  has  been  decided  upon  this  section  with 
reference  to  a  parol  demise  of  land.  Such  a  demise,  if  for 
not  more  than  three  years,  is  good  within  the  statute  of 
frauds,  the  first  section  of  which  enacts,  that  ^^  all  leases, 
estates,  interests  of  freehold,  or  terms  of  years,  or  any  un- 
certain interest  of,  in,  to,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by  livery 
and  seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorized  hy  writing,  shall  have 
the  force  and  effect  of  leases  or  estates  at  will  only/'  [120] 
The  second  section  excepts  **  all  leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof,  whereupon 
the  rent  reserved  to  the  landlord  during  such  term  shall 
amount  unto  two  third  parts  at  the  least  of  the  full  im- 
proved  value  of  the  thing  demised/'  But  an  agreement  for 
such  a  lease  falls,  not  within  the  first,  but  within  the  fourth 
section;  for  it  is  an  agreement  for  an  interest  in  lands;  and, 
therefore,  though  a  lease  for  a  year  would  be  perfectly  good 
though  made  verbally,  an  agreement  (so  made)  for  such 
a  lease  cannot  be  enforced.' 

The  last  case  provided  for  is  that  of  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof.  [122]  The  agreements  meant  by  this 
section  are  not  agreements  which  may  or  may  not  happen 
to  be  performed  within  a  year,  but  agreements  which,  on 
the  face  of  them,  contemplate  a  longer  delay  than  a  year 
before  their  accomplishment.^ 

Thus  if  a  servant  be  hired  for  a  year,  and  the  service  is 

9.  Edge  V.  Strafford,  1  C.  &  I.  391.     Lead  Cas.    (7th  Am.  Ed.)    *432  and 

1.  See  the  leading  case  of  Peter  v.     notes.     See,  generally,  Clark  on  Con- 

Compton,    Skinner,    353;    1    Smith's      tracts   (3d  Ed.),  95  and  eases  cited. 
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to  begin  at  a  future  time,  the  agreement  ought  to  be  in 
writing,  since  it  will  not  be  performed  within  a  year.  [123] 

Where  it  appears  not  to  have  been  the  intent  of  the 
parties  that  the  agreement  should  extend  beyond  a  year, 
although  it  might  extend  far  beyond  that  time,  it  need  not 
be  in  writing;  but  where  it  appears  to  be  the  intent  of  the 
parties  that  the  agreement  shall  not  be  performed  within 
one  year  from  the  making,  it  must  be  in  writing,  although 
determinable  upon  a  contingency,  within  a  year.^  [124] 

Where,  however,  all  that  is  to  be  done  by  one  party,  as 
the  consideration  for  what  is  to  be  done  by  the  other,  actu- 
ally is  done  within  the  year,  the  statute  does  not  prevent 
that  party  suing  the  other  for  the  non-performance  of  his 
part  of  the  contract.  [125]  Where  the  one  has  had  the  full 
benefit  of  the  contract,  the  law  will  not  permit  the  other  to 
withhold  the  consideration,* 

S.  Birch  ▼.  Earl  of  Liverpool,  9  B.  page  138  of  7th  Ed.  of  Smith  on  Con-v 

k  C.  392.  tracts,  where  the  cases  are  collected; 

8.  Donellan  v.  Reed,   3   B.  &  Ad.  Clark   on   Contracts,   99,    100.     See^ 

899;   Cherry  v.  Homing,  4  Ex.  631.  also,  generally,  Browne  on  the  Slatute 

In  the  United  States  the  cases  on  this  of  Frauds,  %  272. 
point    are    conflicting.     See  note  on 
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LECTURE  IV.  [128] 

«ALE  OF  GOODS,  ETC.,  UNDEB  THE  SEVENTEENTH  SECTION  OF  THM 

STATUTE  OF  FRAUDS. CONSIDERATION  OF  CONTRACTS  BY  DEED 

AND  OF  SIMPLE  CONTRACTS. 

The  seventeenth  section  of  the  statute  of  frauds  is  as 
follows:  — 

**  No  contract  for  the  sale  of  any  goods,  wares,  or  mer- 
chandises, for  the  price  of  ten  pounds^  or  upwards,  shall  he 
good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same;  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  pasrment;  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain 
be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized"' 
[129] 

As  to  the  subject-matter  of  this  section  there  is  little 
difficulty  in  applying  it.  Growing  crops,  roots,  etc.,  in  the 
ground,  are  regarded  as  goods  within  the  meaning  of  this 
section.  Shares  in  railway  and  other  joint-stock  companies 
are  not  an  interest  in  land  within  the  fourth  section  of  the 
statute  of  frauds;  nor  are  they  goods,  wares,  or  merchan- 
dises, within  the  seventeenth.* 

The  first  great  difference  between  this  section  and  the 
fourth  section  of  the  same  act  is,  that  the  fourth  section 
renders  a  writing  necessary  in  all  cases  which  fall  within 
its  terms;  whereas  the  seventeenth  mentions  three  circum- 
stances, any  one  of  which  it  directs  shall  be  as  effectual  as 
a  writing,  namely,  acceptance  of  any  part  of  the  goods,  pay- 
ment of  part  of  tJie  price,  and  lastly,  the  giving  something 
by  way  of  earnest  to  bind  the  bargain,  or  in  part  payment; 
any  one  of  which  three  things  will  as  effectually  perfect  the 
sale  as  a  writing  wouldJ    Where  none  of  these  has  taken 

4.  Usually  $50  in  this  country.  €.  Otherwise  ijn  the  United  States. 
Browne  on  Sales,  38.  Browne  on  Sales,  45  and  cases  cited. 

5.  This  section  has  been  re-enacted  7.  Lee  ▼.  Gaskell,  1  Q.  B.  D.  700. 
in  most  but  not  in  all  of  the  United  See  Browne  on  Sales  49,  52. 
States.    Browne  on  Sales,  38  et  teg. 
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place,  a  writingi  however,  becomes  necessary;  and  if  there 
be  none,  the  bargain  is  void,  and  there  is  no  sale.  [130] 

This  propoBition,  however,  it  seems,  should  be  taken  with  some  qnali* 
flcatiOH  since  the  case  of  Bailey  v.  Sweeting,  9  C.  B.  n.  s.  843;  80  L.  J. 
(C.  P.)  150,  154;  after  which  it  seems  hardly  safe  to  say  that  a  parol 
sale,  unaided  by  any  of  the  three  formalities  mentioned  in  the  seventeenth 
section  as  equivalent  to  writing,  is  totally  and  entirely  void.  In  that 
oaae,  a  letter  from  the  purchaser  to  the  seller  of  goods,  written  (^fter  the 
contract  was  made  and  the  goods  had  been  sent,  was  held  a  sufficient 
memorandum  to  satisfy  the  seventeenth  section.* 

A  doubt  was  entertained  at  one  period  whether  the  seven- 
teenth section  included  the  case  of  a  contract  for  something 
not  in  existence  in  a  chattel  state  at  the  time  of  making  the 
bargain,  but  which  was  to  become  a  chattel  before  the  time 
agreed  upon  for  its  delivery.®  [131] 

Where  a  writing  is  relied  on  to  satisfy  the  provisions  of 
the  seventeenth  section,  the  rules  which  govern  the  case 
are  very  analogous  to  those  which  have  already  been  stated 
with  regard  to  the  fourth.^  [132]  The  signature  must  be 
by  the  party  to  be  charged,  or  his  agent.  And  one  party 
cannot  be  the  other's  agent  for  this  purpose.  Nor  where 
the  agent  of  the  party  complaining  of  a  breach  of  the  con- 
tract has  signed  with  his  own  name  a  memorandum  of  the 
bargain,  at  the  request  of  the  party  to  be  charged,  is  he  to 
be  considered  as  the  agent  of  the  latter  in  the  absence  of 
other  circumstances  showing  authority  to  the  signer  to  act 

8.  The  better  opinion  seems  to  be  tide  or  a  quantity  of  goods,  it  is  not 
that  the  contract  is  not  void  but  within  the  statute."  In  other  words, 
merely  not  enforcible  by  action.  *'  when  a  person  stipulates  for  the  fu- 
Clark  on  Contracts  (3d  Ed.),  132  and  ture  sale  of  articles  which  he  is  ba- 
notes.  bitually   making,   and   which   at  the 

9.  The  distinction,  however,  which  time  are  not  made  or  finished,  it  is 
once  existed  between  executed  and  ex-  essentially  a  contract  of  sale,  and  not 
ecntory  contracts  has  been  exploded;  a  contract  for  labor;  otherwise,  when 
and  at  present  the  law  is  believed  to  the  article  is  made  pursuant  to  an 
be  that  "  if  it  [the  contract]  is  a  con-  agreement."  Clark  on  Contracts  (3d 
tract  to  sell  and  deliver  goods,  wheth-  Ed.),  124  and  notes. 

er  they  are  then  completed  or  not,  it         1.  Clark   on   Contracts    (3d   Ed.)» 
is  within  the  statute.    But  if  it  is  a     131 ;  Browne  on  Sales,  55. 
contract  to  make  and  deliver  an  ar- 
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as  the  agent  of  the  party  to  be  charged.  But  under  neither 
the  fourth  nor  the  seventeenth  section  is  there  any  necessity 
for  the  agent's  being  appointed  by  writing. 

Under  the  seventeenth  section,  too,  as  well  as  under  the 
fourth,  several  documents  may  be  read  together  as  making 
up  the  contract,  provided  they  be  sufficiently  connected  in 
sense  among  themselves  without  the  aid  of  parol  evidence.^ 
[133]  And  in  such  cases,  as  different  phrases  are  commonly 
used  in  the  different  documents,  it  is  peculiarly  important 
to  ascertain  that  both  parties  mean  the  same  thing;  as 
where  there  was  a  treaty  for  the  sale  of  a  horse,  and  one 
wrote  that  he  would  buy  him  if  warranted  sound  and  quiet 
in  harness,  and  the  other  wrote  that  he  would  warrant  him 
sound  and  quiet  in  douhle-hBxnesQj  it  was  considered  by  the 
court  that  the  parties  never  had  contracted  in  writing  ad 
idem,  and,  consequently,  that  the  statute  had  not  been  com- 
plied with.' 

Although  it  appears  that  there  are  several  memoranda 
of  the  contract,  it  will  not  be  presumed  that  they  differ; 
but,  on  the  contrary,  if  any  one  of  them  contain  enough 
to  show  the  contract,  it  is  a  sufficient  memorandum  within 
the  statute.*  [134] 

The  names  of  both  parties  must  appear  in  the  memo- 
randum, though  the  signature  of  the  party  to  be  bound 
alone  is  requisite.^^  [135] 

And  the  price  ought  to  be  stated  if  one  was  agreed  on, 
for  that  is  part  of  the  bargain.  If  no  price  be  named,  the 
parties  must  be  understood  to  have  agreed  for  what  the 
thing  is  reasonably  worth.*  [136] 

A  contract  for  the  sale  of  goods  of  the  value  of  £10  is 
ivithin  the  seventeenth  section,  although  it  includes  other 
matters  for  which  a  writing  is  not  necessary.  And  if  the 
memorandum  contains  all  that  was  to  be  done  by  the  party 
sought  to  be  charged,  it  has  been  held  sufficient  to  satisfy 

2.  Smith  V.  Surman,  9  B.  &  C.  561.  5.  Champion   v.   Plummer,   1   B.  ft 

8.  Jordan  v.   Norton,   4   M.  A  W.  P.  262.     See  Browne  on  Sales,  59. 

155.  6.  Elmore  v.  Kingscote,  5  B.  &  C. 

4.  Parton   v.   Crofto,  33   L.  J.    (C.  583. 

P.)   189. 
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the  seventeenth  section,  though  not  to  make  a  valid  agree- 
ment in  cases  within  the  fourth  section.  In  construing 
these  memoranda,  however,  the  surrounding  circumstances 
may  be  considered,  which  often  make  that  quite  plain  which 
would  be  obscure  without  them.^ 

A  memorandum  is  sufficient  which  contains  all  the  terms 
of  the  bargain,  and  acknowledges  it  to  have  been  made, 
but  at  the  same  time  repudiates  the  contract.^  [137] 

But  although  the  statute  invalidates  all  contracts  for  the 
sale  of  goods  unless  in  writing,  or  unless  the  buyer  accept 
the  goods,  or  give  earnest,  or  pay  in  whole  or  part,  and 
therefore  virtually  and  in  effect  forbids  their  being  in  any 
way  varied  or  altered  by  parol,*  yet  it  does  not  forbid  their 
being  rescinded  by  parol;  and  there  is  no  doubt  that  they 
may  be  so  rescinded.^  [138] 

Points  which  apply  to  all  simple  contracts  alike.  [141] 

The  parties  to  the  contract  must  mutually  assent  to  the 
same  thing.  Wherever  there  is  not  an  assent,  express  or 
implied,  to  the  terms  of  the  proposed  contract  by  both 
parties,  there  is  no  mutuality,  and  no  contract.  [142] 

The  assent  to  a  contract  must  be  to  the  precise  terms 
offered.  [143]  Where  one  party  proposes  a  certain  bargain, 
and  the  other  agrees  subject  to  some  modification  or  con- 
dition, there  is  no  mutuality  of  contract  until  there  has  been 
an  assent  to  it  so  modified;  otherwise  it  would  not  be  obli- 
gatory on  both  parties,  and  would  therefore  be  void.* 

Where  an  offer  is  accepted  in  the  terms  in  which  it  was 
made,  the  contract  is  binding  on  both  parties.  [145]  At 
any  time  before  it  is  accepted  the  offer  may  be  rescinded, 
but  not  afterwards. 

Where  the  offer  of  a  contract  is  made  by  letter,  the  offerer 

7.  New€U  V.  Radford,  L.  R.  3  C.  P.  310;  Noble  v.  Ward,  35  L.  J.  (Ex.) 
63.  81;   36  L.  J.    (Ex.)    91,  in  Ex.  Ch.; 

8.  Bailey  v.  Sweeting,  9  C.  B.  (N.  8.  c.  L.  R.  1  Ex.  117;  ibid.  2  Ex.  135. 
S.)  843.  1.  Ibid.;  see  Goss  v.  Lord  Nugent, 

9.  Harvey  v.  Grabbam,  5  A.  &  E.  5  B.  &  Ad.  (27  E.  C.  L.  R.)  58. 

,  (31   E.   C.   L.   R.)    61;    Marshall  v.  2.  Clark    on    Contracts    (3d   Ed.), 

•'  Lynn,  6  M.  A  W.  109;  Stead  v.  Daw-  3;  Hutchinson  v.  Bowker,  6  M.  &  W. 

ber,  10  A.  &  E.  (37  E.  C.  L.  R.)  57;  535. 

Moore  ▼.   Campbell,  23  L.  J.    (Ex.) 
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must  be  considered  as  making  during  every  instant  of  the 
time  his  letter  is  traveling  the  same  identical  offer  to  the 
receiver.  [148]  In  like  maimer,  the  receiver's  acceptance 
of  the  contract  is  complete  when  in  dne  time  he  sends  his 
answer.  This  due  time  is  ascertained  by  the  usage  of  trade, 
by  the  actual  stipulation  of  the  parties,  or  by  what  is  a 
reasonable  time  under  the  circumstances.  [149]  When  the 
post  is  either  directly  or  impliedly  appointed  by  the  party 
making  the  offer  to  be  the  channel  of  communication,  the 
contract  is  complete  when  the  letter  accepting  the  offer  is 
posted,^  at  all  events  if  the  letter  of  acceptance  reaches  its 
destination,  though  after  a  delay  caused  by  circumstances 
over  which  the  sender  has  no  control. 

Until  acceptance,  the  offerer  may  revoke  his  offer;  but  a 
letter  countermanding  the  offer  after  the  letter  of  accept- 
ance has  been  posted  will  be  too  late. 

If  the  letter  accepting  the  contract  is  pnt  into  the  post- 
office,  bnt  by  the  negligence  of  the  post-office  anthorities 
is  lost,  would  the  contract  then  be  complete?  [150]  The 
better  opinion  seems  now  to  be  that  it  would.*  The  accept- 
ance of  the  offer,  however,  in  order  to  be  binding,  must  not 
be  qualified  by  some  stipulation  not  contained  in  the  offer. 

One  of  the  main  distinctions  between  a  contract  by  deed 
and  a  simple  contract  is,  that  the  latter  requires  a  consider- 
ation to  support  it,  the  former  not.  When  it  is  said  that  a 
contract  by  deed  does  not  require  a  consideration  to  sup- 
port it,  it  is  meant  that  it  does  not  require  a  consideration 
for  the  purpose  of  binding  the  party  who  executes  it,  and 
rendering  him  liable.  It  is  not  to  be  understood  that  a  con- 
sideration may  not  come  to  be  a  most  important  ingredient 
in  a  contract  by  deed,  as  between  parties  claiming  a  benefit 
under  that  deed  and  other  parties  having  conflicting  claims 
upon  the  person  executing  it.  For  instance,  the  statute  of 
13  Eliz.,  c.  5,  renders  a  great  variety  of  deeds  (if  made  with- 

8.  Clark  on  Contracts  (3d  Ed.),  31.      tracts  (3d  Ed.) >  31  et  aeq.  and  notes; 
4.  Household      Insurance     Co.     v.     Vassar  v.  Camp,  11  K.  Y.  (Anno.  Re- 
Grant,  4  Ex.  Div.  216;  Clark  on  Con-      print)  441  and  note. 
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out  a  valuable  consideration)  void  as  against  creditors.^ 
[151] 

With  regard  to  the  question,  What  does  the  law  of  Eng- 
land recognue  as  a  consideration  capable  of  supporting  a 
simple  contract?  [155]  the  best  and  most  practical  answer 
is.  Any  benefit  to  the  person  making  the  promise,  or  any 
loss,  trouble,  or  inconvenience  to,  or  charge  upon,  the  par- 
son to  whom  it  is  made.^ 

This  consideration  must  proceed  from  the  party  to  whom 
the  promise  is  made.  [160]  If  it  proceed  from  some  third 
person,  not  in  any  way  moved  or  affected  thereto  by  the 
promisee,  the  latter  is  a  stranger  to  the  consideration,  and 
a  promise  made  to  him  is  nudum  pactum. 

Provided  there  be  some  benefit  to  the  contractor,  or  some 
loss,  trouble,  inconvenience,  or  charge  imposed  upon  the 
contractee,  so  as  to  constitute  a  consideration,  the  courts 
are  not  willing  to  enter  into  the  question  whether  that  con- 
sideration be  adequate  in  value  to  the  thing  which  is 
promised  in  exchange  for  it.^  [162]  Very  gross  inadequacy, 
indeed,  would  be  an  index  of  fraud,  and  might  afford  evi- 
dence of  the  existence  of  fraud;  and  fraud  is  a  ground  on 
which  the  performance  of  any  contract  may  be  resisted. 
But  in  the  absence  of  fraud,  mere  inadequacy  of  considera- 
tion is  no  ground  for  avoiding  a  contract.^  [163] 

5.  See  Twyne'8  Case,  3  Coke,  80;  paid  down,  and  £4  178.  6d.  to  be  paid 
1  Smith's  Lead.  Cases,  *33  and  notes,  on  the  performance  of  the  agreement, 

6.  See  Clark  on  Contracts,  133;  promised  to  give  the  plaintiff  two 
Holmes,  Com.  Law,  sec.  vii;  Lang-  grains  of  rye  corn  on  Monday,  the 
ilell.  Summary  of  Law  of  Contracts,  29th  of  March,  four  on  the  next  Mon- 
§S  62,  63.  day,  eight  on  the  next,  sixteen  on  the 

7.  Clark  on  Contracts  (3d  Ed.),  next,  thirty-two  on  the  next,  sixty- 
140.  four  on  the  next,  one  hundred  and 

8.  Id.  twenty-eight  on  the  next,  and  so  on 
"  There  is  an  old  case  upon  this      for  a  year,  doubling  on  every  succes- 

subject,  involving  so  singular  a  state  sive  Monday  the  quantity   delivered 

of  facts  that  I  cannot  forbear  men-  on  the  last  Monday, 

tioning  it.     It  is  called  Thomborow  The  defendant  demurred  to  the  dec- 

V.  Whiteacre,  and  is  reported  2  Ld.  laration;    and    upon    calculation,    it 

Kaym.    1164.     It  was   an   action   in  was  found  that,  supposing  the  con- 

which  the  plaintiff  declared  that  the  tract  to   have  been    performed,    the 

defendant,  in  consideration  of  28,  6d,  whole  quantity  of  rye  to  be  delivered 
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The  consideration  must,  nevertheless,  be  of  some  valne 
in  contemplation  of  the  law;  for  instance,  if  a  man  make 
an  estate  at  will  in  favor  of  another,  this  is  an  insufficient 
consideration,  for  he  may  immediately  determine  his  will.^ 
[165] 

There  is  one  class  of  cases  which  form  a  species  of  ex- 
ception to  the  rule  that  a  simple  contract  requires  a  con- 
sideration to  support  it,  [166]  viz.,  the  case  of  a  negotiable 
security,  as  a  bill  of  exchange  or  promissory  note.  These, 
not  being  imder  seal,  are  simple  contracts;  but  they  are 
always  presumed  to  have  been  given  for  a  good  and  suffi- 
cient consideration,  until  the  contrary  is  shown.  [167]  And 
even  if  the  contrary  he  shown,  still,  if  the  holder  for  the 
time  being  have  given  value  for  the  instrument,  his  right 
to  sue  on  it  cannot  be  taken  away  by  showing  that  the  per- 
son to  whom  it  was  originally  given  could  not  have  sued, 
unless,  indeed,  it  be  further  shown  that  he  (the  holder)  had 
notice  of  the  circumstances,  or  that  he  took  the  security 
when  overdue,  which  is  a  sort  of  constructive  notice,  and 


would  be  524,288,000  quarters;  so 
that,  as  Salkeld  the  reporter,  who 
argued  the  demurrer,  remarked,  all 
the  rye  grown  in  the  world  would  not 
come  to  BO  much.  But  the  court  said, 
that  though  the  contract  was  a  fool- 
ish one,  it  would  hold  at  law,  and 
that  the  defendant  ought  to  pay  some- 
thing for  his  folly.  The  case  was 
ultimately  compromised.  I  presume, 
however,  that  if,  instead  of  demur- 
ring, the  defendant  had  pleaded  that 
he  had  been  induced  to  enter  into  the 
contract  by  fraud,  he  would  have  been 
able  to  sustain  his  plea;  since  it 
seems  obvious,  on  the  face  of  the 
thing,  that  the  plaintiff  was  a  good 
arithmetician,  who,  by  a  sort  of  catch, 
took  in  a  man  unable  to  reckon  so  well. 
Probably,  the  plaintiff  had  taken  bis 
bint  from  the  old  story  regarding  the 
invention  of  the  game  of  chess.  But, 
by  demurring,  the  defendiiat  admit- 


ted that  there  was  no  fraud,  and,  con- 
sequently, the  only  question  was  on 
the  validity  of  the  contract  in  the 
absence  of  fraud;  so  that  the  case 
presents  a  strong  example  of  the  re- 
luctance of  the  courts  to  enter  into 
a  question  as  to  the  adequacy  of  con- 
sideration." 

'*  So  in  the  old  case  in  which  the 
horse  was  sold  for  one  barley-corn  for 
the  first  nail  in  tlie  horse's  shoe,  two 
for  the  second,  and  so  on,  doubling 
on  each  nail,  the  jury  found,  under 
the  direction  of  the  court,  for  BL,  the 
value  of  the  horse.  James  v.  Morgan, 
1  Lev.  111."  Smith  on  Contracte  (7th 
Ed.),  'ITQ  and  note. 

9.  1  Rolle  Abr.  23,  pi.  29;  White 
y.  Bluett,  23  L.  J.  (Ex.)  36;  Pfeiffer 
V.  Adler,  37  N.  Y.  IM;  note  21  N.  Y. 
(Anno.  Reprint,  Book  5)  bottom  pp. 
148,  149. 


Digitized  by  VjOOQ IC 


Consideration  of  Pbomisxs.  139 

places  him  in  the  same  situation  as  the  party  from  whom  he 
took  it.  But  so  long  as  nothing  of  that  sort  appears,  every 
note  and  acceptance  is  prima  facie  taken  to  have  been  given 
for  good  consideration,  and  every  indorsement  to  have  been 
made  on  good  consideration.^ 

1.  Clark    on    Contracts    (3d  Ed.),  138,  139. 
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LECTURE  V.  [168] 

CONSIDERATION    OF    SIMPLE    CONTRACTS. EXECUTED    CONSIDERA- 
TIONS.  WHERE     EXPRESS     REQUESTS     AND     PROMISES     ARE     OF 

AVAIL. MORAL   CONSIDERATIONS. ILLEGAL  CONTRACTS. RE- 
STRAINTS OF  TRADE. 

If  one  man  have  a  legal  or  equitable  right  of  suit  against 
another,  his  forbearance  to  enforce  that  legal  or  equitable 
right  of  suit  is  a  suflScient  consideration  for  a  promise  either 
by  the  person  liable  to  him  or  by  any  third  person,  either  to 
satisfy  the  claim  on  which  that  right  of  suit  is  founded,  or 
to  do  some  other  and  collateral  act.*  [169] 

And  where  a  man  who  has  a  judgment  debt  takes  from 
his  debtor  a  promissory  note  for  the  amount^  payable  at  a 
certain  future  time,  it  must  be  inferred  that  he  thereby 
enters  into  an  agreement  to  suspend  his  remedy  for  that 
time,  and  if  so,  that  is  a  good  consideration  for  the  giving 
of  the  note.*  [171] 

Although  a  man  has  not  a  clear  legal  or  equitable  right, 
yet  if  his  right  or  claim  is  doubtful,  and  not  clearly  nuga- 
tory or  illegal,  the  abandonment,  or,  for  the  same  reason, 
the  forbearance  of  an  action  brought  to  enforce  it,  is  a  suflS- 
cient  consideration  for  a  promise.  Indeed,  the  disputed 
claim  may  be  wholly  unfounded,  and  yet  the  compromise 
of,  or  forbearance  to  enforce  the  claim,  may  be  a  good  con- 
sideration, if  the  claim  be  made  bona  fide  at  the  time  of  the 
agreement  to  compromise  or  forbear.* 

A  fortiori,  where  the  right  is  not  doubtful,  but  the  amount 
of  the  claim  only  is  disputed,  an  agreement  for  the  settle- 
ment of  all  disputes  upon  the  payment  of  a  definite  but 
smaller  sum  than  that  claimed,  is  held  to  be  foimded  upon 
suflScient  consideration.  [172]  But  it  would  be  another 
matter  if  a  person  made  a  claim  which  he  knew  to  be  un- 
founded.* 

2.  Clark  on  Contracts  (3d  Ed.),  4.  Oallisher  ▼.  Biscboffsheim,  L.  R. 
150.  5  Q.  B.  449;  Qark  on  Contracts  (3d 

3.  Belshaw  v.  Bush,  29  L.  J.    (C.      Ed.),  150,  155. 

P.)   24.  5.  See  note  4,  tupra. 
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Again,  if  I  intrust  a  man  to  do  some  act  for  me,  although 
I  am  to  pay  him  nothing^  for  performing  it,  still  the  mere 
trust  which  I  repose  in  him  is  a  consideration  for  a  promise 
on  his  part  to  conduct  himself  faithfully  in  the  perform- 
ance of  it.  [174]  Nay,  it  is  settled  that  not  only  is  the  re- 
posal of  such  trust  a  sufficient  consideration  for  an  express 
promise  on  the  part  of  the  person  in  whom  it  is  reposed 
to  conduct  himself  faithfully  in  the  performance  of  it,  but 
the  law,  even  in  the  absence  of  an  express  promise,  implies 
one  that  he  will  not  be  guilty  of  gross  negligence.  This 
was  the  point  decided  in  the  famous  case  of  Ooggs  v.  Ber- 
nard.® In  this  case  Bernard  had  undertaken  safely  and 
securely  to  take  up  several  hogsheads  of  brandy  from  one 
cellar,  and  safely  and  securely  to  lay  them  down  again  in 
another;  and  he  was  held  bound  by  that  undertaking,  and 
responsible  for  damage  sustained  by  them  in  the  removal. 
If  goods  are  deposited  with  a  friend,  and  are  stolen  from 
him,  no  action  will  lie.  [175]  But  there  will  be  a  difference 
in  that  case  upon  the  evidence  how  the  matter  appears.  If 
they  are  stolen  by  reason  of  a  gross  neglect  in  the  bailee, 
the  trust  will  not  save  him  from  an  action;  otherwise,  if 
there  be  no  gross  neglect.  But  if  a  man  takes  upon  him 
expressly  to  do  such  an  act  safely  and  securely,  if  the  thing 
comes  to  any  damage  by  his  miscarriage,  an  action  will  lie 
against  hiuL 

On  this  point  it  is  that  the  celebrated  distinction  occurs 
between  remunerated  and  unremunerated  agents;  from  the 
former  of  whom  the  law  implies  a  promise  that  they  will 
act  with  reasonable  diligence;  from  the  latter,  only  that 
they  will  not  be  guilty  of  gross  negligence.^ 

There  is  another  equally  remarkable  distinction,  namely, 
that  a  remunerated  agent  may  be  compelled  to  enter  upon 
the  performance  of  his  trust,  or  at  least  made  liable  in 
damages  if  he  neglect  to  do  so;  whereas  an  unremunerated 
agent  cannot,  although,  as  we  have  seen,  he  may  be  liable 
for  misconduct  in  the  performance  of  it.®  [176] 

6.  2  Ld.  Raym.  909;  1  Smith's  L.  Rob.  38;  Dartnall  ▼.  Howard,  ,4  6.  & 
C.  (7th  Am.  Ed.)  •283.  C.  345. 

7.  Beauchamp  v.  Powley,  1  M.  &         8.  Elsee  ▼.  Gatward,  0  T.  R.  143. 
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Again,  if  one  man  is  compelled  to  do  that  which  another 
man  ought  to  have  done  and  was  compelled  to  do,  that  is 
a  sufficient  consideration  to  support  a  promise  by  the  former 
to  indemnify  him.  [177]  Such  is  the  common  case  of  a 
surety  who  has  been  compelled  to  pay  a  demand  made 
against  the  principal,  and  who  is  entitled  to  bring  an  action 
of  assumpsit  to  recover  an  indemnity.' 

An  executed  consideration  is  one  which  has  already 
taken  place,  an  executory  consideration  one  which  is  to 
take  place,  —  one  is  past,  the  other  future.  [178]  When- 
ever, at  the  time  of  making  a  promise,  the  consideration  on 
which  it  is  founded  is  past,  the  consideration  is  said  to  be 
executed;  whenever  the  consideration  is  future,  it  is  said  to 
be  executory,^  [179] 

An  executed  consideration  must  be  founded  on  a  pre- 
vious request;  an  executory  one  need  not;  or,  to  speak  more 
ijorrectly,  its  very  terms  imply  a  request.*  For  if  A  promise 
to  remunerate  B,  in  consideration  that  B  will  perform  some- 
thing specified,  that  amounts  to  a  request  to  B  to  perform 
the  act  for  which  he  is  to  be  remunerated. 

Although  an  executed  consideration  must  have  arisen  from 
a  previous  request  by  the  person  promising,  in  order  that 
it  may  be  sufficient  to  support  the  promise,  there  are  certain 
classes  of  cases  in  which  this  previous  request  is  implied, 
and  need  not  be  expressly  proved  by  the  person  to  whom 
the  promise  is  given.  [182] 

First,  the  case  already  stated,  in  which  one  man  is  com- 
pelled to  do  that  which  another  ought  to  have  done,  and 
was  compellable  to  do.  In  this  case  the  consideration  is 
an  executed  one,  for  the  thing  must  have  been  done  before 
any  promise  can  be  made  to  reimburse  the  person  who  has 
done  it;  but  though  the  consideration  is  executed,  the  law 
implies  the  request.  And  therefore  in  this  case  an  action 
may  be  brought  for  indemnity,  without  proving  any  express 
request  on  the  part  of  the  defendant.' 

9.  Pownall  v.  Ferrand,  6  B.  A  C.  8.  Hunt  ▼.  Bate,  Dyer,  272;  Dear- 

439;   Holmes  v.  Williamson,  6  M.  ft  born  v.  Bowman,  3  M!et.  155. 

S.  158.  8.  Batard  ▼.  Hawes,  88  L.  J.   (Q. 

1.  Clark    on    CdntraoU    (3d  Ed.),  B.)    443;    Qark   on    ContraoU    (8d 

169.  £d.),  169. 
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In  this  class  of  cases,  and  also  in  the  next,  not  only  is 
the  reqnest  implied,  but  the  promise  also.  [183]  For  if,  to 
put  an  example,  A  Is  indebted  to  B  in  a  certain  sum  of 
money,  and  C  is  his  surety;  if  C  be  compelled  to  pay,  not 
only  is  a  request  by  A  to  do  so  implied  by  law,  but  a  promise 
by  him  to  indemnify  C  is  also  implied.  And  in  an  action 
brought  by  C  to  enforce  the  indemnity,  he  need  prove  no 
express  promise,  no  express  request,  but  simply  that  A  was 
indebted  to  B,  and  that  he,  C,  as  A*s  surety,  was  compelled 
to  pay  that  debt.  [184] 

Secondly,  where  the  person  who  is  sought  to  be  charged 
adopts  and  takes  advantage  of  the  benefit  of  the  consider- 
ation. Suppose,  for  instance,  A  purchases  goods  for  B 
without  his  sanction,  B  may,  if  he  think  fit,  repudiate  the 
whole  transaction;  but  if,  instead  of  doing  so,  he  receive 
the  goods  and  take  possession  of  them,  the  law  will  imply 
a  request  from  him  to  A  to  purchase  them,  and  will  £Jso 
imply  a  promise  by  him  to  repay  A,  and  he  will  be  liable  in 
an  action  of  assumpsit  for  money  paid  to  his  use,  founded  on 
that  implied  promise.*  The  cases  where  goods  have  been 
supplied  to  children  without  the  knowledge  or  express  re- 
quest of  the  father  are  illustrations  of  this  rule.  Even 
where  the  goods  supplied  are  necessaries,  some  recognition 
amounting  to  adoption  is  requisite,  in  order  to  render  the 
father  liable,  and  to  support  the  implied  request  and  prom- 
ise; in  such  case  it  has  often  been  considered  sufficient  that 
the  father  should  have  seen  them  worn  by  the  child  without 
objection.  [185] 

With  reffpect  to  service  rendered  withont  request,  if,  at 
the  time^  the  defendant  had  no  power  to  accept  or  refuse  it, 
acceptance  of  the  service  is  no  evidence  of  a  promise  to  pay 
for  it 

The  third  case  in  which  a  request  is  implied,  is  that  in 
which  a  person  does,  without  compulsion,  that  which  the 
person  sought  to  be  charged  was  compellable  by  law  to  do. 
[186]  Suppose,  for  instance,  A  owes  B  £50,  and  C  pays  it: 
now  here,  if  A  promise  to  repay  C,  it  will  be  implied  that 

4.  Col€8  ▼.  Dulnum,  6  0.  B.  184;   Derby  ▼.  Wilson,  14  John.  878. 
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the  payment  by  C  was  made  at  his  request.*  But  in  this 
class  of  caseSy  though  the  request  is  implied  where  there  is 
a  promise,  yet  the  promise  must  be  express,  for  the  law  will 
not  imply  one,  as  in  the  last  two  cases  ;^  thus  if  A  is  B's 
surety,  and  is  forced  to  pay  his  debt,  the  law  implies  a  re- 
quest to  repay.  If  he  be  not  B^s  surety,  but  pays  it  of  his 
own  accord,  the  law  implies  neither  promise  nor  request,  for 
a  man  cannot  make  me  his  debtor  by  pairing  money  for  me 
against  my  wilL'^  Yet  even  in  this  case,  if  B  expressly 
promise  to  repay  it,  a  request  by  him  to  pay  it  is  implied.® 

There  is  a  fourth  class  of  cases,  in  which  the  consideration 
relied  on  has  been  that  one  man  has  done  for  another  some- 
thing which  that  other,  though  not  legally,  is  morally  bound 
to  do.  [187]  In  such  cases  it  may  be  considered  as  now 
settled,  that  a  merely  moral  consideration  will  not  support 
a  promise.  And  the  Court  of  Queen's  Bench,  in  the  case  of 
Eastwood  V.  Kenyon,®  quotes  with  approval  the  conclusion 
arrived  at  in  the  note  to  Wennall  v.  Adney,^  **  that  an  ex- 
press promise  can  only  revive  a  precedent  good  considera- 
tion, which  might  have  been  enforced  at  law  through  tho 
medium  of  an  implied  promise,  liad  it  not  been  suspended  by 
sofne  positive  rule  of  law;  but  can  give  no  original  cause  of 
action,  if  the  obligation  on  which  it  is  founded  never  could 
have  been  enforced  at  law,  though  not  barred  by  any  legal 
maxim  or  statute  provision.''^  [188] 

The  remaining  part  of  a  contract  is  the  promise,  as  to 
which  the  law  in  general  leaves  to  the  will  of  the  parties 
this  part  of  their  mutual  arrangement.  [189]  The  law, 
however,  will  no  more  enforce  an  illegal  promise  than  an 
illegal  consideration;  but  in  cases  of  executed  contracts 
there  is  a  rule  of  law  which  is  well  worthy  of  attention.  It 
is,  that  where  the  law  implies  a  certain  promise  from  a  con- 
sideration executed,  that  consideration  will  not  support  any 

5.  Wing  V.  Mill,  1  B.  &  Aid.  104.  1.  3  B   &  P.  247. 

e.  Atkins  V.  Banwell,  2  East,  505.  9.  See,  also,  Flight  v.  Reed,   1  H. 

7.  Durnford  v.  Messiter,  6  M.  &  8.  AC.  703;  Snevily  v.  Read,  9  Watts. 
445.  396;   Mills  Y.  Wyman,   3  Pick.   207. 

8.  See  Kenan  v.  Holloway,  16  Ala.  See,  generally,  as  to  consideration^ 
53.  Clark  on  Contracts    (3d  Ed.),  ch.  5» 

8.  11  A.  &  E.  447.  pp.  133-176  and  notes. 
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Other  promise  than  the  one  which  the  law  implies.  [190] 
That  promise  exhausts  the  consideration,  and  there  is  noth- 
ing left  to  support  any  other  promise.  Such  promise,  con- 
sequently, however  expressly  made,  is  nudum  pactum. 

The  next  subject  of  inquiry  is  the  effect  of  illegality  upon 
the  contract.  [192] 

Every  contract,  be  it  by  deed  or  be  it  without  deed,  is 
void  if  it  stipulate  for  the  performance  of  an  illegal  act,  or 
if  it  be  founded  upon  an  illegal  consideration.^ 

If  the  consideration  be  legal,  a  promise  to  do  several  acts, 
some  illegal  and  some  legal,  renders  the  contract  void  as 
to  the  illegal  acts;  but  if  any  part  of  the  consideration  be 
illegal,  the  whole  contract  fails.^  [193] 

Illegality  is  of  two  sorts:  it  exists  at  common  law,  or  is 
created  hy  some  statute. 

A  contract  illegal  at  common  law  is  so  either  because  it 
violates  morality,  or  because  it  is  opposed  to  the  policy 
of  the  law,  or  because  it  is  tainted  with  fraud. 

On  the  first  ground,  namely,  because  the  contract  violates 
the  principles  of  morality,  the  printer  of  an  immoral  and 
libellous  work  cannot  maintain  an  action  for  the  price  of 
his  labor  against  the  publisher  who  employed  him.*^ 

The  greater  number  of  examples  of  the  application  of  this 
rule  afforded  by  the  books  is,  where  illicit  cohabitation  or 
seduction  has  been  brought  forward  as  the  consideration  of 
the  contract.  [195]  These,  if  intended  to  be  future,*  are 
illegal  considerations;  if  already  piast,  they  are  no  consider- 
ation at  all.^ 

Next,  with  regard  to  the  second  class,  namely,  those 
which  are  void  as  contravening  the  policy  of  the  law.  [196] 

Crontracts  in  general  restraint  of  trade  are  totally  void. 
The  law  will  not  allow  or  permit  any  one  [unreasonably] 

8.  Clark    on    Contracts    (3d  Ed.),  6.  Walker  v.  Perkins,  3  Burr.  1568; 

168,   314   and  cases  cited  in  notes;  Travinger  v.  McBirney,  5  Cow.  253. 

Collins  V.  Blantern,  2  Wilson,   341;  7.  Beaumont  v.  Reeve,  8  Q.  B.  483. 

1  Smith's  Lead.  Cas.  •489  and  notes.  A   sealed   instrument,   however,    in 

4.  Collins  V.  Merrill,  2  Met.  (Ky.)  consideration  of  past  seduction  or  co- 
153;  Gelpcke  v.  Dubuque,  1  Wall.  221.  habitation,  will  be  enforced.     Wye  v. 

5.  Poplett  V.  Stockdale,  R.  &  M'.,  Mosely,  6  B.  &  C.  133;  Clark  on  Con- 
837;  2  C.  &  P.  198.  tracts   (3d  Ed.),  376. 

10 
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to  restrain  a  person  from  doing  what  his  own  interest  and 
the  public  welfare  require  that  he  should  do.  Any  deed, 
therefore,  by  which  a  person  binds  himself  not  to  employ 
his  talents,  his  industry,  or  his  capital,  in  any  useful  under- 
taking in  the  kingdom,  would  be  void.®  [197] 

But  here  arises  a  distinction,  which  was  first  illustrated 
by  Lord  Macclesfield,  in  the  celebrated  case  of  llitchell  v. 
Reynolds,®  which  has  ever  since  been  upheld.  It  is,  that 
though  a  contract  in  general  restraint  of  trade  is  void,  one 
in  partial  restraint  of  trade  may  be  upheld;  provided  the 
restraint  be  reasonable,  and  provided  the  contract  be 
founded  upon  a  consideration.  Many  of  these  partial  re- 
straints on  trade  are  perfectly  consistent  with  public  con- 
venience and  the  general  interest,  and  have  been  supported: 
such  is  the  case  of  the  disposing  of  a  shop  in  a  particular 
place,  with  a  contract  on  the  part  of  the  vendor  not  to  carry 
on  a  trade  in  the  same  place.^ 

But  it  must  always  be  borne  in  mind  ^^  that  contracts  in 
restraint  of  trade  are  in  themselves,  if  nothing  more  ap- 
pears to  show  them  reasonable,  bad  in  the  eye  of  the  law.' 
[199] 

Examples  of  what  are  considered  partial  restraints  of 
trade  are  numerous  in  the  books.  They  are  usually  partial 
in  respect  of  time,  as  not  to  exercise  it  for  a  specified  period; 
or  in  respect  of  space,  as  not  to  trade  within  a  given  dis- 
trict;  and  a  restraint  limited  as  to  space  may  be  unlimited 
as  to  time  and  yet  be  good.  But  these  restraints  must^  in 
order  to  be  upheld,  be  reasonable;  that  is,  a  greater  restric- 
tion must  not  be  wantonly  imposed  than  can  be  necessary 
for  the  protection  intended.^  [201] 

Where  one  covenants  with  anotiier  not  to  carry  on  busi- 

8.  See,  generally,  Clark  on  Con-  S.  Horner  v.  Graves,  7  Bing.  744; 
tracU  (3d  £d.)>  384  and  cases  cited.  Warner  v.  Jones,  51  Me.  146;  Dean  ▼. 
See,  however,  Leather  Cloth  Co.  v.  Emerson,  100  Mass.  480.  See,  how- 
Lorsont,  L.  R.  9  £q.  345;  s.  c.  39  L.  ever  Tallis  v.  Tallis,  22  L.  J.  (Q. 
J.    (Ch.)    86.  B.)   185;  s.  c.  1  E.  &  B.  391. 

9.  1  P.  Wms.  181;  1  Smith's  L.  C.  8.  Clark  on  Contracts  (3d  Ed.)> 
(7th  Am.  Ed.)  *508.  384  and  cases  cited;  Mitchell  ▼.  Rejn- 

1.  Clark  on  Contracts  (3d  Ed.),  olds,  1  P.  Wms.  181;  1  Smith's  Lead. 
384.  Cas.  (8th  Ed.),  417  and  notes. 
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ness  within  a  given  distance  of  that  other's  honse»  this 
distance  is  to  be  calculated,  popularly  speaking,  ^^  as  the 
crow  flies,"  more  accurately,  by  drawing  a  circle  on  a  map, 
the  radius  of  which  is  the  given  distance  measured  on  the 
map.*  [207]  And  where  the  question  is  whether  the  cov- 
enant is  broken  by  the  too  great  proximity  of  one  house  to 
another,  then,  in  measuring  the  distance,  it  should  be  taken 
from  the  nearest  point  of  the  one  house  to  the  nearest 
point  of  the  other,  without  regard  to  where  the  doors  are 
situated. 

Further,  contracts  in  restraint  of  trade  must,  in  order  to 
be  good,  be  founded  on  a  consideration,  even  although  they 
be  made  by  deed.^  But  the  question  of  the  adequacy  or 
inadequacy  of  the  consideration  cannot  be  entertained;  the 
parties  must  judge  of  that  for  themselves.  [209] 

Another  example  of  contracts,  illegal  because  in  contra- 
vention of  the  policy  of  the  law,  is  afforded  by  those  cases 
in  which  contracts  in  general  restraint  of  marriage  have 
been  held  void.*  [210] 

On  the  subject  of  marriage,  it  may  be  mentioned  that  a 
deed  tending  to  the  future  separation  of  husband  and  wife 
is  void  on  grounds  of  public  policy;^  although  a  deed  pro- 
viding a  fund  for  the  lady's  support  on  the  occasion  of  an 
immediate  separation  is  not  so.®  [211]  And  even  where  the 
parties,  after  executing  a  lawful  deed  of  separation,  have 
been  reconciled  and  have  cohabited,  the  deed  is  not  neces- 
sarily annulled  thereby;  but  a  court  of  equity  will  compel 
performance  of  covenants  therein,  if  it  appear  that  such 
reconciliation  was  not  intended  to  annul  them.® 

Almost  the  converse  of  these  cases  of  deeds  of  separation 
are  what  are  called  marriage  brocage  contracts;  that  is, 
where  a  man  has  agreed,  in  consideration  of  money,  to  bring 
about  a  marriage.  [212]  These  are  all  void,  as  against 
public  policy.* 

4.  Mouflet  ▼.  Cole,  L.  R.  8  Ex.  32.  meath,  6  B.  &  C.  200. 

6.  Young  V.  Timmins,  1  C.  &  J.  339.         S.  See  v.  Tliurlow,  2  B.  &  C.  547. 

6.  Robinson  y.  Omaney,  21  Ch.  Div.  8.  Webster  t.  Webster,  22  L.  J. 
780;  23  ib.  285;  Clark  on  Contracts  (Cfa.)  837. 

<3d  Ed.),  380.  1.  Hall  ▼.  Potter,  3  Lev.  411;  aark 

7.  Hindley    ▼.    Marquis    of    West-     on  Contracts  (3d  Ed.),  381. 
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LECTURE  VI.  [213] 

ILLEGAL    CONTRACTS. FRAUD. GAMING     AND     HORSE-RACING. 

WAGERS. 

Another  class  of  contracts  illegal  at  the  common  law 
consists  of  those  void,  because  having  a  tendency  to  ob- 
struct the  administration  of  justice.^ 

There  are,  however,  some  instances  in  which  indictments 
for  misdemeanors  may  be  compromised  [215]  A  party 
committing  certain  private  injuries  may  be  indicted,  as  for 
a  misdemeanor,  as  well  as  sued  in  a  civil  action.  In  many 
such  cases  it  can  hardly  be  admitted  that  the  prosecution 
is  to  be  considered  public,  or  that  the  public  interest  is  con- 
cerned in  bringing  such  an  offender  to  justice  by  way  of 
example  to  others.  Substantially,  the  only  one  who  suffers 
by  the  wrong  is  the  individual  against  whom  it  is  com- 
mitted. In  instances  of  this  kind,  the  law  does  not  forbid 
a  compromise  between  the  injurer  and  the  injured.  **  The 
law  will  permit  a  compromise  of  all  offences,  though  made 
the  subject  of  a  criminal  prosecution,  for  which  offences  the 
injured  party  might  sue  and  recover  damages  in  an  action. 
[216]  It  is  often  the  only  manner  in  which  he  can  obtain 
redress.  But  if  the  offence  is  of  a  public  nature,  no  agree- 
ment can  be  valid  that  is  founded  on  the  consideration  of 
stifling  a  prosecution  for  it.'^*  The  law  will  therefore 
sanction  a  bond,  conditioned  to  remove  a  public  nuisance, 
founded  on  the  abandonment  of  an  indictment  for  that 
nuisance,  which  is  in  fact  a  very  common  instance  of  com- 
promise.* The  compromise  of  indictments  for  assaults  is 
another  frequent  instance  of  the  same  rule.^  But  if  the 
offence  is  not  confined  to  personal  injury,  but  is  accom- 
panied with  riot  and  the  obstruction  of  a  public  officer  in 

8.  See  the  leading  case  of  Collins     tracts   (Sd  Ed.,  1913),  pp.  361-457,  a 
V.  Blantern,  2  Wils.  341;   1  Smith's      collection  of  useful  cases. 
L.  G.   (7th  Am.  Ed.)   *489  and  notes         3.  Keir  v.  Leeman,  6  Q.  B.  321. 
See,    also,    generally,    chapter    4    of         4.  Fallowes  v.  Taylor,  7  T.  R.  475. 
Huffcutt  &  Woodruff's  Cases  on  Con-         5.  Baker    y.    Townsend,    7    Taunt.. 

422. 
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the  execution  of  his  duty,  these  are  matters  of  public  con- 
cern, and  therefore  not  legally  the  subject  of  a  compromise.* 

Agreements  to  indenmify  persons  against  the  conse- 
quences of  [future]^  illegal  acts  fall  within  the  rule  as  con- 
tracts directly  to  obstruct  the  administration  of  justice.® 
[218]  So  also  do  all  promises  which  are  made  to  obtain 
release  from  duress  of  person  by  illegal  arrest,  or  under 
compulsion  of  colorable  legal  process,  whereby  it  is  made 
the  instrument  of  oppression  or  extortion;  but  not  where 
the  arrest  was  legal;*  and  for  similar  reasons  money  ex- 
torted by  duress  of  the  plaintiff's  goods,  and  paid  by  him 
under  protest,  may  be  recovered  back.^ 

Maintenance  consists  in  one  who  has  no  interest  in  the 
subject  of  a  suit,  and  no  just  right  to  interfere  in  it,  aiding 
by  money  or  otherwise  the  parties  interested  This  is  for- 
bidden by  the  law,  whose  policy  has  always  been  to  dis- 
courage disputes  and  litigation.  A  contract,  therefore,  with 
such  an  object  is  void;  but  a  man  who  has  an  interest  in  the 
cause,  or  reasonably  thinks  he  has,  is  not  guilty  of  main- 
tenance if  he  prosecutes  it  in  common  with  others,  and  his 
agreement  so  to  do  is  good.^  [219] 

If  a  person,  having  no  interest  in  a  suit,  interferes  with 
the  object  of  sharing  in  the  fruits  of  the  suit,  this  is  cham- 
perty. If,  therefore,  an  attorney  agrees  not  to  charge  his 
client  costs,  in  consideration  of  having  for  himself  a  pro- 
portion of  what  he  may  recover  for  him,  this  agreement  is 
champerty,  and  consequently  illegal  and  void.* 

It  is  mainly  for  the  purpose  of  avoiding  maintenance  that 
the  rule  of  our  law  forbidding  the  assignment  of  choses  in 

6.  Keir  v.  Leeman,  supra.  8.  Re  Masters,  4  D.  P.  C.  18.     In 

7.  Hackett  v.  Tilly,  11  Mon.  93;  the  United  States  the  cases  on  this 
Given  ▼.  Diggs,  1  Cai.  450.  subject  are  in  conflict     See  note  to 

8.  Shackell  v.  Rosier,  2  Bing.  N.  C.  7th  Am.  £d.  of  Smith  on  Contracts, 
634;  Mitchell  v.  Vance,  5  Mon.  529.  237;   Weeks  on  Attorneys,  §§  350  et 

9.  See  Cummings  v.  Hooper,  11  Q.  8eq.  The  better  opinion,  however,  is 
B.  112.  that  such  contracts  are  void.    Ackert 

1.  Ashmole  v.  Wainwright,  2  Q.  B.  v.  Barker,   131  Mass.  436;   Clark  on 

837;  Stebbins  v.  Miles,  25  Miss.  267.  Contracts  (3d  Ed.),  370-376  and  cases 

8.  Findon  v.  Parker,  11  M.  A  W.  cited. 
675. 
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action  has  been  established,  a  rule  which,  as  the  law  admita 
the  assignee  to  sue  in  the  name  of  the  assignor,  seldom 
interferes  with  the  liberty  required  by  trade  and  commerce. 
[220] 

All  contracts  between  British  subjects  and  alien  enemies, 
not  having  a  license  to  trade  with  this  country,  are  void, 
and  cannot  be  enforced,  even  upon  the  return  of  peace.  But 
if  the  contract  has  been  made  before  the  war  between  their 
respective  countries  began,  the  parties  thereto  may  sue 
upon  it  when  peace  is  restored.*  [221] 

Agreements  contravening  the  ends  and  objects  of  the 
enactments  of  the  legislature,  or,  as  it  is  most  commonly 
expressed,  the  policy  of  those  enactments,  are  void.*^ 

This  cfi&BB  of  illegality  is  properly  arranged  with  other  inBtaiices  of 
illegality  by  the  common  law,  because  it  does  not  corn^st  in  the  breach 
of  any  enactment  of  a  statute,  but  violates  the  principle  of  the  common 
law,  which  is  to  carry  into  effect  the  Intent  and  object  of  the  legis- 
lature. [222] 

The  terms  policy  of  the  law  and  public  policy  are  used 
indiscriminately  in  many  of  the  cases,  although  perhaps  the 
phrase  **  policy  of  the  law  **  indicates  more  correctly  the 
sense  in  which  the  terms  are  used  in  law,  than  the  words 
**  public  policy.'^  [223]  Whichever  form  is  employed,  two 
distinct  classes  of  things  are  referred  to  by  them.  Some- 
times they  indicate  the  spirit  of  a  law  as  distinguished  from 
the  letter  of  it.  In  this  sense  the  words  are  also  used,  when, 
in  construing  a  particular  law,  the  judges  look  at  the  object 
and  policy  with  which  it  was  framed,  and  the  evil  which 
it  was  apparently  intended  to  remove.  [224]  They  use  the 
policy  of  a  particular  law  as  a  key  to  open  its  construction. 

At  other  times  these  expressions  indicate  a  principle  of 
law,  which  holds  that  no  subject  can  lawfully  do  that  which 
has  a  tendency  to  be  injurious  to  the  public,  or  against  the 
public  good  If  this  be  understood  as  the  public  good, 
recognized  and  protected  by  the  most  general  maxims  of 

4.  Kensington    v.    Inglis,    8    East,      thews,  49  N.  Y.   (Anno.  Reprint)   12 
873;    Clark  on  Cbntracts    (3d  Ed.)»      and  note. 
182;   Bank  of  New  Orleans  t.  Mat-         5.  Ritchie  v.  Smith,  6  C.  B.  462. 
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the  law  and  of  the  constitution,  it  furnishes  a  rule  much 
more  general  than  the  first  class,  yet  definite  in  its  terms^ 
and  clearly  distinguishable  from  that  class  of  public  policy 
or  political  expediency  which  would  comprise  such  ques- 
tions, as,  whether  it  is  wise  to  have  a  sinking  fund  or  a 
paper  circulation,  and  which  would  properly  guide  the  leg- 
islature or  the  executive  government  in  determining  any 
question  which  they  might  have  to  deal  with.  It  is  evident 
that  courts  of  law  cannot  decide  upon  these  considerations. 

It  would  seem  that  all  the  cases  which  have  been  decided 
upon  the  ground  of  public  policy  are  referable  to  one  or 
other  of  the  two  classes  above  mentioned,  and  perhaps  this 
section  of  law  cannot  be  summed  up  in  a  way  more  satis- 
factory to  the  reader  than  by  quoting  the  words  of  Parker, 
C.  J^  in  the  famous  case  of  ICitcheU  v.  Reynolds:^  ^^AU 
the  instances  of  a  condition  against  law  in  a  proper  sense 
are  reducible  under  one  of  these  heads:  first,  either  to  do 
something  that  is  malum  in  se  or  malum  prohibitum; 
secondly,  to  omit  the  doing  of  something  that  is  a  duty; 
thirdly,  to  encourage  such  crimes  and  omissions.  [225] 
Such  conditions  as  these  the  law  will  always,  and  without 
regard  to  circumstances,  defeat,  being  concerned  to  remove 
all  temptations  and  inducements  to  those  crimes."^ 

The  third  class  of  cases  consists  of  those  in  which  the 
contract  is  avoided  on  the  ground  of  fraud;  that  is,  deceit 
practised  upon  the  contracting  party  in  order  to  induce  him 
to  enter  into  it.  [226]  The  deceit  may  be  of  an  active  kind, 
as  falsehood  and  misrepresentation  actually  used  by  one 
party  for  the  purpose  of  deceiving  the  other;  or  it  may  be 
passive,  as  where  a  vendor  knows  that  a  purchaser  labors 
under  a  delusion,  which  he  also  knows  is  influencing  his 
judgment  in  favor  of  purchasing,  and  [being  under  a  duty 
or  obligation  to  communicate  the  facts]  suffers  him  to  com- 
plete his  purchase  under  that  delusion. 

If  the  representation  be  not  known  to  be  false  by  the 
Qtterer  of  it,  or  be  not  used  with  intent  to  deceive,  it  will 

•.  1  p.  Wms.  189;  1  Smith's  L.  C.  tracts  (3d  Ed.),  348-404,  where  the 
(7th  Am.  Ed.)  *508.  subject  is  fully  considered    and    the 

7.  See,   generally,    Clark    on    Con-     eases  cited. 
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not  amount  to  fraud,  although  really  false.  [227]  Moral 
fraud  in  a  representation  is  essential  in  order  to  invalidate 
a  contract  made  upon  the  faith  of  that  representation.  But 
it  is  not  necessary,  in  order  to  constitute  moral  fraud,  that 
it  should  be  false  to  the  knowledge  of  the  party  making  it: 
if  untrue  in  fact,  and  not  believed  to  he  true  by  the  party 
making  it,  and  made  for  a  fraudulent  purpose,  it  is  both  a 
legal  and  a  moral  fraud.  This  deceit,  moreover,  must  also 
actually  induce  the  contracting  party  to  enter  into  the  con- 
tract. If  he  contracted,  not  believing  it,  or  trusting  to  his 
own  judgment,  and  not  to  the  representation,  he  cannot 
avoid  this  contract  on  account  of  the  falsehood.®  [228] 

With  regard  to  the  class  of  contracts  void  because  illegal 
imder  the  express  provisions  of  some  statute,  no  contract 
prohibited  by  the  express  provisions  of  a  statute  can  be 
enforced  in  any  court  of  law.  An  implied  prohibition  is 
equally  fatal  to  its  validity.®  The  examples  which  most 
commonly  occur  in  practice  of  implied  prohibition  are  in 
cases  in  which  an  act  does  not  m  express  terms  enact  that 
a  particular  thing  shall  not  be  done,  but  imposes  a  penalty 
upon  the  person  doing  it.  [229]  In  such  cases  the  imposi- 
tion of  the  penalty  is  invariably  held  to  amount  to  an  im- 
plied prohibition  of  the  thing  itself,  on  the  doing  of  which 
the  penalty  is  to  accrue.  The  sole  question  in  every  case 
is  whether  the  statute  means  to  prohibit  the  contract.  [233] 

There  is  a  practical  distinction  between  contracts  for- 
bidden by  the  express  or  implied  enactment  of  some  statute, 
and  another  class,  in  which  the  contract  itself  does  not 
violate  the  statute,  but  some  incidental  illegality  occurs  in 
carrying  it  into  eflfect.  [234]  In  these  latter  cases  the  con- 
tract is  good,  and  may  be  made  the  subject-matter  of  an 
action,  notwithstanding  the  breach  of  the  law  which  has 
occurred  in  carrying  it  into  effect^ 

8.  Moens  v.  Heyworth,  10  M.  k  W.  321.  See,  generally,  Clark  on  Con- 
147;  Atwood  v.  Small,  6  CI.  k  Fin.  tracts  (3d  Ed.),  320  ei  a^q,  and  cases 
232;   note  Smith  on  Contracts    (7th      cited. 

Am.  Ed.),  •248;  Clark  on  Contracts  1.  See  the  note  on  page  259,  7th 

(3d  Ed.),  272-297  and  cases  cited.         Am.  Ed.  of  Smith  on  Contracts  and 

9.  Wetherell  y.  Jones,  3  B.  &  Ad.     cases  cited;  also  next  note,  supra. 
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Where  a  contract  is  to  do  a  thing  which  cannot  be  per- 
formed without  a  violation  of  the  law^  it  is  void  whether 
the  parties  knew  the  law  or  not  [236]  Bnt  in  order  to 
avoid  a  contract  which  can  be  legally  performed,  on  the 
ground  that  there  was  an  intention  to  perform  it  in  an 
illegal  manner,  it  is  necessary  to  show  that  there  was  the 
wicked  intention  to  break  the  law. 

The  distinction  concerning  an  indidental  illegality  ap- 
plies to  cases  of  common  law  as  well  as  statutable  illegality. 
[237] 

At  common  law,  contracts  by  way  of  gaming  or  wagering 
were  not,  as  such,  unlawful^  [245]  Their  illegality  depends 
upon  statute  law.  If  a  party  loses  a  wager  [made  illegal  by 
statute],  and  requests  another  to  pay  it  for  him,  the  loser  is 
liable  to  the  party  so  paying  it  for  money  paid  at  his  re- 
quest. [246]  But  it  has  been  held  also,  that  the  amount  of 
a  bet  lost  at  a  horse-race,  and  paid  by  the  loser  into  the 
hands  of  a  third  party,  on  the  promise  of  the  latter  to  pay 
it  to  the  winner,  cannot  be  recovered  by  the  winner  out  of 
the  assets  of  such  third  person,  if  deceased.  [247] 

There  is  one  class  of  wagers  which  require  some  attention, 
viz.,  wagers  in  the  shape  of  policies  of  insurance.  [248]  An 
insurance  is  a  contract  by  which,  in  consideration  of  a 
premium,  one  or  more  persons  assure  another  person  or 
persons  in  a  certain  amount  against  the  happening  of  a 
particular  event;  for  instance,  the  death  of  an  individual, 
the  loss  of  a  ship,  or  the  destruction  of  property  by  fire. 
These  three  classes  of  policies,  upon  ships,  lives,  and  fire, 
are  of  the  most  common  occurrence;  but  there  is  nothing 
to  prevent  insurance  against  other  events.* 

What  is  to  be  considered  as  an  interest  in  the  event 
within  the  meaning  of  the  statutes  upon  this  subject?  [251] 
It  is  clear  that  a  creditor  has  an  interest  in  the  life  of  his 

8.  Hampden  v.  Walsh,  1  Q.  B.  D.  trary  to  public  policy.    Clark  on  Con- 

189;     Campbell    v.    Richardson,     10  tracts,  342  and  notes. 

John.  406;    Clark  on  Contracts    (3d  8.  Wa^er  po^ict^s,  or  policies  where- 

Ed.),  341,  342.  in  the  insured  has  no  interest  in  the 

In  some  states,  however,  all  wagers  life    or    thing    insured,    are    by    the 

on  matters  in  which  the  parties  have  weight  of  authority  vnvalid,     Clark 

no  interest  are  illegal,  as  being  con-  on  Contracts  (3d  Ed.),  343. 
4 
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debtor,  that  a  trustee  may  insnre  for  the  benefit  of  his  cestui 
que  trust,  that  a  wife  has  an  interest  in  her  husband's  life, 
and  that  a  man  may  assure  his  own  life;  but  he  cannot  evade 
the  statute  by  doing  so  with  the  money  of  another,  which 
other  is  to  derive  the  benefit  of  the  assurance,  and  has  no 
interest  in  his  lif  e.^ 

4.  Clark  on  ContracU,  844. 
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LECTURE  VIL  [258] 

THS   LOBD's  DAT   ACT. BILLS   OF   EXCHANOB   FOB   ILLEGAL    CON- 

SIDBBATION. BBCOVEBT    OF     MONET    PAID    ON    ILLEGAL    CON- 

TBACTS. 

Contracts  faUing  within  the  operation  of  the  Lord's  Day 
Act|  20  Oar.  II.,  o.  7.  This  statute  enacts  that  no  trades- 
man, artificer,  workman,  laborer,  or  other  person  whatever 
shall  do  or  exercise  any  worldly  labor,  or  business  or  work 
of  their  ordinary  callings,  upon  the  Lord's  day  (works  of 
necessity  or  charity  only  excepted),  and  that  every  person 
of  the  age  of  fourteen  years  offending  in  the  premises  shall 
forfeit  five  shillings.*  [254]  The  contracts  prohibited  by 
this  statute  are,  not  every  contract  made  on  Sunday,  but 
contracts  made  in  the  exercise  of  a  man's  trade  or  ordinary 
calling:  thus  it  has  been  decided  that  a  contract  made  on 
Sunday  by  a  farmer  for  the  hire  of  a  laborer  is  valid.  The 
court  decided,  first,  that  a  farmer  was  not  a  person  within 
the  meaning  of  the  statute  at  all,  for  that  the  meaning  of 
the  words  "  tradesman,  artificer,  workman,  laborer,  or 
other  person  whatsoever/^  was  to  prohibit  the  classes  of  per- 
sons named  and  other  persons  ejusdem  generis,  of  a  like 
denomination;  and  they  did  not  consider  a  farmer  to  be  so. 
And,  secondly,  they  held  that  even  if  the  farmer  were  com- 
prehended within  the  class  of  persons  prohibited,  the  hiring 
of  the  servant  could  not  be  considered  as  ivork  done  in  his 
ordinary  calling. 

The  former  of  the  two  points  decided  in  this  case  fur- 
nishes a  very  good  exemplification  of  the  celebrated  rule  of 
construction  as  applied  to  statutes,  namely,  that  where  an 
act  mentions  particular  classes  of  persons,  and  then  uses 
general  words,  such  as  ^^  all  others,"  the  general  words  are 

6.  Statutes  upon  this  subject  con-  dent  is  referred  to  the  statutes  and 
taining  provisions  more  or  less  strict  decisions  of  the  several  states  upon 
than  those  of  the  statute  of  Charles  the  subject.    See,  also,  Clark  on  Con- 
have  been  re-enacted  in  most,  if  not  tracts  (3d  Ed.),  328-332. 
•II,  of  the  United   States.     The  stu- 
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restrained  to  persons  of  the  like  description  with  those 
specified^'  [255] 

The  general  role  of  the  [common]  law  of  England  is,  that 
a  contract  is  not  assignable;  that  is,  that  a  man  who  has 
entered  into  a  contract  cannot  transfer  the  benefit  of  that 
contract  to  another  person,  so  as  to  put  that  other  person  in 
his  own  place,  and  entitle  him  to  maintain  an  action  npon 
it  in  case  of  its  non-performanceJ  [269] 

There  are  some  contracts  which,  by  the  operation  either 
of  a  statute  or  of  some  peculiar  rule  of  commercial  law,  are 
exempted  from  the  operation  of  the  above  rule,  and  ren- 
dered transferable  in  the  same  way  as  any  other  property 
from  man  to  man.  Such  are  bills  of  exchange,  which,  by 
the  law  merchant,  are  transferable  by  indorsement,  if  pay- 
able to  order;  by  delivery,  if  payable  to  bearer.  [270]  Such^ 
too,  are  promissory  notes,  which,  by  the  statute  3  &  4  Anne,. 
c.  9,  are  placed  on  the  same  footing  as  bills  of  exchange.® 
Where  some  one  of  these  instruments  had  been  made  upon 
an  illegal  consideration:  where,  for  instance,  a  bill  of  ex- 
change was  accepted  for  an  illegal  gambling  debt,  no  action 
could  be  maintained  between  the  original  parties  to  it.  But 
where  the  instrument  has  gone  out  of  the  hands  of  the  per- 
son to  whom  it  was  originally  given,  and  has  got  into  the 
hands  of  some  third  person,  the  law  [when  not  altered  by 
statute]  stands  thus:  Whenever  illegsJlty  depended  on  the 
common  law,  or  on  an  act  of  parliament  which  did  not  in 
express  terms  render  the  security  void,  there  the  courts  ap- 
plied the  rule  which  reason  and  justice  dictate,  and  held 
that  the  person  who  had  given  value  for  the  security,  and 
had  taken  it  without  notice  that  it  was  affected  by  an 
illegality,  was  entitled  to  recover  upon  it.*  [271] 

As  to  the  case  of  an  illegal  contract  which  has  been  in 
part  performed,  e.  g.,  where  money  has  been  paid  in  pur- 
suance of  it,  although  the  common  rule  is  that  where  money 


6.  See  Sandiman  ▼.  Breach,  7  B.  & 
C.  96;  Queen  v.  Nevill,  8  Q.  B.  452. 

7.  Altered  by  the  Supreme  Court 
of  Judicature  Act,  1873,  36  k  37 
Vict.,  c.  66,  §  25,  subsec.  6. 


8.  See      Negotiable 
post,  in  this  volume. 

9.  See      Negotiable 
post. 


Instruments^ 
Instruments, 
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has  been  paid  upon  a  consideration  which  totally  fails,  an 
action  will  lie  to  recover  it  back  again,  it  is  otherwise 
where  the  contract  was  an  illegal  one.  [273]  Where  money 
is  paid  in  pursuance  of  an  illegal  contract,  the  consideration 
of  course  fails,  for  it  is  impossible  for  the  party  who  has 
paid  the  money  to  enforce  the  performance  of  the  illegal 
contract.  Still  no  action  will  lie  to  recover  it  back  again, 
for  the  reason  that  the  law  will  not  assist  a  party  to  an 
illegal  contracct.^ 

To  this  rule,  however,  there  are  two  exceptions:  The  first 
is,  where  the  illegality  is  created  by  some  statute,  the  object 
of  which  is  to  protect  one  class  of  men  against  another,  or 
where  the  illegal  contract  has  been  extorted  from  one  party 
by  the  oppression  of  the  other.  [274]  In  cases  of  this  sort, 
although  the  contract  is  illegal,  and  although  a  person  be- 
longing to  the  class  against  whom  it  is  intended  to  protect 
others  cannot  recover  money  he  has  paid  in  pursuance  of 
it,  yet  a  person  belonging  to  the  class  to  be  protected  may, 
since  the  allowing  him  to  do  so  renders  the  act  more 
efficacious.^  [275] 

The  other  exception  is,  that,  when  money  has  been  paid 
in  pursuance  of  an  illegal  contract^  not  to  the  other  con- 
tracting party,  but  to  a  stakeholder,  then  either  party  may 
recover  it  back  again;  for  instance,  if  parties  agreed  to  play 
at  an  illegal  game,  and  each  deposited  his  stake  in  A's 
hands,  either  might  recover  it  back  from  A.  [279]  Thus  it 
has  been  held,  that  if  a  wager  be  deposited  with  a  stake- 
holder, to  be  paid  over  on  the  event  of  a  battle  to  be  fought 
by  the  parties  laying  the  wager,  and  it  be  demanded  from 
him  before  it  has  been  paid  over,  the  party  demanding  may 
recover  it  from  the  stakeholder,  although  the  battle  has 
been  fought,  but  it  did  not  appear  which  party  had  suc- 
ceeded.* 

1.  M'Kinnell  t.  Robinaon,  3  H.  ft  note;  Smith  t.  Cuffe,  6  M.  &  Selw.  160. 

W.  441;  HowMn  t.  Hancock,  8  T.  R.  8.  See  Cotton  t.  Thurland,  5  T.  R. 

£75;  Browning  T.  Morris,  C6wp.,  790;  405.     See,  alfo,  Taylor  v.  Bowers,  i 

and  Lubbock  ▼.  Potts,  7  East,  449.  Q.  B.  D.  291;  Clark  cm  Contracts  (3d 

i.  Smith  T.  Broml^,  2  Dong.  896,  Ed.),  426. 
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LECTURE  VIIL  [281] 

PABTISS  TO  CONTRACTS. WHO  ARE  INCOMPETENT  TO  CONTRACT.— 

INFANTS WIVES. 

The  next  branch  of  the  subject  relates  to  the  parties  to 
the  contract. 

Prima  facie  any  subject  of  the  realm  has  power  to  enter 
into  any  contract  not  rendered  illegal  by  the  provisions  of 
the  statute  or  conmion  law;  and,  therefore,  the  cases  to  be 
now  considered  are  cases  of  complete  or  partial  disability. 
[282] 

The  first  disability  to  be  considered  is  that  of  Infancy. 

The  general  principle  is,  that  an  infant  may  bind  himself 
by  a  contract  for  what  the  law  considers  necessaries,  but 
not  by  any  other  contract.*  [283] 

Under  the  denomination  ^^  necessaries  **  fall  not  only  the 
food,  clothes,  and  lodging  necessary  to  the  actual  support 
of  life,  but  likewise  means  of  education  suitable  to  the  in- 
fant's degree,  and  all  those  acconmiodations,  conveniences, 
and  even  matters  of  taste,  which  the  usages  of  society  for 
the  time  being  render  proper  and  conformable  to  a  person 
in  the  rank  in  which  the  infant  moves.  The  question  what 
is  conformable  —  what  is,  in  the  legal  sense  of  the  word, 
necessary  —  is  in  each  case  to  be  decided  by  a  jury;  but 
these  are  the  principles  by  which  the  judge  ought  to  direct 
the  jury  that  their  decision  should  in  each  particular  case 
be  guided.  Though,  however,  the  question  of  **  neces- 
saries ''  or  not  **  necessaries  '*  is  one  of  fact,  and  therefore 
for  the  jury,  yet,  like  all  other  questions  of  fact,  it  should 
not  be  left  to  the  jury  by  the  judge  unless  there  is  evidence 
on  which  they  can  reasonably  find  in  the  affirmative.  [284] 
K  there  is  not,  the  judge  ought  to  withdraw  the  question 
from  the  jury.® 

4.  See  a  full  eoDsideration  of  the  6.  The  infant  is  bound  hy  his  im- 

cases  in  which  an  infant  may  bind  plied  but  not  his  express  contract  for 

himself,  in  13  Am.  Law  Rev.  280,  and  necessaries.     Clark  on  Contracts   (Sd 

in  EwelVs  Lead.  Cases  (Ist  Ed.),  22  Ed.),  192,  193;   Ewell's  Lead.  Cases 

et  aeq,,  5d  et  acq.  (1st  £d.)»  55-74  and  notes. 
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Necessaries  for  an  infant's  wife  and  children  are  neces- 
saries for  himself.^  [289] 

An  infant  cannot  bind  himself  by  any  contract  having 
relation  to  trade.  [293] 

Again,  he  cannot  bind  himself  by  stating  an  account, 
although  the  items  of  the  account  be  all  recoverable  against 
him  as  for  necessaries.  [295]  [Nor  is  he  bound  by  his 
cognovit] 

An  infant  is  not  bound  by  an  agreement  to  refer  a  dis- 
pute to  arbitration,  nor  can  he  render  himself  liable  by  bor- 
rowing, even  to  lay  out  upon  necessaries  the  money  bor- 
rowed. 

Suppose  an  infant  does  in  fact  enter  into  a  contract  for 
something  not  falling  under  the  denomination  of  neces- 
saries, what  will  be  the  consequence  T  [298]  In  the  first 
place,  no  action  can  be  maintained  against  him  during  his 
infancy  upon  any  such  contract,  nor  afterwards,  imless  he 
elects  to  confirm  it;  not  even  although  by  fraudulently  rep- 
resenting himself  to  be  of  age,  he  induced  the  plaintiff  to 
contract  with  him.  But,  in  the  second  place,  the  contract 
is  not  absolutely  void,  but  voidable;  and,  therefore,  when 
he  arrives  at  the  age  of  twenty-one,  he  may  confirm  it,  and, 
if  he  do  so,  he  will  become  liable  to  an  action  upon  it.^ 

If,  after  full  age,  the  party  repudiates  a  contract  made 
during  his  infancy,  he  must  do  so  within  a  reasonable 
time  after  he  comes  of  age.^  [302] 

As  to  the  effect  of  an  infant's  contracts  on  the  other 
contracting  party,  the  rule  is,  that  the  adult  is  bound  though 
the  infant  is  not^  [303] 

6.  See  the  subject  of  neoessarieft  enumerated  in  an  article  upon  the 
fully  considered  in  Clark  on  Contracts  subject  in  13  Am.  Law  Rev.  280), 
(3d  Ed.),  192,  and  Ewell's  Lead,  are  voidable  only  and  not  void,  and 
Oases  (1st  Ed.),  55-75.  are  therefore  capable  of  ratification 

7.  The  clear   tendency   of    modem  by  him  on  arriving  at  majority.    See 
authority   seems  to  be  that  aU   the  EwelFs  Lead.  Cases,  30  et  acq,;  Clark 
acta  and   contracts   of   infanta,  exe-  on  Contracts  (3d  Ed.),  185  et  aeq, 
outed  or  executory,  except  a  few  held  8.  See,     however,     Ewell's     Lead. 
to  be  hinding  upon  him,  and  a  few  Cases,  96  et  aeq, 

held  to  he  dbaolutely  void   (both  of         9.  To  use  the  words  in  which  the 
which  classes  of  cases  will  be  found     rule  is  stated,  in  Baoon's  Ab.,  "In- 
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A  contract  by  or  with  a  married  woman  is  one  of  two 
sorts:  it  is  either  a  contract  which  she  entered  into  before 
her  marriage,  and  which  continued  in  existence  afterwards; 
or  it  is  a  contract  which  she  entered  into  subsequently  to 
her  marriage.  [304] 

With  regard  to  the  former  description  of  contracts,  by 
the  common  law,  upon  the  marriage,  the  benefit  of,  and  the 
liability  to,  the  wife's  contracts  made  before  marriage,  vest 
in  the  husband,  and  continue  vested  in  him  during  the  con- 
tinuance of  the  marriage.  If  she  die  before  they  are  en- 
forced, and  he  survive  her,  he  is  entitled  to  the  benefit  of 
such  contracts,  not  in  his  own  right,  but  as  her  adminis- 
trator, and  is  liable  to  be  sued  on  them,  not  in  his  individual 
capacity,  but  as  his  wife's  administer.  If  she  survive  him, 
her  right  to  the  benefit  of,  and  her  liability  upon  such  con- 
tract revives,  assuming  always  that  nothing  has  been  done 
to  put  an  end  to  the  contract  during  the  continuance  of  the 
marriage.  [305]  '*  With  respect  to  debts  due  to  the  wife 
dum  sola,  the  husband,"  says  Lord  EUenborough,  ^^  is  her 
irrevocable  attorney,  if  I  may  so  say,  and  if  he  reduce  them 
into  possession  during  the  coverture,  they  become  his  debt, 
but  until  that  is  done  they  remain  the  debt  of  the  wife;  and 
all  these  cases  agree  that  in  the  event  of  his  death  they 
would  survive  to  her." 

During  the  marriage  the  husband  may  sue  or  be  sued 
upon  his  wife's  contracts,  made  while  she  was  a  single 
woman;  but  if  he  sue  he  must  join  her  as  co-plaintiff;  and 
if  he  be  sued,  she  must  be  joined  as  a  co-defendant.  [306] 

Next,  as  to  contracts  entered  into  by  a  married  woman 
subsequently  to  her  marriage.  [307]  It  is  a  general  rule 
of  common  law  that  a  married  woman  cannot  bind  herself 

fancy/'  1.4:     **  Infancy  is  a  personal  only  be  intended  for  their  benefit,  and 

privilege  of  which  no  one  can  take  is  not  to  be  extended  to  persons  of 

advantage   but    the    infant    himself;  the  years  of  discretion,  who  are  pre- 

and,  therefore,  though  the  contract  of  sumed  to  act  with  sufficient  caution 

the  infant  be  voidable,  yet  it  shall  and  security.    And,  were  it  otherwise, 

bind  the  person  of  full  age;  for,  be-  this  privilege,  instead  of  being  an  ad- 

ing  an  indulgence  which  the  law  al-  vantage  to  the  infant,  would  in  many 

lows  infants,  to  secure  them  from  the  cases  turn  greatly  to  his  detriment.** 
fraud  and  imposition  of  others,  it  can 
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by  any  contract  made  dnring  the  covertare;  not,  as  in  the 
case  of  an  infant,  from  any  presumption  of  incapacity,  but 
because  she  has  no  separate  existence,  her  husband  and  she 
being,  in  contemplation  of  law,  but  one  person.  [308]  She 
cannot  bind  herself  by  any  contract  made  during  her  cover- 
ture, although  she  is  separated  from  her  husband,  and  has 
a  separate  maintenance;  nor  can  she  where  living  in  open 
adultery,  although  the  contract  was  for  goods  sold  to  her, 
and  the  vendor  knew  not  of  her  marriage.  Her  husband 
being  a  foreigner  residing  abroad  is  not  a  suflScient  circum- 
stance to  make  her  liable;  nor  will  his  having  been  a  bank- 
rupt who  had  absconded  from  his  creditors,  and  was  re- 
siding abroad  when  the  contract  was  made,  render  her 
liable  to  be  sued  upon  it.  [309] 

In  a  word,  except  so  far  as  the  law  is  qualified  by  legisla- 
tion, the  person  who  contracts  with  a  married  woman,  as 
far  as  any  right  in  a  court  of  law  is  concerned,  relies  upon 
her  bare  word;  for  she  is  not  recognized  there  as  a  person 
capable  of  binding  herself  by  any  contract  whatever,  save 
only  in  a  few  cases,  to  be  now  specified. 

The  first  of  these  is  where  her  hnshand  is  cirflBy  dead:  for  instance, 
where  he  is  under  sentence  of  transportation.  In  such  a  case,  to  prevent 
her  from  contracting  would  be  to  deprive  her  too  of  all  civil  rights,  since 
the  husband,  being  civilly  dead,  is  no  longer  capable  of  contracting  for 
her. 

Another  case  is  where  the  husband  is  a  foreigner  belong- 
ing to  a  country  at  war  with  Great  Britain.  [310]  In  such 
case,  as  he  cannot  lawfully  contract  or  sue  in  England,  it 
seems  to  be  admitted  that  his  wife  may  do  so  as  if  she  were 
unmarried. 

By  ike  eastom  of  the  City  of  London,  a  married  woman  is  allowed  to 
he  a  trader  In  her  IndlTldnal  capacity,  and  may  sue  alone  in  the  City 
courts  on  contracts  made  by  her  in  the  course  of  such  trade,  though  not» 
as  it  seems,  in  the  superior  courts  at  Westminster,  without  joining  her 
husband. 

Even  if  a  married  woman  had  been  divorced  a  mensa  et 
thoro  (which,  before  the  stat.  20  &  21  Vict.  c.  85,  s.  7,  legal- 
ized  the  separation  of  the  parties,  bnt  left  the  marriage 
bond  nnsevered),  the  same  rale  applied 
11 
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So  far  with  regard  to  a  married  woman's  right  to  bind 
herself  by  contract.*  [311]  But  with  regard  to  her  power 
of  taking  advantage  of  contracts  made  by  other  persons 
with  her,  if  a  contract  be  made  with  the  wife,  on  good  con- 
sideration, during  the  marriage,  the  husband  may,  if  he 
please,  take  advantage  of  it,  and  recover  in  an  action  on 
it,  in  which  action  he  may  join  his  wife  as  a  co-plaintiff. 
And  if  he  die,  without  taking  any  such  step,  the  right  to 
sue  upon  it  will  survive  to  the  wife.  [312]  Thus  if  a  bond 
or  promissory  note  be  made  payable  to  her,  she  and  her 
husband  may  sue  upon  it. 

What  is  a  reducing  into  possession  by  the  husband,  such 
as  to  deprive  the  wife  of  her  subsequent  remedy?  [314] 

The  husband's  receipt  of  interest  on  a  note  during  the 
life  of  the  wife  is  not  a  reduction  of  the  note  into  posses- 
sion; [315]  and  it  seems  that  receiving  money  on  the  note, 
or  bringing  an  action  for  it,  are  alone  sufficient  reductions 
into  possession.* 


1.  While  the  common  law  of  in- 
fancy has  in  the  United  States  been 
very  little  changed  by  statute,  the 
law  as  to  married  women  has  been 
extensively  changed  by  statute  in 
many  of  the  states  and  entirely  revo- 
lutionized in  some.  The  common  law 
upon  the  subject  has  been  quite  well 
stated  in  the  text  and  will  be  found 
treated  at  length  in  Clark  on  Con- 
tracts (3d  Ed.),  236  et  9€q.,  and 
in  Ewell's  Leading  Cases  (1st  Ed.)> 
245-521  and  notes. 

For  the  statutory  modiflcaiiona  of 


the  common  law  the  student^  after 
first  having  made  himself  familiar 
with  the  common  law  upon  the  sub- 
ject and  not  before,  should  consult 
the  local  statutes  and  decisions.  It 
will  be  impossible  accurately  to  un- 
derstand these  without  first  becoming 
familiar  with  the  common  law  upon 
the  subject. 

t.  For  a  more  full  consideration  of 
what  amounts  to  a  reduction  to  pos- 
session, see  Ewell's  Lead.  Cases  (Ist 
Ed.),  386,  406,  415,  417,  443,  464. 
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LECTURE  IX.  [318]  i 

PABTIS8  TO  OONTBACT8. INSANB  PEBSON8. INTOXICATED  PBE- 

SONS. ALIENS. COBPOBATIONS. THE  MODE  IN  WHICH  COM- 
PETENT PESSON8  CONTBACT. AGENTS. PASTNEBS. 

The  next  disability  in  order  is  that  of  persons  of  non-sane 
mind;  and  with  reference  to  this  class  of  persons,  the  mle 
now  is  that  the  Innacy  of  one  of  the  contracting  parties  may 
be  shown  by  himself,  if  sued  upon  a  contract  entered  into 
while  he  was  in  that  condition,  in  avoidance  of  his  con- 
tract* [320]  The  lunatic  is  not  prohibited  absolutely  from 
binding  himself  by  any  contract  whatever.  Such  a  pro- 
hibition might  prevent  him  from  obtaining  credit  for  the 
ordinary  necessaries  of  life;  and  there  are  modem  cases  in 
which  contracts  evidently  of  a  fair  and  reasonable  descrip- 
tion entered  into  with  a  lunatic  have  been  held  binding  on 
him  and  have  been  enforced.* 

It  seems  clear  that  a  lunatic  is  liable  upon  an  executed 
contract  for  articles  suitable  to  his  degree,  furnished  by  a 
person  who  did  not  know  of  his  lunacy,  and  practised  no 
imposition  upon  him.  [322]  It  seems  equally  clear  that  he 
is  not  liable  when  the  other  contracting  party  has  taken 
advantage  of  his  lunacy.' 


8.  As  a  general  rule  the  contracts 
of  insane  persons  are  voidable  and 
not  void.  Clark  on  Contracts  (3d 
Ed.),  323;  Mitcliell  ▼.  Kingman,  5 
Pick.  431;  s.  c.  EwdPs  Lead.  Cases 
(1st  Ed.),  522  et  seg.  and  notes. 

4.  Baxter  ▼.  Earl  of  Portsmouth, 
6  B.  &  C.  170;  8.  c  Eweirs  Lead. 
Cases  (1st  Ed.),  632;  Brown  v.  Jod- 
rell,  M.  k  M.  105;  s.  e.  3  C.  A  P.  30. 

9.  In  the  case  of  Molton  ▼.  Cam- 
roux,  2  Exch.  487,  affirmed  in  4  Exch. 
17,  decided  by  the  Court  of  Exchequer 
in  1848,  the  rule  was  laid  down  that 
where  a  perstm  apparently  of  sound 
mind,  and  not  knoton  to  he  otherwiee. 


entere  into  a  contract  which  ia  fair 
and  bona  fide,  and  which  i»  ewecuted 
and  completed,  and  the  property,  the 
aubject-fnatter  of  the  contract,  oamnot 
be  restored  eo  as  to  put  the  parties  in 
statu  guo,  such  contract  cannot  after- 
wards be  set  aside  either  by  the  al- 
leged lunatic  or  those  who  represent 
him.  The  doctrine  of  this  case  has 
been  adopted  by  subsequent  cases  in 
England  and  Ireland,  and  has  received 
considerable  support  in  the  United 
States.  See  Ewell's  Lead.  Cases  (1st 
Ed.),  614,  626;  Clark  on  Contracts 
(3d  Ed.),  223. 
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As  a  lunatic  is  liable  upon  such  contracts  entered  into  by 
himself,  so  he  is  liable  for  necessaries  furnished  to  his  wife, 
he  having  become  lunatic  since  the  marriage.®  [324] 

But  it  would  seem  to  be  the  better  opinion  that  an  execu- 
tory contract  entered  into  by  a  lunatic  of  non-sane  mind  at 
the  time  he  entered  into  it,  cannot  be  enforced  against  hint^ 
[325] 

As  to  contracts  entered  into  by  persons  deprived  of  the 
use  of  their  ordinary  understanding  by  intoxication,  it  has 
been  always  admitted  that  if  one  man,  by  contrivance  and 
stratagem,  reduced  another  to  a  state  of  inebriety,  and 
induced  him,  while  in  that  state,  to  enter  into  a  contract, 
it  would  be  void  [-able]  upon  the  ordinary  ground  of  fraud. 
And  it  may  be  considered  as  now  settled,  that  intoxication, 
even  when  not  procured  by  the  other  party  to  the  contract, 
avoids  the  contract  when  it  is  so  complete  as  to  prevent  a 
man  from  knowing  what  he  is  about;  in  that  state  he  is,  in 
common  parlance,  **  not  himself,"  nor  are  his  acts  his  own. 
1326] 

The  contract,  however,  of  a  man  too  drunk  to  know  what 
he  is  about,  is  voidable  only,  and  not  void,  and  therefore 
capable  of  ratification  by  him  when  he  becomes  sober.* 
[327] 

Aliens  are  either  alien  friends  or  alien  enemies.  Alien 
friends  have  a  right  to  contract  with  the  subjects  of  this 
country,  and  may  sue  on  such  contracts  in  the  courts  of  this 
country,  whether  the  contract  was  made  in  England  or 
abroad;  with  this  distinction,  that  if  it  was  made  in  Eng- 
land, it  is  expounded  according  to  the  law  of  England;  if 
abroad,  according  to  the  law  of  the  country  where  it  was 
made;  but  whether  it  was  made  abroad  or  in  England,  the 
person  who  sues  on  it  here  must  take  the  remedy  here  as 
he  finds  it,  although,  perhaps,  abroad  there  might  have  been 
a  more  advantageous  one.® 

6.  Clark  on  Contracta  (3d  Ed.)>  8.  Clark  on  Contracts  (3d  Ed.), 
326.  233;   Ewell's  Lead.  Cases    (Ist  Ed.), 

7.  Mitchell    y.    Kingman,    5    Pick.      728-740  and  notes. 

431;   8.  c.  Swell's  Lead.  Cases    (1st         9.  Huber  v.  Steiner,  2  Bing.  N.  C. 
Kd.),  522,  535,  526,  note;   Clark  on      202. 
Contracts,  tupra. 
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With  regard  to  alien  enemies,  i.  e.,  aliens  whose  govern- 
ment is  at  war  with  this  country,  all  contracts  made  with 
them  are  wholly  void.  [330]  Indeed,  it  has  been  held  that 
if  the  contract  was  made  during  war,  it  does  not  become 
capable  of  being  enforced  even  on  the  return  of  peace;  al- 
though if  a  contract  be  made  with  an  alien  friend,  and  a 
war  afterwards  breaks  out  between  his  country  and  this, 
the  effect  is  to  suspend  his  right  to  sue  upon  the  contract 
until  the  return  of  peace,  not  wholly  to  disqualify  him  from 
suing.^ 

By  the  common  law,  aliens  may  acquire  and  possess 
within  this  realm,  by  gift,  trade,  or  other  means,  any  goods 
personal  whatever,  as  well  as  an  Englishman.^  [331] 

Another  class  of  persons  who  are  disabled  from  enforcing  contracts  are 
ovtlawsy  and  persons  under  sentence  for  felony.  They  are,  however, 
liable  upon  the  ccmtracts  made  by  them  while  in  that  situation,  though 
incapable  of  taking  advantage  of  them.  This  disability  is  removed  by 
pardon;  and  wh^i  the  attainder  or  outlawry  is  removed,  the  party  may 
contract  and  sue  as  before. 

A  corporation  aggregate  consists  of  a  number  of  indi- 
viduals united  in  such  a  manner  that  they  and  their  suc- 
cessors constitute  but  one  person  in  law.  [332]  Such  a 
corporation  contracts  by  its  common  seal,  which,  being 
aflSxed  to  the  contract,  authenticates  it,  and  makes  it  the 
deed  of  the  corporation;  and,  as  a  general  rule,  that  is  the 
only  way  in  which  a  corporation  can  contract.^  [333] 

This  general  rule  is,  however,  subject  to  exceptions,  the  principal  of 
which  appears  to  be  convenience,  amounting  almost  to  necessity.  [334] 
Hence  the  retainer  by  parol  of  an  inferior  servant,  authorizing  another 
to  drive  away  cattle,  damage  feasant,  to  make  a  distress  or  the  like,  the 
doing  of  acts  very  frequently  recurring,  or  too  insignificant  to  be  worth 
the  trouble  of  affixing  the  common  seal,  are  established  exceptions.  In 
such  cases  the  head  of  the  corporation  has  from  the  earliest  time  been 
considered  as  delegated  by  the  rest  to  act  for  them.  [335] 

There  is,  however,  a  distinction  between  matters  which  do  and  matters 


1.  See  Clark  on  Contracts  (3d  Ed.),  tlon,  unless  restricted  by  its  charter 

181-183.  or   by   statute,  may  contract  in   tlie 

8.  See     Blackstone    (vol.    1),   title  same    manner  as  a  natural    person. 

Aliens.  Clark  on   ContracU    (3d  Ed.),  240; 

8.  In  the  United  States  a  corpora-  1  Pars.  Contracts  (5th  Ed.),  139. 
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whleh  do  DOt  affect  any  Interest  of  the  eorporatlon.  The  former  most  be 
authorized  by  the  corporate  seal.  Thus  they  must  appoint  a  bailiff  by  deed 
for  entering  upon  lands  for  condition  broken,  in  order  to  revest  their 
estate;  but  they  need  not  do  so  where  the  bailiff  is  only  to  distrain  for 
rent  To  this  rule,  also,  the  convenience  of  the  world  has  occasioned 
some  other  exceptions  |  the  principal  of  which  is,  that  when  a  corpora- 
tion haa  been  created  for  mercantile  purposes,  it  is  allowed  to  enter  wllh- 
ont  seal  into  certain  contracts  which  are  nsnally  entored  Into  wlthont 
seal  by  commercial  men.  Such  a  conK>ration,  for  instance,  may  have 
power  to  accept  bills  of  exchange^  but  the  power  must  either  be  expressly 
given  it,  0.  9-t  by  act  of  parliament,  or  must  be  necessarily  implied  from 
the  nature  of  the  business  in  which  the  corporation  is  engaged.^  [8S7] 

As  to  the  mode  in  which  a  competent  person  may  become 
a  party  to  a  contract,  this  must  be  in  one  of  two  ways: 
either  personally,  or  by  the  intervention  of  an  agent  [366] 

Generally  speaking,  whatever  contract  a  man  may  enter 
into  in  his  own  person,  he  may,  if  he  think  fit,  appoint  an 
agent  to  enter  into  in  his  behaJf.  [367]  And  it  seems  that, 
unless  strictly  required  to  be  signed  by  the  principal,  it  is 
sufficient  if  a  contract,  required  to  be  hi  writing,  be  signed 
by  an  authorized  agent.^  [368] 

When,  however,  a  man  is  himself  an  agent,  he  cannot 
appoint  an  agent  to  transact  the  matters  intrusted  to  his 
own  agency.^  This  rule  does  not  apply  where  the  principal 
expressly  gives  his  agent  power  to  appoint  a  deputyJ  [369] 

This  subject  may  be  conveniently  distributed  under  four 
heads:  — 

1.  Who  may  be  an  agent.  [369] 

2.  How  an  agent  is  appointed. 

3.  How  far  his  contracts  bind  his  principal. 

4.  A8  to  what  contracts  a  corpora-  as  so  restristed  it  is  said  to  liave  the 
tion  tnay  make,  the  general  rule  is  implied  power  to  enter  into  any  con- 
stated to  be  that  a  corporation,  hay-  tract  which  is  reasonably  incidental 
ing  been  created  for  a  specific  pur-  to  the  accomplishment  of  the  objects 
pose,  not  only  can  make  no  contract  for  which  it  was  created.  Clarlc  on 
forbidden  by  its  charter,  or  act  of  in-  Contracts  (3d  Ed.),  240. 
corporation  which  is,  as  it  were,  the  5.  Morton  v.  Copeland,  24  L.  J. 
law  of  its  nature,  but  in  general  can  (C.  P.)  169;  Clark  on  Contracts  (3d 
make  no  contract  which  is  not  neces-  £d.),  439. 

sary,  either  directly  or  incidentally,  6.  Cowles'  Case,  9  Co.  766;  Cobb  ▼. 

to  enable  it  to  answer  that  purpose.  Becke,  6  Q.  B.  930. 

Ang.  &  Ames  on  Corp.,  §  356.    Except  7.  Lord  v.  Hall,  8  C.  B.  627. 
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4.  How  far  the  principal  may  be  advantaged  by  them. 

1.  Who  is  competent  to  be  an  agent? 

It  by  no  means  follows  that  a  person  who  is  not  com- 
petent to  contract  himself  is  therefore  not  competent  to 
contract  as  agent  for  another  person;  thus  it  has  been  de- 
cided that  an  infant  may  be  an  agent,  or  even  a  married 
woman^  though  she  could  not  have  contracted  in  her  own 
right* 

But  it  is  held  that,  upon  the  peculiar  wording  of  the 
statute  of  frauds,  one  of  two  parties  entering  into  a  con- 
tract, such  as  we  have  seen  that  act  requires  should  be  in 
writing  and  signed  by  the  party  to  be  charged  thereby, 
cannot  be  agent  for  the  other,  even  with  that  other's  con- 
sent, so  as  to  bind  him  by  his  signature  to  such  a  writing.^ 
[371]  But  it  seems  to  be  no  violation  of  this  requirement, — 
the  hand  of  the  agent  or  the  principal,  —  that  the  agent  of 
the  one  party  should  act  as  the  agent  of  the  other,  although, 
of  course,  in  such  a  case  clear  evidence  would  be  required 
to  show  his  authority,  constituting  him  the  agent  of  the 
latter.^  [372] 

2.  In  what  manner  is  an  agent  to  be  appointed? 
Whenever  there  is  no  particular  rule  of  law  or  special 

statutory  provision  pointing  out  a  particular  mode  of  ap- 
pointment, he  may  be  appointed  even  by  bare  words.  [373] 
But  there  are  some  cases  in  which  the  common  or  statute 
law  does  require  a  particular  mode  of  appointment;  for 
instance,  it  is  a  rule  of  conmion  law  that  an  agent  who  is 
to  contract  for  his  principal  by  deed,  must  himself  be  ap- 
pointed by  deed^ 

Again,  a  corporatloii,  as  it  can,  generally  speaking,  do  no  act  except  by 
deed,  bo  it  cannot,  generaUy  speaking,  appoint  an  agent  in  any  oJier 
way3  [374] 

With  regard  to  the  case  of  a  statute  requiring  a  particular 
mode  of  appointment,  you  may  take,  for  example,  the  statute 

8.  Tiffany  on  Ageney,  107.  2.  Tiffany  on  Agency,  20,  21. 

9.  Wright  V.  Dannagh,  2  Camp.  8.  This  rule  does  not  prevail  in  this 
203;  Farebrother  v.  Simmons,  5  B.  &  country.  Ang.  ft  Ames  on  Corp.,  §§ 
Aid.  333.  282,  283;  Tiffany  on  Agency,  31. 

1.  Bird  ▼.  Boulter.  4  B.  &  Ad.  443. 
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of  frauds,  the  first,  second,  and  third  sections  of  which 
require,  in  express  terms,  that  the  agent  who  is  to  do  any 
of  the  acts  mentioned  in  those  sections  shall  be  appointed 
by  writing,  whereas  the  fourth  and  seventeenth  sections 
contain  no  such  provision.  The  consequence,  of  course,  is, 
that  in  cases  within  these  latter  sections  the  agent  ^s  au- 
thority need  not  be  in  writing.* 

3.  In  what  cases  is  the  principal  bound  by  his  agent's 
contract? 

So  far  as  the  agent's  authority  extends,  his  principal  is 
bound  by  all  acts  done  in  pursuance  of  that  authority. 

The  cases  in  which  doubts  and  difficulties  arise  are  those 
in  which  the  agent  has  gone  beyond  his  authority,  and  then 
the  question  arises  whether  his  principal  shall  or  shall  not 
be  bound  by  it.  A  general  agent  is  an  agent  intrusted  with 
all  his  principal's  business  in  some  specific  line,  of  some 
specific  kind.  [375]  A  particular  agent  is  an  agent  em- 
ployed specially  for  some  one  special  purpose.  There  is 
this  important  distinction  between  contracts  made  by  gen- 
eral, and  those  made  by  particular  agents,  namely,  that  if 
a  particular  agent  exceed  his  authority,  his  principal  is 
not  bound  by  what  he  does;  whereas,  if  a  general  agent 
exceed  his  authority,  his  principal  is  bound,  provided  what 
he  does  is  within  the  ordinary  and  usual  scope  of  the  busi- 
ness he  is  deputed  to  transact.^ 

With  regard  to  general  agents,  there  is,  for  the  further 
protection  of  the  public,  this  further  rule,  that  the  authority 
of  a  general  agent  is,  as  far  as  the  public  are  concerned, 
measured  by  the  extent  of  his  usual  employment;  [379]  and 
therefore  the  rule  is,  that  where  a  man  permits  another  to 
act  generally  for  him  in  any  line  of  business,  he  is  bound  by 
contracts  made  by  that  other  in  that  line  of  business;  al- 
though, in  truth  and  in  fact,  the  person  so  acting  may  have 
a  limited  authority,  or  even  no  authority  at  all.®  [380] 

If  there  is  at  a  particular  place  an  established  usage  in 
the  manner  of  dealing  and  maldng  contracts,  a  person  who 

4.  Tiffany  on  Agency,  29.  agent  is  exceeding  his  actual  author- 

9.  Provided,    of    course,    that    the     ity.    Tiffany  on  Agency,  180. 
third  person  has  no  notice  that  the         6.  See  next  note,  supra. 
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is  employed  to  deal  or  make  a  contract  there  has  an  implied 
authority  to  act  in  the  usual  way.  [386]  But  the  principal 
will  not  be  bound  by  any  rule  or  custom  of  trade  made  after 
the  transaction  was  completed,  however  it  might  bind  the 
agent;  and  if  he  deviates  from  the  course  usual  in  the  line 
of  business  in  which  he  is  employed,  he  not  only  has  no 
authority,  in  fact,  but  does  not  seem  to  have  any,  and,  con- 
sequently^  cannot  bind  his  principal  thereby^  [388] 

Wherever  acts  are  done  inconsistently  with  express  cUreo- 
tions  or  with  the  customary  transactions  from  which  agency 
may  be  implied,  there  is  an  excess  of  authority,  and  the 
principal  is  not  bound.^  [390]  A  subsequent  ratification 
is  equivalent  to  a  prior  command,  and  the  great  maxim  of 
agency, ''  Qui  facit  per  alium  facit  per  se/^  has  a  retrospec- 
tive effect.  [391]  Such  ratification  may  be  inferred  from 
the  conduct  of  the  principal,  as  well  as  expressed  by  him 
in  words.® 

The  principal  cannot  ratify  a  part  of  the  transaction  and 
repudiate  the  rest,  but  must  adopt  the  whole  or  none.^  But 
where  a  person  at  the  time  of  doing  an  act  does  not  profess 
to  be  therein  acting  as  an  agent,  there  is  nothing,  strictly 
speaking,  to  ratify;  and  another  person,  however  interested, 
cannot  afterwards,  by  adopting  the  act,  make  the  former 
his  agent,  and  thereby  incur  any  liability  or  take  any  benefit 
under  the  authorized  act.^  [392] 

Wherever  the  person  who  contracts  with  an  agent  knows 
that  that  agent's  authority  is  limited,  and  nevertheless 
contracts  with  him  beyond  those  limits,  he  does  so  at  his 
peril,  for  the  principal  is  not  bound.* 

7.  See  Tiffany  on  Agency,  174.  1.  Brewer  v.   Sparrow,   7   B.  &   C. 

8.  See  preceding  note.  310. 

9.  Ab  to  what  acts  may  be  ratified,  2.  See  Tiffany  on  Agency,  70. 
aee  Tiffany  on  Agency,  48.  S.  Tiffany  on  Agency,  180. 
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LECTURE  X.  [394] 

PBINGIPAL  AND  AGENT. THEIR  BESPEOTIVS  LIABILITIES. ^AOBNOT 

OP  BBOKEB8,   FACTORS,   PABTNBES,   WIVES. ^RECAPITULATION. 

REMEDIES  BY  ACTION. STATUTES  OP  LIMITATION. 

As  resrards  the  power  of  the  principal  to  take  advantage 
of  his  agent's  contracts,  where  the  agent,  when  he  makes 
the  contract,  states  who  his  principal  is,  and  states  that  he 
is  contracting  on  the  behalf  of  that  principal,  or  where 
(though  there  may  be  no  express  statement  to  that  effect) 
the  circumstances  of  the  transaction  can  be  shown  to  have 
been  so  completely  within  the  knowledge  of  the  parties  to 
it  that  there  can  be  no  doubt  that  it  was  understood  at  the 
time  that  the  person  who  actually  made  the  contract  made 
it  as  an  agent,  and  intended  to  make  it  on  behalf  of  his 
principal;  in  such  cases  the  principal  has  a  right  to  take 
advantage  of  it,  and  enforce  it  to  the  fullest  extent 

Where  a  contract  not  under  seal  is  made  by  an  agent  in 
his  own  name  for  an  undisclosed  principal,  either  the  agent 
or  the  principal  may  sue  upon  it;  the  defendant,  in  the 
latter  case,  being  entitled  to  be  placed  in  the  same  situation 
at  the  time  of  the  disclosure  as  if  the  agent  had  been  the 
contracting  party.*  [396] 

But  if  the  purchaser  kuew  all  along  that  he  was  dealing 
with  an  agent,  he  cannot  set  off,  in  an  action  by  the  prin- 
cipal for  the  price  of  goods  bought  by  him  of  the  agent,  a 
debt  due  from  the  agent  to  himself.'  [398] 

Where  the  principal  does  not  intervene,  but  allows  the 
agent  to  sue  in  his  own  name,  two  consequences  follow: 
first,  the  defendant  may  avail  himself  of  all  defences  which 
would  be  good  against  the  agent,  who  is  by  the  supposition 
the  plaintiff  on  the  record;  secondly,  he  may  avail  himself 
of  those  which  would  be  good  against  the  principal  for 
whose  sole  use  the  action  has  been  brought.  [400] 

An  unknown  principal,  when  discovered,  is  liable  on  the 

4.  Sims  V.  Bond,  5  B.  &  Ad.  393.  5.  Baring  v.  Anie,  2  B.  &  Ad.  137; 

Parker  v.  Donaldson.  3  W.  &  S.  9. 
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contraets  whieh  his  agent  makes  for  him.  [401]  On  the 
atber  hand,  if  the  agent  contract  withont  naming  any  prin* 
dp^lf  he  is  himself  the  person  prima  facie  responsible;  and 
thongh  the  other  party  may,  in  most  cases,  elect  to  charge 
the  employer  on  discovering  him,  yet  he  need  not  do  so,  bnt 
may,  if  he  please,  continue  to  look  to  the  agent  He  may 
also  elect  to  charge  either  the  agent  or  his  principal,  where 
the  agent,  at  the  time  of  making  the  contract,  says  that  he 
has  a  principal,  but  declines  to  say  who  that  principal  is. 
[402]    This  election  when  once  made,  is  binding. 

The  role  upon  this  subject  is  thus  laid  down  by  Lord 
Tenterdem:  '^  If  a  person  sells  goods,  supposing  at  the 
time  of  the  contract  that  he  is  dealing  with  the  principal, 
but  afterwards  discovers  that  the  person  with  whom  he  has 
been  dealing  is  not  the  principal  in  the  transaction,  but 
agent  for  a  third  person,  though  he  may  in  the  meantime 
have  debited  the  agent  with  it,  he  may  afterwards  recover 
the  amount  from  the  real  principal,  subject,  however,  to  this 
qualification,  that  the  state  of  the  account  between  the  prin- 
cipal and  the  agent  is  not  altered  to  the  prejudice  of  the 
principal.  [403]  On  the  other  hand,  if,  at  the  time  of  the 
sale,  the  seller  knows,  not  only  that  the  person  who  is  nomi- 
nally dealing  with  him  is  not  principal  but  agent,  and  also 
knows  who  the  principal  really  is,  and  notwithstanding  all 
that  knowledge,  deals  with  him,  and  him  alone,  then  the 
seller  cannot  afterwards,  on  the  failure  of  the  agent,  turn 
round  and  charge  the  principal,  having  once  made  his  elec- 
tion at  the  time  when  he  had  the  power  of  choosing  between 
the  one  and  the  other. ''•  [404] 

Where  a  British  merchant  is  buying  for  a  foreigner,  ac- 
cording to  the  universal  understanding  of  merchants  and 
of  all  persons  in  trade,  the  credit  is  then  considered  to  be 
given  to  the  British  buyer,  and  not  to  the  foreigner,  al- 
though, of  course,  a  contract  may  be  made  by  the  agent  so 
as  to  charge  the  foreigner  and  not  himself.   [405]     The 

6.  See,  generally,  the  leading  cases,  573;  2  Smith's  L.  G.  *353;  Thompson 

Paterson  ▼.  Oandasequi,  15  East,  62;  ▼.  Darenport,  9  B.  A  G.  78;  2  Smith's 

3  Smith's  L.G.  (7th  Am.  Ed.)  *348;  L.    G.    *358    and   notes;    Tiffany   on 

Addison    t.     Gandasequi,    4    Taunt.  Agency,  364,  865. 
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question,  which  is  liable  —  the  foreign  principal,  or  the 
English  agent  —  is  one  of  intention,  in  which  the  fact  that 
the  principal  debtor  is  a  foreigner  residing  abroad,  renders 
it  highly  improbable  that  the  credit  shonld  have  been  given 
to  him. 

Bnt  there  is  this  qualification  to  the  right  of  election, 
namely,  that  if  the  state  of  accounts  between  the  agent  and 
principal  have  been  altered,  so  that  the  principal  would  be 
[unjustly]  subjected  to  a  loss  by  the  other  contracting 
party  ^s  election,  the  right  of  election  is  in  such  case  lost. 
Still,  this  quaMcation  is  itself  subject  to  a  minor  one, 
namely,  that  the  principal  cannot,  by  prematurely  and  im- 
properly settling  with  his  agent,  deprive  the  other  contract- 
ing party  of  his  right  of  election.^  [406] 

An  agent  making  and  signing  a  contract  as  such  would 
in  general,  in  the  absence  of  a  custom  to  the  contrary,  not 
be  liable  or  entitled  to  sue  upon  it.^  [411]  Tet,  in  ^^  every 
contract,  if  the  agent  chooses  to  make  himself  a  contracting 
I>arty,  the  other  contracting  party  may  either  sue  the  agent 
who  has  himself  contracted,  though  on  behalf  of  another, 
or  he  may  sue  the  principal  who  has  contracted  through  his 
agent;  and  this,  whether  the  principal  was  known  at  the 
time  or  not,  or  whether  it  was  or  was  not  known  that  he 
was  a  principal.''^  [412]  And  as  in  such  a  case  the  agent 
is  liable,  so  also  he  has  a  right  to  sue. 

Partnership  is  the  result  of  a  contract  whereby  two  or 
more  persons  agree  to  combine  property  or  labor  for  the 
purpose  of  a  common  undertaking,  and  the  acquisition 
of  a  common  profit.^  [413]  One  party  may  contribute  all 
the  money,  or  all  the  stock,  or  all  the  labor  necessary  for 
the  purposes  of  the  firm.  But  in  order  to  make  people 
liable  as  partners  to  each  other,  it  is  necessary  that  there 
should  be  a  community  of  profits,  although  one  of  theni 

7.  See  next  note,  supra,  partnership    receives    special     treat- 

8.  Fleet  v.  Murton,  L.  R.  7  Q.  B.     ment. 

129.  See,  generally,  as  to  what  consti- 

9.  Christofferson  v.  Hansen,  L.  R.  tutes  a  partnership,  Gilmore  on  Part* 
7  Q.  B.  613,  per  Blackburn,  J.  nership    (1911),  ch.  1. 

1.  See  post,  where   the  subject  of 
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may  stipulate  to  be  indemnified  against  loss.  This,  how- 
ever, respects  their  mntnal  claims,  for,  however  they  may 
stipulate  with  each  other,  all  who  take  a  share  in  the  profits, 
and  all  who  allow  themselves  to  be  described  and  held  out 
as  partners,  are  liable  as  such  to  those  to  whom  they  have 
so  held  themselves  out. 

Supposing  the  parties  to  have  become  partners,  the  result 
is  that  each  individual  partner  constitutes  the  others  his 
agents  for  the  purposes  of  entering  into  all  contracts  for 
him  within  the  scope  of  the  partnership  concern,  and  conse- 
quently that  he  is  liable  to  the  performance  of  all  such 
contracts  in  the  same  manner  as  if  entered  into  personally 
by  himself.^ 

In  general  no  new  member  can  be  introduced  into  the 
partnership  without  the  consent  of  all  the  partners. 

Where  there  is  no  specific  authority,  the  individual  mem- 
bers will  be  liable  upon  the  partnership  contracts,  or  not, 
according  as  the  contract  is  in  the  ordinary  course  of  the 
partnership  business  or  not.'  [414] 

There  is  nothing,  however,  to  prevent  the  parties  from 
confining  the  credit  to  an  individual  partner;  and  it  is  a 
question  for  the  jury  whether  this  has  or  has  not  been  done. 
[415]  If  a  person  contract  with  another  person,  knowing 
him  alone  in  the  transaction,  he  may  sue  him  only.  If,  after 
the  contract  be  made,  he  discover  that  he  had  a  secret 
partner  who  had  an  interest  in  the  contract,  he  is  at  liberty 
to  sue  that  secret  partner  jointly  with  him,  but  he  is  not 
bound  so  to  do.  [416]  If  a  person,  contracting  with  another 
for  goods,  delivers  an  invoice  made  out  to  a  firm,  and 
nothing  is  said  as  to  the  persons  composing  it,  he  takes  his 
chance  who  are  the  partners  in  that  firm.  [417]  If,  indeed, 
the  party  represents  himself  as  the  only  person  composing 
the  firm,  an  action  may  be  brought  against  him  alone;  or 
if,  on  being  asked  who  his  partners  are,  he  refused  to  give 

S.  The  powers  of   partners  among  rule  is  well  stated  in  the  text,  supra. 

themselves  are  governed  by  the  part-  See  Gilmore  on  Partnership,  276. 

nership  agreement.    Gilmore  on  Part-  S.  See  next  note,  aupra. 
ship,  275.     As  to  third  parties  the 
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any  information,  that  might  be  evidence  for  the  jury  to  say 
whether  he  did  not  hold  himself  out  as  solely  liable.* 

The  liability  arising  from  the  naked  fact  of  partnership 
is  prima  facie  the  liability  of  all  the  partners,  and  may  be 
rebutted  by  direct  evidence  that  credit  was  not  given  to  the 
partnership,  but  to  an  individual  member  of  it.*^  [419] 

The  debt  for  which  an  action  is  brought  must  have  ac- 
crued during  the  time  the  party  sued  was  actually  in  part- 
nership. [420]  He  will  be  liable  neither  for  contracts  made 
before  he  became  a  partner,  nor  after  he  ceases  to  be  one, 
provided  he  gives  proper  notice  of  his  retirement.^ 

Dormant  partners  are  equally  liable  with  ostensible  part- 
ners upon  all  contracts  [not  under  seal]  made  for  the  firm 
during  their  partnership  J 

Nominal  partners  are  as  liable  as  dormant  ones.  But  the 
claims  for  which  a  pamer  merely  nominal  is  liable,  must 
arise  out  of  credit  really  given  to  the  fact  that  he  was  a 
partner  when  the  credit  was  given.®  [421] 

A  general  notice  is  sufficient  to  discharge  partners  who 
retire  from  firms  as  regards  the  world  at  large;  but  an  ex- 
press notice  is  requisite  to  discharge  them  as  regards  previ- 
ous customers.  [422]  This  being  given,  the  retiring  part- 
ner is  effectually  discharged  from  aU  debts  subsequently 
accruing;  nor  can  he  be  made  liable  by  any  unauthorized 
use  of  his  name  by  his  previous  partners,  though  his  lia- 
bility, as  well  as  his  power  to  make  admissions,  or  to  re- 
lease or  sue  for  debts  contracted  during  his  partnership, 
of  course  remains.' 

Where  bills  are  drawn  by  partners  in  trade,  the  general 
authority  implied  by  the  custom  of  merchants  binds  each 
partner;  but  not  so  where  the  partnership  is  not  of  a  com- 
mercial nature,  such  as  that  of  attorneys,  for  instance,  in 
which  case  it  must  be  shown  that  the  party  accepting  or 

4.  Bonfteld  ▼.  Smith,  12  M.  ft  W.  Heath  ▼.  Sansum,  4  B.  &  Ad.  172; 
405,  per  Abinger,  C.  B.  Parker  ▼.  Caruthers,  3  Esp.  248. 

6.  Beckham  v.  Knight,  4  Bing.  N.  7.  Robinson  v.  Drummond,  2  B.  ft 
C.  243.  Ad.  308. 

6.  Vere  v.  Athby,  10  B.  ft  C.  288;         8.  Dickenson  y.  Valpy,  10  B.  ft  a 

128. 
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drawing  had  special  authority  to  do  so,  even  where  it  is 
done  in  the  name  of  the  firm.^  [423]  Where  one  partner 
signs  for  the  firm,  being  authorized  to  do  so,  and  describes 
himself  as  signing  for  the  firm,  he  is  not  separately  liable, 
but  the  firm  alone.  If  he  accepts,  professing  to  have  au- 
thority which  he  has  not,  a  bill  addressed  to  the  firm,  he 
makes  himself  liable  thereby.* 

Partners  are  not  liable  for  the  fraudulent  contracts  of 
a  co-partner,  if  they  can  prove  the  knowledge  of  the  fraud 
by  the  plaintiff.^  Neither  are  they  bound  where  an  express 
warning  was  given  to  the  plaintiff  by  the  partners  sought 
to  be  charged. 

Factors  are  intrusted  with  the  possession  of  the  prop- 
erty they  are  to  dispose  of;  brokers  are  intrusted  with  the 
disposal,  but  not  with  the  possession.  [424]  The  latter, 
therefore,  are  mere  middle  men  between  the  two  parties 
contracting,  and  cannot  sue  in  their  own  name  upon  con- 
tracts made  by  them  as  brokers.  Neither  are  they  liable 
upon  contracts  so  made,  unless  there  be  an  usage  in  the 
particular  trade  to  make  the  broker,  though  contracting  as 
such,  personally  liable.  And  evidence  of  such  usage  is  ad- 
missible, even  though  the  contract  of  sale  be  in  writing. 
The  contract  between  the  parties  employing  the  broker  is 


9.  Abel  V.  Sutton,  3  Esp.  108. 

In  Farrar  t.  Deflinne,  1  Ckir.  ft  K. 
^80,  tbe  defendant  had  been  a  dor- 
mant partner,  but  ceased  to  be  so  be- 
fore the  debts  accrued  for  which  the 
action  was  brought.  The  plaintiff 
had  known  of  the  partnership,  but 
the  dissolution  not  having  been  ad- 
vertised, he  had  no  knowledge  of  it. 
Mr.  Justice  Cresswell  said,  in  sum- 
ming up  the  case:  "  The  law  stands 
thus:  if  there  had  been  a  notorious 
partnership,  but  no  notice  had  been 
^iven  of  the  dissolution  thereof,  the 
defendant  would  have  been  liable.  If 
there  had  been  a  general  notice,  that 
would  have  been  sufficient  far  all  hut 


actual  oustomert;  these,  however, 
must  have  had  some  kind  of  actual 
notice.  If  the  partnership  had  re- 
mained profoundly  secret,  the  de- 
fendant could  not  have  been  affected 
by  transactions  which  took  place  af- 
ter he  had  retired;  but  if  the  part- 
nership had  become  known  to  any 
person  or  persons,  he  would  be  in  the 
same  situation  as  to  all  such  persons, 
as  if  the  existence  of  the  partnership 
had  been  notorious." 

1.  Hedley  v.  Bainbridge,  3  Q.  B. 
316. 

3.  Ex  parte  Buckley,  14  M.  ft  W. 
469. 

8.  Musgprave  ▼.  Drake,  5  Q.  B.  185. 
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the  contract  of  employment,  and  not  the  contract  of  sale, 
and  the  custom  is  attached  to  the  employment.* 

In  practice,  the  bought  and  sold  notes,  which  are  memor- 
anda of  the  purchase  and  sale,  signed  by  the  broker,  and 
sent  to  the  parties,  are  considered  as  constituting  the  com- 
plete proof  of  the  contract.  [426] 

As  factors  are  intrusted  with  the  possession  of  goods 
usually  for  the  purpose  of  selling  them,  the  ordinary  rules 
applying  to  agents  apply  to  them,  so  far  as  they  are  exercis- 
ing their  authorky  to  sell.  [428]  The  mere  relation  of  prin- 
cipal and  factor  confers  ordinarily  an  authority  to  sell  at 
such  times  and  for  such  prices  as  the  factor  may,  in  the 
exercise  of  his  discretion,  think  best  for  his  employer;  but 
if  he  receives  the  goods  subject  to  any  special  instructions, 
he  is  bound  to  obey  them.  [429]  But  this  being  the  factor's 
usual  employment,  it  is  obvious  that  if  he  pledges  the  goods 
which  he  is  authorized  to  sell,  he  does  not  act  in  the  usual 
course  of  his  employment;  and  if  he  had  not  an  express 
authority  to  pledge,  he  could  not,  by  pledging,  confer  any 
right  on  the  pledgee.* 

As  to  a  wtfe's  power  to  bind  her  husband  by  contract, 
the  rule  is  that  whenever  a  wife's  contract  made  during 
marriage  binds  the  husband,  it  is  on  the  ground  that  she 
entered  into  it  as  his  agent.^  [431]  She  may  be  appointed 
his  agent  in  the  same  way  that  any  other  individual  may, 
either  by  express  words  or  by  implication.  [432]  Thus 
where  goods  for  which  a  wife  has  ordinarily  authority  to 
contract  on  the  part  of  her  husband,  such  as  articles  of 
dress,  are  ordered  by  her  and  delivered  at  his  residence, 

4.  A  factor   is  distinguished  from  6.  It  is  a  principle,  as  old  as  the 

a  broker  by  being  entrusted  with  the  time  of  Fitzherbert,  that,  whenever  a 

possesiion,   management  and  control  wife's  contract  made  during  marriage 

of  the  goods  and  by  being  authorized  binds  the  husband,  it  is  on  the  ground 

to  buy  and  sell  in  his  own  name  as  that  she  entered  into  it  as  his  agent, 

well  as  that  of  his  principal.    Burr.  Fitz.  Nat.  Brev.,  27,  C;   Ibid.,  118, 

Law  Die.  P.;   Ibid.,  120,  G.     See,  also,  Sawyer 

6.  See  1  Pars,  on  Contracts    (5th  v.  Cutting,  23  Verm.  486;   Leeds  t. 

Ed.),   93.     Tliese   subjects   are   more  Vail,  15  Penn.  St.  185. 
fuUy  treated  in  Agency,  ante. 
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where  she  also  resides,  prima  facie  the  husband  is  liable. 
[433] 

There  is  a  peculiar  sort  of  ageucyi  which  is  implied  from 
the  circumstance  of  two  persons  living  together  as  man  and 
wife,  from  which  circumstance  a  presumption  arises  that 
the  wife  has  authority  to  bind  the  husband  by  her  contracts 
for  necessaries  suitable  to  his  fortune  and  rank  in  life.  [434] 
The  contract,  however,  must  be  for  necessaries,  and  the 
party  making  it  must  not  have  been  forbidden  to  trust  her. 

WhsA  are  necessaries  depends  upon  the  circumstances  of 
the  particular  case  under  discussion  for  the  time  being.'' 
[435] 

The  points  hitherto  considered  all  arise  in  cases  in  which 
the  husband  and  wife  continue  to  live  together.  But  if  the 
wife,  when  she  makes  the  contract,  is  living  separated  from 
her  husband,  the  case  is  quite  different;  and  the  only  ques- 
tion is,  whether  the  separation  is  with  the  husband's  assent, 
or  produced  by  the  husband's  misconduct.  [439]  If  the 
husband  drive  his  wife  from  home,  or  if  he  do  so  miscon- 


7.  See,  generally,  Manby  t.  Scott, 
1  Lev.  4;  1  Sid.  109;  2  Smith's  L.  C. 
(7th  Am.  Ed.)  *406;  Montague  ▼. 
Benedict,  3  B.  ft  C.  631;  2  Smith's 
L.  C.  (7th  Am.  Ed.)  ^427;  Seaton  v. 
Benedict,  5  Bing.  28;  2  Smith's  L.  C. 
•431. 

"The  cases  most  frequently  re- 
ferred to  on  the  subject  are  Mon- 
tague ▼.  Benedict  and  Seaton  v.  Bene- 
dict»  supra.  The  name  of  the  de- 
fendant probably  strikes  you  as  fic- 
titious, and  in  truth  it  is  so,  being 
taken  from  a  play  of  Shakespeare, 
ealled  Much  Ado  About  Nothingy  in 
which  one  of  the  characters  is  a  young 
officer  named  Benedict,  who  protests 
vehemently  against  marriage.  The 
real  defendant  was  a  highly  respect- 
able professional  gentleman;  and  it 
was  sought  in  Seaton  ▼.  Benedict  to 
charge  him  with  a  bill  contracted  by 
his  wife  for  articles  of  millinery  of 

12 


a  very  expensive  description.  It  ap- 
peared at  the  trial  that  she  was  al- 
ready supplied  with  all  necessary  ar- 
ticles of  dress ;  and  the  court  held,  on 
a  motion  for  a  new  trial,  that  the 
defendant  was  in  point  of  law  en- 
titled to  the  verdict." 

**  In  the  other  case  of  Montague  v. 
Benedict,  the  goods  supplied  were  ar- 
ticles of  jewellery,  to  the  amount  of 
£83,  which  had  been  delivered  in  the 
course  of  two  months.  The  plaintiff's 
evidence  was,  that  the  defendant  lived 
in  a  furnished  house  of  which  the 
rent  was  £200  a  year,  and  that  the 
lady  had  a  fortune  of  £4000;  the  de- 
fendant's that  the  lady  was  already 
supplied  with  sufficient  jewellery.  The 
jury  found  a  verdict  for  the  plaintiff; 
but  the  court  set  it  aside,  on  the 
ground  that  there  was  no  evidence  to 
support  it."  Smith  on  Contracts  (6th 
Ed.),  ^435. 
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duct  himself  that  it  is  morally  impossible  and  imreasonable 
that  she  should  continue  to  reside  in  his  house,  he  sends  her 
into  the  world  with  authority  to  pledge  his  credit  for  her 
necessary  expenses.  And  this  authority  he  cannot  revoke 
or  control  by  any  notice  or  prohibition  whatever.  Even  if 
the  husband  became  lunatic,  and  therefore  unable  to  pro- 
vide his  wife  with  necessaries,  he  is  in  the  same  situation 
as  a  husband  omitting  to  furnish  them.  But  the  authority 
of  the  wife  to  pledge  her  husband's  credit  is  no  greater  in 
the  case  of  a  lunatic  than  in  the  ordinary  case  of  husband 
and  wife.  [440] 

In  like  manner,  if  the  husband  and  wife  mutually  consent 
to  Live  apart,  she  has  a  right  to  bind  him  by  contracting  for 
her  reasonable  and  necessary  expenses  as  long  as  the  con- 
sent continues.  But  in  those  cases  in  which  the  wife,  living 
apart  from  her  husband,  has  authority  to  bind  him  by  con- 
tracts for  necessaries,  if  he  allow  and  pay  her  a  sufficient 
maintenance,  the  authority  is  gone,  and  her  contracts,  even 
for  necessaries,  will  not  bind  him.  And  if  the  wife  when 
living  separate  has  a  sufficient  maintenance,  though  not 
paid  by  her  husband,  supplies  furnished  to  her  cannot  be 
necessaries  for  which  he  is  liable. 

But  when  the  separation  is  occasioned  neither  by  his 
misconduct  nor  consent,  she  has  no  authority  at  all  to 
pledge  her  husband's  credit,  and  the  person  who  contracts 
with  her  does  so  at  his  peril.  [441]  And  where  a  married 
woman  is  found  living  apart  from  her  husband,  the  prima 
facie  presumption  is,  that  it  is  neither  in  consequence  of 
his  improper  conduct  nor  by  his  assent,  and  therefore  it 
always  lies  on  the  person  who  gave  her  credit  to  show  what 
were  the  circumstances  under  which  they  separated. 

Where  the  wife,  in  consequence  of  the  circumstances 
under  which  she  separated  from  her  husband,  has  authority 
to  bind  him  by  contracts,  those  contracts  must  be  for  neces- 
saries suitable  to  his  rank  and  means.  What  are  such 
necessaries,  is  a  question  which  turns  on  the  particular  cir- 
cumstances of  each  case.^*  [442] 

7a.  See  tlie  text  for  instances. 
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The  wife  also  may  under  some  circumstances  pledge  her 
husband's  credit  for  such  necessaries  for  their  children  as 
may  be  reasonable  with  reference  to  the  husband's  station. 
[444]  Thus  where  an  infant  is  by  law  proi)erly  in  the  care 
of  the  wife,  the  reasonable  exj^enses  of  providing  for  it  are 
part  of  the  reasonable  expenses  of  the  wife,  for  which  she 
has  authority  to  pledge  her  husband's  credit.  [445] 

The  whole  of  this  branch  of  the  law  may  be  shortly  sum- 
med up  thus:  while  a  wife  continues  to  live  with  her  hus- 
band, the  presumption  is  that  she  has  authority  to  bind  him 
by  contracting  for  necessaries;  but  that  presumption  is 
subject  to  be  rebutted.  When  she  is  living  separately  from 
him,  the  presumption  is  that  she  has  no  such  authority; 
but  that  presumption  also  is  subject  to  be  rebutted,  by 
showing  that  the  separation  was  by  consent,  or  occasioned 
by  the  husband's  misconduct;  in  which  cases,  if  he  leave 
her  without  adequate  funds  for  her  support,  she  has  a  right 
to  pledge  his  credit  by  contracting  for  necessaries.* 

The  ordinary  remedy  in  a  court  of  law  for  breach  of  con- 
tract is  by  action,  and  there  are  distinct  forms  of  action 
applicable  to  the  breach  of  distinct  species  of  contract. 
[449] 

If  the  contract  be  by  record,  the  remedy  is  by  writ  of 
scire  facias,  which  lies  only  upon  a  record,  and  which  has 
obtained  its  name  from  the  Latin  words  it  formerly  con- 
tained, commanding  the  sheriff  to  make  the  defendant  know 
that  the  court  commanded  his  appearance  to  answer  why 
execution  should  not  issue  against  him. 

If  the  record  create  a  debt,  that  is,  render  a  sum  certain 
payable  by  the  one  party  to  the  other,  an  action  of  debt 
will  lie  to  enforce  payment,  if  the  plaintiff  prefer  that  form 
of  proceeding  to  a  scire  facids. 

The  action  of  debt  lies  in  every  case  where  there  is  a 
liquidated  pecuniary  duty  from  one  person  to  another.  In 
such  case  judgment  by  default  is  final. 

If  the  contract  be  by  deed,  the  remedy  is  by  action  of 
covenant,  which  lies  to  enforce  a  contract  by  deed,  for  which 
it  is  the  only  remedy  at  common  law,  unless  the  contract 

8.  See,  generally,  as  to  neceBsaries,  Ewell's  Lead.  Cases  (Ist  Ed.). 
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be  for  payment  of  a  liquidated  sum,  in  which  case,  as  I  have 
already  said,  the  plaintiff  may,  if  he  prefer  it,  maintain  an 
action  of  debt.  [450] 

If  the  contract  be  neither  by  record  nor  by  deed,  —  If, 
in  other  words,  it  be  a  simple  contract,  either  reduced  to 
writing,  or  by  mere  words  without  writing,  —  the  remedy, 
unless  it  be  for  payment  of  a  fixed  sum  of  money,  in  which 
case  debt  also  will  lie,  is  by  an  action  of  assumpsit.' 

The  time  within  which  those  remedies  are  to  be  pursued 
depends  upon  the  provisions  of  the  acts  of  parliament 
which  we  call  Statutes  of  Limitation.^  [451] 

The  periods  of  limitation  prescribed  by  the  statute  begin 
to  run  from  the  accruing  of  the  cause  of  action;  [454]  [that 
is,  from  the  time  when  the  creditor  could  have  commenced 
his  action.] 

Construction  of  contracts.  The  construction  of  all  writ- 
ten instruments  belongs  to  the  court  alone,  whose  duty  it 
is  to  construe  all  such  instruments  as  soon  as  the  true  mean- 
ing  of  the  words  in  which  they  are  couched,  and  the  sur- 
rounding circumstances,  if  any,  have  been  ascertained  as 
facts  by  the  jury;  and  it  is  the  duty  of  the  jury  to  take  the 
construction  from  the  court,  either  absolutely,  if  there  be 
no  words  to  be  construed  as  words  of  art  or  phrases  of 


9.  As  to  remedies,  see,  generally, 
post.  Pleading  and  notes. 

1.  From  the  limitationi  introduced 
by  the  English  statute,  21  James  I., 
c.  16,  there  were  certain  excepted 
caseSt  which  exceptions  have,  with 
more  or  less  modifications,  been  pretty 
generally  incorporated  into  the  stat- 
utes of  the  several  states.  By  the 
statute  of  James,  if  the  plaintiff  at 
the  time  of  the  accruing  of  the  cause 
of  action  was  an  infant,  a  married 
woman,  non  compos  mentis,  impris- 
oned, .or  beyond  the  seas,  the  period 
of  limitation  did  not  begin  to  run  till 
the  removal  of  the  plaintiffs  disdbiU 

An  acknowledgment  of  indebted$iess 
amounting    to    or    implying    a    new 


promise,  or  a  part  payment,  u>iU  in 
general  take  a  case  out  of  the  stat- 
ule;  and  in  such  case  the  statute  be- 
gins to  run  from  the  time  of  such 
acknowledgment  or  part  payment. 

The  statute  of  21  James  I,  was  ap' 
plicable  to  all  actions  of  account  and 
upon  the  case,  other  than  such  ac* 
counts  as  concern  the  trade  of  mer^ 
ohandise  between  merchant  and  mer- 
chant, their  factors  or  servants;  and 
similar  provisions  have  been  re-en- 
acted in  many  of  the  United  States. 
The  statutes  of  limitation  in  the  sev- 
eral states  are  so  various  that  the 
student  will  find  it  necessary  to  con- 
sult the  statute  of  his  own  state  for 
details. 
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commeroe,  and  no  snrronnding  circumstances  to  be  ascer- 
tained; or  conditionally,  when  those  words  or  circumstances 
are  necessarily  referred  to  them.  [485] 

The  same  sense  is  to  be  put  upon  the  words  of  a  contract 
in  an  instrument  under  seal  as  would  be  put  upon  the  same 
words  in  any  instrument  not  under  seal  [487]  And  the 
rule  of  construction  is  the  same,  whether  in  a  civil  or  a 
criminal  court,  or  whether  in  a  court  of  law  or  equity.* 

In  the  first  place,  it  is  the  most  important  of  all  the  rules 
of  constructicm,  thisit  the  whole  of  the  agreement  is  to  be 
considered.^  Such  a  meaning  is  to  be  given  to  particular 
parts  as  will,  without  violence  to  the  words,  be  consistent 
with  all  the  rest,  and  with  the  evident  object  and  intention 
of  the  contracting  parties.  [488] 

An  important  instance  of  the  rule  under  consideration  is, 
that  where  general  words  follow  others  of  more  particulai* 
meaning,  they  are  to  be  construed  as  applicable  to  things 
ejusdem  generis  with  the  former  particular  words.^  [502] 

It  is  obvious  that  if  the  whole  of  the  agreement  is  to  bo 
considered,  the  place  where  it  was  made,  the  time  when,  the 
objects  of  the  parties,  and  the  department  of  science  or  art, 
trade  or  commerce,  to  which  the  subject-matter  of  it  be- 
longs, must  be  regarded;  for,  otherwise,  the  meaning  of 
words  which  have  peculiar  acceptations  at  different  times 
and  places,  and  in  relation  to  different  subject-matters,  can- 
not be  accurately  imderstood.  [505]    But  bearing  in  mind 

S.  "  It  would  have  appeared  need-  is  to  be  the  consequence  of  the  con- 
leaa  to  remark  that  the  same  sense  Is  tract,  or  what  the  remedy  for  the 
to  be  put  upon  the  words  of  a  con-  breach,  or  by  any  other  matter  in 
tract  in  an  instrument  under  seal,  as  which  the  praatioe  of  the  courts  may 
would  be  put  upon  the  same  words  differ.  The  rule  of  construction,  there- 
in any  instrument  not  under  seal,  tf  fore,  must  be  the  same,  whether  in  a 
the  question  had  not  actually  been  civil  or  a  criminal  court,  or  whether 
raised  in  argument;  for  the  same  in-  in  a  court  of  law  or  equity."  Text, 
tention  will  be  expressed  by  the  same  pp.  486,  487. 

words  in  a  contract  in  writing  wheth-         8.  Moneypenny  v.  Moneypenny,  28 

er  with  or  without  seal.    Nor  can  it  L.  J.    (Ch.)   303;   31  id.  269;   and  9 

signify  in  what  court  the  instrument  H.  L.  G.  114. 

is  construed;   for  the  question,  what         4.  Cullen  v.   Butler,   5   M.   ft  Sel. 

is  the  meaning  of  the  contract,  can-  461. 
not  be  affected  by  the  question,  what 
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these  observations  as  to  the  peculiar  meaning  which  words 
sometimes  bear,  to  the  context  of  the  whole  contract,  the 
usual  and  proper  mode  of  understanding  words  is  accord- 
ing to  their  ordinary  sense  and  meaning.*^  [506] 

These  are  the  principal  rules  for  the  construction  of  con- 
tracts. [508]  There  are  others,  less  general,  which  are 
sometimes  referred  to.  They  will  be  found  very  clearly 
treated  of  in  Broom's  Maxims,  last  edition;  and  both  these 
and  the  more  general  rules  which  it  has  been  attempted  to 
illustrate  in  this  volume  are  explained  at  large  in  Shop- 
pard's  Touchstone.* 

5.  Prest  V.  Dowie,  33  L.  J.  (Q.  B.)  found  in  the  4l8t  chapter  of  Blacks 
172;  Barton  v.  Fitzgerald,  15  East,  well  on  Tax  Titles.  See,  generally,. 
530.  Black  on  the  Construction  and  Inter- 

6.  A  large  collection  of  rules  for  pretation  of  Statutes;  Clark  on  Con* 
the  eonstmctioa  of  statutes  will  be  tracts,  ch.  10. 
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CHAPTER  I. 

DEFINITIONS,  BTO. 

A  corporation  aggregate  is  a  body,  created  by  law,  com- 
posed of  individuals  united  under  a  common  name,  the 
members  of  which  succeed  each  other,  so  that  the  body 
continues  the  same,  notwithstanding  the  change  of  the  in- 
dividuals who  compose  it,  and  is,  for  certain  purposes,  con- 
sidered as  a  naturid  person.^ 

The  following  definition  of  a  corporation  is  given  by 
Chief  Justice  Marshall,  in  the  celebrated  case  of  Dartmouth 
CoUege  V.  Woodward:*  *'A  corporation,''  says  the  Chief 
Justice,  ''is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.  Being  the  mere 
creature  of  law,  it  possesses  only  those  properties,  which 
the  charter  of  its  creation  confers  upon  it,  either  expressly, 
or  as  incidental  to  its  very  existence.  These  are  such  as  are 
supposed  best  calculated  to  effect  the  object  for  which  it 
was  created.  Among  the  most  important  are  immortality, 
and,  if  the  expression  may  be  allowed,  individuality;  prop- 
erties, by  which  a  perpetual  succession  of  many  persons  are 
considered  as  the  same,  and  may  act  as  a  single  individual. 
They  enable  a  corporation  to  manage  its  own  affairs,  and 
to  hold  property  without  the  perplexing  intricacies,  the 
harzardous  and  endless  necessity  of  peri>etual  conveyances 
for  the  purpose  of  transmitting  it  from  hand  to  hand.  It  is 
chiefly  for  the  purpose  of  clothing  bodies  of  men  in  succes- 
sion, with  these  qualities  and  capacities,  that  corporations 
were  invented,  and  are  in  use.    By  these  means  a  perpetual 

L  Browne's   Civil   Law,   09;    Civil      418;    2    Kent,    Com.    215;    1    Kyd. 
Code  of  IxmisUuia,  tit.  10,  eh.  1,  art.      Corp.  13. 

S.  4   Wheat.    636. 
[186] 
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sncoession  of  individuals  are  capable  of  acting  for  the  pro- 
motion of  the  particular  object,  like  one  immortal  being. 
But  this  being  does  not  share  in  the  civil  government  of 
the  country,  unless  that  be  the  purpose  for  which  it  was 
created.  Its  immortality  no  more  confers  on  it  political 
power,  or  a  political  character,  than  immortality  would 
confer  such  a  power  or  character  on  a  natural  person.  It 
is  no  more  a  State  instrument,  than  a  natural  person,  exer- 
cising the  same  powers,  would  be."  In  a  subsequent  case, 
the  same  learned  Judge  says:  **  The  great  object  of  an 
incorporation  is  to  bestow  the  character  and  properties  of 
individuality  on  a  collective  and  changing  body  of  men."' 

The  words  oorporatum  and  imoorporaiian  are  frequently  eonfonnded,  par- 
ticularly In  the  old  booke.  The  distinction  between  them  la,  howerer, 
obYious;  the  one  is  a  political  institution;  the  other  only  the  9^t  by  which 
that  institution  is  created. 

When  a  corporation  is  said  to  be  a  person,  it  is  understood  to  be  so 
only  in  certain  respects,  and  for  certain  purposes,  for  it  is  strictly  a 
political  institution.  The  construction  is,  that  when  "  persons  "  are  men- 
tioned in  a  statute,  corporations  are  included  if  they  fall  within  the  gen- 
eral reason  and  design  of  the  statute.^ 

The  immortality  of  a  corporation  means  only  its  capacity 
to  take,  in  perpetual  succession,  as  long  as  the  corporation 
exists;  so  far  is  it  from  being  literally  true  that  a  corpora- 
tion is  immortal,  many  corporations  of  recent  creation  are 
limited  in  their  duration  to  a  certain  number  of  years.  A 
corporation  may  not  only  be  limited,  as  to  duration,  in  its 
commencement,  but,  without  limitation,  may  be  dissolved, 
and  consequently  cease  to  exist,  for  want  of  members;  also 
by  voluntary  surrender  of  franchises,  forfeiture  by  misuser, 
&c.» 

The  word  corporation  often  signifies  a  community 
clothed  with  extensive  civil  authority;  and  a  community  of 
that  kind  is  sometimes  called  a  political,  sometimes  a  mu- 

3.  Providence  Bank  t.  Billings,  4  4.  School     Directors     ▼.     Garliflle 

Pet.  562.    See,  also,  for  other  defini-  Bank,  8  Watts,  291;  Blair  ▼.  Worley» 

tions,  4  Bl.  Com.  467;  Clark  on  Cor-  1  Scam.  718. 

porations  (2d  ed.),  1.   All  references  5.     See  2  Kent,  Com.  215;   dark 

to  Clark  on  Corporations  are  to  the  Corp.  (2d  ed.),  13,  note  36. 
second  edition  published  in  1007. 
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nicipaly  and  sometimes  a  public  corporatioxL  It  is  generally 
called  publiCi  when  it  has  for  its  object  the  government  of 
a  portion  of  the  State.* 

There  is  another  general  division  of  corporations,  which 
has  relation  to  the  number  of  persons  of  which  the  corpora- 
tion is  composed;  and  that  is,  sole  and  aggregate.  A  sole 
corporation,  as  its  name  imports,  consists  only  of  one  per- 
aoUj  to  whom  and  his  successors  belongs  that  legal  per- 
petuity, the  enjoyment  of  which  is  denied  to  all  natural 
persons-** 

1  he  King  of  Bngland  is  an  example  of  a  sole  corporation,  and  so  alio, 
u  is  considered,  is  a  bishop  and  a  yicar  in  that  country.  Thus,  the  parish 
minister  of  a  church  in  Bngland,  i#  said  to  be  seised,  during  his  incumb- 
ency, of  the  freehold  of  the  land,  with  which  his  church  is  endowed,  as 
j^ersoH^  eocle*iae;  and  he  is  deemed  capable,  as  a  sole  corporation,  of 
transmitting  the  land  to  his  successors^ 

Sole  ccNrporations,  it  is  believed,  are  not  common  in  the  United  States, 
in  those  States,  however,  where  the  religious  establishment  of  the  Church 
of  Bn^and  was  adopted,  when  they  were  colonies,  together  with  the  com- 
mon law  on  that  subject,  the  minister  of  the  parish  was  seised  of  the 
frediold,  as  persona  eccledoe,  in  the  same  manner  as  in  Bngland;  and 
the  right  of  his  successors  to  the  freehold,  being  thus  established,  was 
not  destroyed  by  the  abolition  of  the  regal  goTemment,  nor  can  it  be 
divested  even  by  an  act  of  the  State  legislature.^  In  Massachusetts,  also 
it  has  been  held  that  a  minister  seised  of  parsonage  lands,  in  the  right 
of  the  parish,  is  also  a  sole  corporation  for  this  purpose,  and  holds  the 
same  to  himself  and  his  successors.* 

Private  corporations  are  divided  into  ecclesiastical  and 
lay.  Ecclesiastical  corporations  are  such  as  are  composed 
of  members  who  are  associated  in  or  the  advancement  of 
religion.  They  may  be  either  sole,  as  a  bishop,  or  parson, 
or  aggregate,  as  in  former  times  were  the  abbot  and  monks.^ 

6.  See  Tinsman  v.  Belvidere  R.  Co.,  Church,  and  the  possession  in  the 
2  Dutch.  148.  abbot  or  bishop.    Gilh.  Ten,  110. 

6a.  1  Bl.  Com.  469.  See,  also,  Clark  8.  Town    of    Pawlet    v.    Qark,    0 

on  Corp.  23.  Cranch,  328. 

7.  Baron  Qilhert,  in  his  Treatise  on  9.  Brunswick  v.  Dunning,  7  Kass. 
Tenures,  says,  that  anciently  abbots  447;  Weston  v.  Hunt,  2  Mass.  501. 
and  prelates  were  supposed  to  be  mar-  1.  Terrett  v.  Taylor,  9  Cranch,  43. 
ried  to  the  Church,  inasmuch  as  the  The  first   sort   of   corporation,   says 
right  of  property  was  vested  in  the  Ayliffe,  in  his  Treatise  on  the  Civil 
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Before  the  reformation  and  the  dlBSOlution  of  monaateries,  ecclesiaatical 
corporationa  were  of  three  kinds.  The  first  consiated  of  thoae  who  were 
called  the  secular  clergy,  that  is,  a  clergy  composed  of  persons  having 
communion  with  the  world,  like  the  modern  clergy  of  England,  and  the 
clergy  of  the  United  States.  The  second  were  composed  of  monks,  who 
were  bound  by  a  solemn  vow  entirely  to  renounce  all  intercourse  with 
the  world,  and  to  spend  their  days  in  common  together,  under  the  direc- 
tion of  superiors,  and  according  to  regulations  prescribed  by  the  founder. 
The  third  were  religious  communities,  the  members  of  which,  without  any 
vow  to  relinquish  intercourse  with  the  laity,  lived  together  in  common^ 
in  order  to  serve  the  interests  and  objects  of  the  church;  and  such  were 
those,  who,  under  the  authority  of  the  bishop,  were  employed  as  religioua 
missionaries.' 

Lay  corporations  are  divided  into  eleemosjmary  and  civil. 
EleemosyriBxy  corporations  are  such  as  are  instituted  upon 
a  principle  of  charity;  their  object  being  the  peri>etual  dis- 
tribution of  the  bounty  of  the  founder  of  them,  to  such  per- 
sons as  he  has  directed.  Of  this  kind  are  hospitals  for  the 
relief  of  the  impotent,  indigent,  and  sick,  or  deaf  and  dumb.^ 
And  of  this  kind,  also,  are  all  colleges  and  academies  which 
are  founded  where  assistance  is  given  to  the  members 
thereof,  in  order  to  enable  them  to  prosecute  their  studies^ 
or  devotion,  with  ease  and  assiduity. 

The  reason  why  the  institutions  of  Oxford  and  Cambridge  are  not  con- 
sidered as  eleemosynary  is,  that  the  stipends,  which  are  annexed  to  par- 
ticular magistrates  and  professors,  are  pro  opera  et  lahore,  and  are  not 
merely  charitable  donations,  since  every  stipend  is  preceded  by  service 
and  duty>  Dartmouth  Ck}llege,  in  New  Hampshire,  on  the  other  hand,  is 
an  eleemosynary  corporation,  because  it  was  founded  by  private  bene- 
factors for  the  distribution  of  private  contributions.^  And  the  corpora- 
tion of  Dartmouth  College  would  not  be  an  ecclesiastical  corporation^ 
even  if  it  was  composed  entirely  of  ecclesiaatical  persons,  because  the 
object  of  it  is  not  entirely  ecclesiastical.* 

Civil  corporations  include  not  only  those  which  are  pub- 
lic, as  cities  and  towns,  but  private  corporations  created  for 

Law,  has  a  respect  unto  such  persons,  3.  1  Kyd,  26;  American  Asylum  v. 

whose  principal   business  regards  re-  Phoenix  Bank,  4  Conn.  272;  McKim 

ligion,   as   chapters   of  cathedral,   or  v.  Odom,  3  Bland,  Ch.  407. 

collegiate  churches,  monasteries,  and  4.  1  Bl.  Com.  472. 

the  like;  and  these  are  styled  ecclesi-  5.  Dartmouth     College     v.     Wood- 

astical    corporations.      Ayliffe,    Civil  ward,  4  Wheat.  681. 

Law,  196.  6.  Id;  and  4  Bl.  Com.  471. 
3.  2  Domat,  Civil  Law,  452. 
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an  indefinite  variety  of  temporal  purposes.  They  compre- 
hend institutions  of  learning,  and  it  has  been  long  estab- 
lished, that  the  nniversities  of  Oxford  and  Cambridge,  in 
England,  notwithstanding  their  subjection  to  the  influence 
of  the  church,  are  civil  corporations;  though  anciently  they 
were  deemed  ecclesiastical^  But  the  most  numerous,  and, 
in  a  secular  and  commercial  point  of  view,  the  most  import- 
ant class  of  private  civil  corporations,  and  which  are  very 
often  called  '*  companies, '*  consists,  at  the  present  day,  of 
banking,  insurance,  manufacturing,  and  extensive  trading 
corporations;  and  likewise  of  turnpike,  bridge,  canal,  and 
railroad  corporations.® 


CHAPTER  II. 

HOW  AND  BT  WHOM  PRIVATE  GOBPORATION8  MAY  BE  CHEATED. 

In  England,  the  king  or  queen  alone,  when  a  corporation 
is  intended  with  privileges,  which,  by  the  principles  of  the 
English  Law,  may  be  granted  by  the  king,  is  qualified  to 
create  a  corporation  by  his  or  her  sole  charter. 

ThuB  the  city  of  Annapolis,  in  Maryland,  was  incorporated  by  a  charter 
from  Queen  Anne,  when  she  held  the  government  of  the  Province.^ 

When,  on  the  other  hand,  it  is  intended  to  establish  a 
corporation  vested  with  powers  which  the  king  cannot  of 
himself  grant,  recourse  must  be  had  to  an  act  of  parliament; 
as  if  it  be  intended,  for  example,  to  grant  the  power  of  im- 
prisonment, as  in  the  case  of  the  College  of  Physicians;  or 
to  confer  a  monopoly,  as  in  the  case  of  the  East  India  Com- 
pany;^ or  when  a  court  is  erected,  with  a  power  to  proceed 
in  a  manner  contrary  to  the  rules  of  the  Common  Law.' 

7.  1  Bl.  Com.  471.  8.  Burke's    Speech    on    the    India 

8.  See,  generally,  dark  Corp.  23  et     Bill. 

•eg.  S.  I   Kyd,    61;    Cro.    Car.    73,   87. 

For  the  distinction  between  corpor-  In   the  United    States   Corporations 

ations  and  partnerships  and  limited  are  usually  organized  under  general 

partnerships,   see   Partnership,    post,  statutes,   prescribing   the  method   of 

L  See  note  to  p.  416  of  3  Bland,  Ch.  organization,    duration,    powers,    etc 
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All  the  corporations,  which  are  said  In  the  Bngllsh  books  to  hare  been 
created  by  the  Common  Law  and  by  preaeription,  Imply  the  sanction  of 
government  The  corporations,  existing  In  England  by  virtue  of  the 
(Common  Law,  are  supposed  to  have  been  warranted  by  the  concurrence 
of  former  governments;  Common  Law  being,  in  fact,  nothing  more  than 
custom  arising  from  an  universal  assent.  The  tenure  of  the  king,  and 
of  all  bishops,  parsons,  etc.,  to  their  respective  offices,  is  founded  on  the 
principle  Just  stated.^  So,  also.  In  the  case  of  corporations,  which  are 
said  to  exist  by  prescription,  such,  for  example,  as  the  corporation  of  the 
City  of  London,  and  others  which  have  enjoyed  and  exercised  corporate 
privileges  from  time  Immemorial;  they  are  in  the  eye  of  the  law  well 
founded;  for  though  no  legal  charter  can  be  shown,  yet  the  legal  presump- 
tion is,  there  once  was  a  charter,  which,  owing  to  the  accidents  of  time, 
is  lost  or  destroyed.^  A  corporation  by  prescription,  has  been  said  to  be 
a  corporation  which  has  existed  from  time  Immemorial,  and  of  which  it 
is  impossible  to  show  the  commencement  by  any  particular  charter  or 
act  of  parliament,  the  law  presuming  that  such  charter  or  act  of  parlia- 
ment once  existed,  but  that  it  has  been  lost  by  such  accidents  as  length 
of  time  may  produce.* 

No  precise  form  of  words  is  necessary  in  the  creation 
of  a  corporation  J  And  if  the  words  **  found/*  **  erect,** 
**  establish,*'  or  **  incorporate,**  are  wanting,  it  is  not  ma- 
terial;® for  the  assent  of  the  government  may  be  given  con- 
structively or  presumptively  without  such  words. 

It  was  held.  In  ancient  times,  if  the  king  granted  to  a  vill  gildam  mer- 
oatoriam,  it  was  by  such  grant  Incorporated.  So,  if  the  king  granted  to  a 
vill  to  be  quit  of  toll,  it  was,  for  that  purpose,  incorporated.  Or,  if  he 
granted  lands  to  them,  he  gave  them  a  corporate  capacity  to  take,  if  a 
rent  was  reserved.  And,  In  England,  there  are  many  instances  of  grants 
by  charter  to  the  inhabitants  of  a  town,  "  that  their  town  shall  be  a  free 
borough,**  and  that  they  shall  enjoy  various  privileges  and  exemptions, 
without  any  direct  clause  of  incorporation;  and  yet,  by  virtue  of  such 
charter,  such  towns  have  been  uniformly  considered  as  incorporated. 

But  the  intention  of  the  legislature  in  the  enactment  of  a 
law  concerning  associations  of  persons,  to  establish  them 

Consult  the  local  statutes.    See,  gen-  Town  of  Pawlet  v.  Clark,  0  Cranch, 

erally,  Clark  Corp.  29  et  eeq,  204;  Dillingham  v.  Snow,  i^  Mass.  547; 

4.  1    Bl.    Com.    472;    1    Kyd,    39;  Qark  Corp.  31,  319. 

Town  of  Pawlet  v.  Clark,  9  Cranch,  7.  Rex    v.   Amery,    1    T.   R.    575; 

t92.  Clark  Corp.  42. 

6.  n>id.;  2  Inst.  330.  8.  10  Co.  40b. 

6.  1  Kyd,  14;  2  Kent,  Com.  277; 
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under  corporate  organization  more  or  less  extensive,  must 
appear  plain.* 

Private  corporations,  —  turnpike  and  railroad  companies, 
banks,  &c. —  are  created  by  a  charter  or  act  of  incorpora- 
tion from  the  government,  which  is  in  the  nature  of  a  con- 
tract,^ and,  therefore,  in  order  to  complete  their  creation, 
something  more  than  the  mere  grant  of  a  charter  is  required; 
that  is,  in  order  to  give  to  the  charter  the  full  force  and 
effect  of  an  executed  contract,  it  must  be  accepted;  as  the 
government  cannot  incorporate  persons  for  their  benefit,  in 
consideration  of  the  benefit  to  accrue  to  the  government,  or 
to  the  public,  without  the  consent  of  such  persons.^  The 
intention  of  such  a  grant  of  incorporation  is  to  confer  some 
advantage  upon  the  grantees;  but  as  the  grant  may  be  coun- 
terbalanced by  the  conditions  which  accompany  it,  the 
grant  must  be  accepted  by  a  majority,  at  least,  of  those  who 
are  intended  to  be  incorporated.' 

What  will  amount  to  an  acceptance,  and  how  it  may  be 
proved.  Whether  a  charter  has  been  accepted,  will,  in  a 
measure,  depend  upon  the  circumstance  under  which  it  was 
granted.  If  a  peculiar  charter  is  applied  for,  and  it  is  given, 
there  can  be  no  reasonable  ground  to  doubt  its  immediate 
acceptance.  Grants  beneficial  to  corporations,  may  be  pre- 
sumed to  have  been  accepted,  and  an  express  acceptance  is 
not  necessary.*  A  corporation  created  by  statute,  which 
requires  certain  acts  to  be  done  before  it  can  be  considered 
in  esse,  must  show  such  acts  to  have  been  done  to  establish 
its  existence;  but  this  rule  does  not  apply  to  corporations 
declared  such  by  the  act  of  incorporation.*  If  a  charter  is 
granted  to  persons  who  have  not  applied  for  it,  the  grant  is 
said  to  be  in  fieri,  until  there  has  been  an  acceptance  ex- 

9.  Phillips  y.  Pearce,  5  B.  A  C.  423 ;  8.  Falconer  ▼.  Campbell,  2  McLean, 

lAwrence   ▼.    Fletcher,   8   Met.    153;  C.  C.  196;  Clark  Corp.  44. 

Medical   Institution   y.   Patterson,   1  8.  Rez.  v.  V.  Chan.  Cambridge,  3 

I>enio,   618,    5    id.    618;    Jackson   y.  Burr.  1661;  Clark  Corp.  44. 

Bank    of    Marietta^    0    Leigh,    240;  4.  Charles  River  Bridge  v.  Warren 

Clark  Corp.  42.  Bridge,  7  Pick.  344.   (6) 

1.  Clark  Corp.  44.  6.  Fire    Department    v.    Kip,     10 

Wen.  266. 
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pressed.'  It  may,  for  a  time,  remain  optional  with  the 
persons  intended  to  be  incorporated,  whether  they  will  take 
the  benefit  of  the  act  of  incorporation;  yet  if  they  organize 
execute  the  powers,  and  claim  the  privileges  granted,  the 
duties  imposed  on  them  by  the  act,  will  then  attach,  from 
which  they  cannot  discharge  themselves.'^  The  books  of  a 
corporation  are  the  regular  evidence  of  its  doings,  and  the 
acceptance  of  the  charter,  should  be  proved  by  them.  But 
if  books  have  not  been  kept,  or  have  been  lost  or  destroyed, 
or  are  not  accessible  to  the  party  upon  whom  the  aflSrmative 
lies,  then  the  acceptance  may  be  proved  by  implication  from 
the  acts  of  the  members  of  the  alleged  corporation.® 

A  charter  must  be  accepted  as  it  is  offered,  and  without 
conditions;  neither  can  there  be  a  partial  acceptance,  any 
more  than  there  can  be  an  acceptance  by  part  of  the  persons 
intended  to  be  incorporated.®  Neither  can  it  be  accepted 
for  a  limited  time.®"^  But  if  a  new  charter  be  given  to  a 
corporation  already  created,  there  may  be  a  partial  accept- 
ance of  the  second  charter;  and  the  body  corporate  may  act 
partly  under  the  one  and  partly  under  the  other.* 

If  there  has  been  a  user  of  a  corporate  franchise,  by  an 
association  of  persons,  their  existence  as  a  corporation  can 
only  be  inquired  into  by  the  government.*  A  person  doing 
business  with  a  bank,  as  a  corporation,  cannot  deny  its  ex- 
istence;^ and  the  execution  of  a  note  to  a  company,  payable 
to  them  as  a  corporation,  is  an  admission  of  their  existence 
as  such.* 

6.  Dartmouth     College     v.     Wood-  1.  Rex  v.  Cambridge,  3  Burr.  1656- 

ward,  4  Wheat.  688.  1661. 

7.  Riddle  v.  Pro.  of  Locks  on  Merri-  8.  Thompson  v.  New  York  R.  Co., 

mack  River,  7  Mass.  187;  Clark  Corp.  3   Sandf.    625;    Methodist   Episcopal 

44.  Church    v.    Pickett,    19    N.    Y.    482; 

8.  Hudson  ▼.  Carman,  41  Me.  84;  Elizabeth  City  Academy  v.  Lindsay, 

Clark  Corp.  44.  6    Ired.    476;    Grand    Gulf    Bank    v. 

8.  Wilcox    on    Mun.    Corpor.    30;  Archer,  8  Smedes  &  M.  151;  Duke  ▼. 

Green  v.  Seymour,  3  Sandf.  Ch.  285;  Cahawba  New  Co.,  10  Ala.  82;  post. 

Rex  V.  Passmore,  3  T.  R.  240;  Rex  v.  Chap.  XXI. 

Amery,  1.  T.  R.  589;   Rex  v.  Cam-  8.  Bank   of   Circleville  v.   Remick, 

bridge,  3  Burr.  1356.  15  Ohio,  222. 

8a.  Rex  y.  Bazeu,  4  M.  ft  8.  255.  4.  Jones  v.  Bank  of  Tennessee,   8 

B.  Mon.  122. 
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CHAPTER  m. 

how  the  body  oobpobatb  is  oonstitutbd;  and  of  its  name, 
place,  mode  of  action,  powbbs,  etc. 

Unless  excluded  by  statute,  any  person  who  has  the 
capacity  to  contract,  may  be  a  corporation,  and  if  a  statute 
prescribes  that  a  certain  number  of  persons  may  organize 
a  corporation,  the  prescribed  number  of  bona  fide  corpora- 
tors is  necessary.* 

A  corporation  is  usually  composed  of  natural  persons 
merely  in  their  natural  capacity;  but  it  may  also  be  com- 
posed of  persons  in  their  political  capacity  of  members  of 
other  corporations.^  Thus,  by  a  charter  of  Edward  VI.,  the 
mayor,  citizens,  and  commonalty  of  London,  are  appointed 
Governors  of  Christ's  Hospital  of  Bridwell,  and  incorpor- 
ated by  the  name  of  the  Governors  of  the  possessions,  rev- 
enues, and  goods  of  the  Hospital  of  Edward  VI.,  King  of 
England,  of  Christ  Bridwell.^  So  the  government  of  the 
country  may  be,  and  often  is,  one  of  the  members  of  a 
private  corporation;  as  in  the  case  of  the  Bank  of  the  United 
States,  the  Planters  Bank  of  Georgia,*  and  the  Bank  of  the 
State  of  South  Carolina.*^ 

So,  bXbo,  several  distinct  and  independent  corporations  may  form  the 
component  parts  of  one  general  corporate  body.  For  instance,  in  Shrews- 
bury, in  England,  there  are  several  distinct  and  independent  companies 
of  carpenters,  bricklayers,  &c.,  and  these  all  united  form  one  great  cor- 
poration under  the  name  of  the  "  Company  of  Carpenters,  Bricklayers, 
See,  of  Shrewsbury."  There  are  some  towns,  also,  in  England,  in  which 
there  are  several  Incorporated  companies  of  trades,  which  have  so  far 
a  connection  with  the  general  corporation  of  the  town,  that  no  man  can 
be  a  freeman  of  the  town  at  large,  and  consequently  a  member  of  the 
general  corporation,  without  being  previously  a  freeman  of  some  one 
of  these  companies;  and  of  this  description  is  the  corporation  of  the  city 
of  London.  The  general  corporate  bodies  of  the  English  Universities  are 
constituted  nearly  in  the  same  manner;  for  every  member  of  the  gen- 
eral corporation  must  be  a  member  of  some  one  of  the  colleges  or  halls 
within  the  University .• 

1.  Clark  Corp.  57.  4.  9  Wheat.  907. 

S.  aark    Corp.    58.  5.  3  McCord,  377. 

3.  10  Co.  31b.  6.  1  Kyd,  36. 

13 
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Many  aggregate  corporations  are  composed  of  distinct 
parts,  which  are  called  integral  parts,  without  any  one  of 
which  the  corporation  would  not  be  complete,  although 
none  of  them  are  by  themselves  a  corporation.  Thus,  where 
a  corporation  consists  of  a  mayor,  aldermen,  and  common- 
alty, the  mayor,  the  aldermen,  and  the  commonalty  are 
three  integral  parts;  but  neither  of  them  has  any  corporate 
capacity,  distinct  from  the  other  two,  and,  therefore,  the 
mayor  cannot,  in  his  political  character  of  mayor,  take  in 
succession  any  thing  as  a  sole  corporation;  nor  the  alder- 
men, as  a  select  body,  take  any  thing  to  them  and  their  suc- 
cessors as  an  aggregate  corporation.  In  many  aggregate 
corporations  there  is  one  particular  person,  who  is  called 
the  head,  and  who  forms  one  of  the  integral  parts;  such  is 
the  mayor  of  a  city  corporation,  and  the  chancellor  in  the 
general  corporations  of  the  English  Universities.^  The  cor- 
poration of  St.  Mary's  Church,  in  the  city  of  Philadelphia, 
consisting  of  three  clerical  and  eight  lay  members,  was  con- 
sidered by  the  court  to  be  a  corporation,  composed  of  two 
distinct  classes  or  integral  parts.® 

Every  corporation  must  have  a  name,^  by  which  it  may  be 
known  as  a  grantor  and  grantee,  and  to  sue  and  be  sued, 
and  do  all  legal  acts.  Such  name  is  the  very  being  of  its 
constitution,  the  **  knot  of  its  combination,**  without  which 
it  could  not  perform  its  corporate  functions.*  The  name  of 
incorporation,  says  Sir  Edward  Coke,  is  a  proper  name,  or 
name  of  baptism;  and,  therefore,  when  a  private  founder 
gives  his  college  or  hospital  a  name,  he  does  it  only  as  a  god- 
father; and  by  that  same  name  the  king  baptizes  the  cor- 
poration.* But  though  the  name  of  a  corporate  body  is  oom- 

7.  1  Kyd,  86.    But  there  may  be  have  no  president  or  superior,  but  are 

a  corporation  aggregate  of  many  per-  all  of  equal  authority;   and  at  first 

sons,  capable,  without  a  head,  as  a  the  greater  number  of  corporations 

chapter  without  a  dean,  or  a  com-  were  without  a  head.    Ibid.  37. 

monalty  without  a  mayor;  thus,  the  8.  St.  Mary's  Church,  7  S.  ft  R.  517» 

collegiate    church    of    Southwell,    in  9.  Com.  Dig.  tit.  Franehiae  (F.  9)» 

Nottinghamshire,     consists     of     pre-  10  R.  29b. 

bendaries  only,  without  a  dean;  and  1.  Smith,    Mer.    Law,    133;    Clark 

the  governors   of   Sutton's  Hospital,  Corp.  63. 

commonly  called  the  Charter  House,  8.  10  Hep.  88. 
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pared  to  the  Christian  name  of  a  natural  person,  yet  the 
comparison  is  not,  in  all  respects,  perfectly  correct.  A 
Christian  name  consists,  in  general,  but  of  a  single  word,  as 
Oliver,  or  Robert,  in  which  the  alteration  or  omission  of 
a  single  letter  may  make  a  material  alteration  in  the  name. 
In  all  grants  bj^  or  to  a  corporation,  though  expressed  to 
show  that  there  is  such  an  £ui;ificial  being,  and  to  disting- 
uish it  from  all  others,  the  body  is  well  named,  though 
there  is  a  variation  in  words  and  syllables.'  The  name  of 
a  corporation  frequently  consists  of  several  words,  and  an 
omission  or  alteration  of  some  of  them  is  not  material.*  The 
Supreme  Court  of  New  Hampshire  say,  that  there  is  this 
difference  between  the  alteration  of  a  letter,  or  the  trans- 
position of  a  word,  between  naming  a  natural  person  and 
naming  a  corporate  body:  It  makes  entirely  another  name 
of  the  person  in  the  one  case,  while  the  name  of  a  corpor- 
ation frequently  consists  of  several  descriptive  words,  and 
the  transposition  of  them,  or  an  interpolation,  or  omission 
of  some  of  them,  may  make  no  essential  difference  in  their 
sense.^  The  rule  has  been  stated  to  be,  that  in  grants  and 
conveyances  the  name  must  be  the  same,  in  substance,  as 
the  true  name;  but  need  not  be  the  same  in  words  and  sylla- 
bles.« 

Though  partnerships  may  be  at  liberty  to  change  their 
name  or  style,  yet,  after  a  company  has  been  incorporated  by 
a  name  set  forth  in  the  act  of  incorporation,  such  incorpor- 
ated company  has  not  the  right  nor  the  power  to  change  its 
name.  The  legislature  may,  however,  change  the  name  of  a 
corporation,  but  if  its  identity  appear,  a  mere  change  does 
not  affect  third  persons.'' 

A  private  corporation,  whose  charter  has  been  granted  by 
one  State,  cannot  hold  meetings,  pass  votes,  and  exercise 

3.  10  Rep.  135.  See  Bac.  Ab.  tit.  they  choose,  unless,  as  is  sometimeft 
Corp,  the  case,  there  are  statutory  restrict 

4.  See  1  Kyd,  227.  tions.     Clark  Corp.  63. 

6.  Newport  Mechanics  Man.  Co.  T.  7.  Rosenthal  v.  Madison  P.  R.  C6.» 

Spirbird,  10  N.  H.  123.  10   Ind.   359.    In   practice   corporate 

6.  Per  Parke,  J.,  in  Rex  ▼.  Haugh-  names  are  not  infrequently  changed., 

ley,  4  B.  &  Ad   655.    Ordinarily  the  See  dark  Corp.  63. 
corporators    may    select    any    name 
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powers  in  another  State.  It  can  have  no  legal  existence 
out  of  the  boundaries  of  the  sovereignty  by  which  it  is  cre- 
ated, must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.®  An  authority  given  in  a 
charter,  in  general  terms,  to  certain  persons  to  call  the  first 
meeting  of  the  corporators,  does  not  authorize  them  to  call 
such  meeting  at  any  place  without  the  limits  of  the  State.* 

A  private  trading  corporation  must  be  held  to  reside  in 
the  town  where  its  principal  office  is,  as  a  local  inhabitant. 
Its  residence  depends  not  on  the  habitation  of  the  stock- 
holders in  interest,  but  on  the  official  exhibition  of  legal  and 
local  existence.* 

A  corporation  is  a  subject  of  the  government  of  the  coun- 
try in  which  it  is  created,  although  the  members  composing 
it  may  be  foreigners. 

The  Common  Law  annexes  to  a  corporation  when  created, 
certain  incidents  and  attributes;  and,  both  by  the  laws  of 
England  and  the  United  States,  there  are  several  powers 
and  capacities  which  tacitly,  and  without  any  express  pro- 
vision, are  considered  inseparable  from  every  corporation. 
Kyd  enumerates  five  of  these  as  necessarily  and  inseparably 
belonging  to  every  corporation.  1.  To  have  perpetual  suc- 
cession, and  hence,  all  aggregate  corporations  have  a  power, 
necessarily  implied  of  admitting  members  in  the  room  of 
such  as  are  removed  by  death  or  otherwise.  2.  To  sue  and 
be  sued,  implead  and  be  impleaded,  grant  and  receive  by  its 
corporate  name,  and  do  all  other  acts  as  natural  persons 
may.  3.  To  purchase  lands  and  hold  them  for  the  benefit 
of  themselves  and  their  successors.  4.  To  have  a  common 
seal;  and,  5.  To  make  by-laws,  which  are  considered  as 

8.  Clark  Corp.  66  et  acq.;  Bank  of  dictory  decision  in  Copp  v.  Lamb,  3 
Augusta  V.  Earle,  13  Pet.  519;  Miller  Fairf.  314.  See  Middle  Bridge  Corp. 
V.  Ewer,  37  Me.  509;  Farnum  v.  v.  Marks,  26  Me.  326. 
Blackstone  Canal  Co.,  1  Sumner,  47;  1.  See  Clark  Corp.  66  et  acq.;  Rail- 
Kunyan  v.  Coster,  14  Pet.  129;  Day  road  Co.  v.  Stetson,  2  How.  497;  Con- 
V.  Newark  India  Rubber  Co.,  1  necticut  R.  C6.  v.  Cooper,  30  Vt.  476; 
Blatchf.  C.  C.  628  Thorn  v.  Central  R.  Co.,  2  Dutch,  121  j 

9.  Miller  v.  Ewer,  27  Meu  509,  Taylor  v.  Crowland  Gas  Co.,  11 
which  explains  the  apparently  contra-  Exch.  1;  29  Eng.  L.  A  Eq.  516. 
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private  statutes  for  the  government  of  the  corporate  body.* 
To  these  ordinary  incidents  of  an  incorporated  company, 
Kent,  in  his  commentaries,  has  added,  as  a  sixth, — ^the 
power  of  amotion  or  removal  of  members;  and  in  the  power 
to  purchase  and  hold  property,  he  includes  chattels  as  well 
as  land.'  And,  he  adds,  that  **  some  of  these  powers  are  to 
be  taken,  in  many  instances,  with  much  modification  and 
restriction;  and  the  essence  of  a  corporation  consists  only 
of  a  capacity  to  have  perpetual  succession,  under  a  special 
denomination,  and  an  artificial  form,  and  to  take  and  grant 
property,  contract  obligations,  and  sue  and  be  sued  by  its 
corporate  name,  and  to  receive  and  enjoy,  in  common,  grants 
of  privileges  and  immunities. ''*  Each  of  the  above-men- 
tioned incidental  powers  and  capacities,  of  course,  may  be 
regulated  and  limited  by  the  act  or  charter  of  incorporation; 
and  when  they  are  not  in  any  degree  restricted  or  curtailed, 
they  can  only  be  exercised  to  effect  the  purposes  for  which 
they  were  conferred  by  the  government. 

The  mode,  by  which  corporations  manifest  their  assent, 
make  contracts,  &c.,  is  by  their  common  seal,  or,  as  it  is 
sometimes  expressed,  by  deed;  or,  by  a  vote  of  the  company; 
or  by  the  contracts  or  agreements  of  their  authorized  agents. 
But  though  such  are  the  usual  modes  in  which  corporations 
act,  and  though,  as  a  general  rule,  the  doings  and  declara- 
tions of  individual  members,  not  sanctioned  by  the  body, 
are  not  binding  upon  it,  yet  the  rules  of  law  have,  by  mod- 
em decisions,  been  made  so  flexible,  as  to  allow  inferences 
to  be  drawn  from  corporate  acts  which  tend  to  prove  a 
contract  or  promise,  as  in  cases  of  natural  persons.* 

8.  1  Kyd,  69.  5.  See    post,    Common    Seal,    Con- 

3.  2  Kent,  Com.  224.  tracts,  and  Agents. 

4.  Ibid. 
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CHAPTER  IV. 

OF  THI  ADMISSION  AND  BLSOTIOF  OF  MBICBXBS  Ain>  OFFIOSBS. 

In  respect  to  the  power  of  admitting  members,  reference 
most  often  be  had  to  the  provisions  and  spirit  of  the  char- 
ter; and  when  the  charter  is  silent,  to  the  roles  of  the  Com- 
mon Law,  and  to  the  pia*ticnlar  nature  and  purpose  of  the 
corporation.  In  certain  corporations  (such,  for  example, 
as  religious  and  literary)  the  number  of  members  is  often 
limited  by  charter;  and  whenever  there  is  a  vacancy,  it  is 
usually  filled  by  a  vote  of  the  company.* 

As  regards  trading  and  joint-stock  corporations,  no  vote 
of  admission  is  requisite;  for  any  person  who  owns  stock 
therein,  either  by  original  subscription,  or  by  conveyance, 
is,  in  general,  entitled  to,  and  cannot  be  refused,  the  rights 
and  privileges  of  a  member.^  In  a  mutual  insurance  com- 
pany, it  is  well  known,  that  a  person  may  become  a  member 
by  insuring  his  property,  paying  the  premium  and  deposit 
money,  and  rendering  himself  liable  to  be  assessed  accord- 
ing to  the  rules  of  the  corporation.'  In  the  important  case 
of  Overseers  of  the  Poor  v.  Sears,  Shaw,  C.  J.,  in  delivering 
the  opinion  of  the  court,  says:  '^  In  all  bridge,  railroad, 
and  turnpike  companies,  in  all  banks,  insurance  companies, 
manufacturing  companies,  and,  generally,  in  corporations 
having  a  capital  stock,  and  looking  to  profits,  membership 
is  constituted  by  a  transfer  of  shares,  according  to  the 
by-laws,  without  any  election  on  the  part  of  the  corporation 
itself.'**  But  it  seems,  that,  although  the  party  taking  a 
conveyance  of  shares  is  entitled  to  membership,  yet  an  elec- 
tion, as  for  directors,  his  right  to  vote  must  be  determined 
by  the  transfer-book  of  the  company,  the  inspectors  not 
being  authorized  to  look  beyond  it;*  he  may  have  all  the 

1.  Clark  Corp.   251.  phia   Savings   Institution,   1   Whart. 

8.  Clark  Corp.  251 ;  Gilbert  V.  Man-  461;    Long   Island   Railroad    Co.,    19 

Chester  Iron  Co.,  11  Wend.  627;  Sar-  Wend.  37. 
gent  V.  Franklin  Ins.  Co.,  8  Pick.  90.  5.  Long    Island    Kailroad    Cto.,    19 

8.  Sullivan    v.    Massachusetts    Ins.  Wend.  37;  Ew  parte  Holmes,  5  Cowen, 

Co.,  2  Mass.  315.  426.     And  see  Ew  parte  Desdoity,  1 

.    4.  22  Pick.  122.    And  see  PhiUdel-  Wend.  98. 
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rights.  In  general,  a  party  can  not  otherwise  become  a 
member  of  a  joint-stock  trading  corporate  body,  than  by 
himself  subscribing  to  the  undertaking,  or  stepping  into  the 
place  of  an  original  subscriber;  and  it  is  the  peculiarity  of 
what  is  thus  made  the  title  of  admission  to  the  company, 
and  the  provision  it  a£fords  for  the  succession  of  fresh  mem- 
bers, that  constitutes  one  of  the  main  features  of  these  com- 
I)anie8,  and  mainly  distinguishes  them  from  ordinary  cor- 
porations.* The  power  of  admitting  new  members,  being 
incident,  as  has  been  before  observed,  to  every  corporation 
aggregate,  it  is  not  necessary  that  such  power  should  be 
expressly  conferred  by  the  charter. 

As  to  the  power  of  electing  officers,  if  the  power  is  not  ex- 
pressly lodged  in  other  hands  (as,  for  instance,  in  a  body 
of  directors),  it  must  be  exercised  by  the  company  at  large.^ 

The  power  may,  by  the  charter  or  by  a  general  statute, 
be  taken  from  the  body  at  large,  and  reposed  in  a  body  of 
directors,  or  any  other  select  body.*  In  these,  as  in  all  other 
cases,  the  terms  of  the  charter  or  act  of  incorporation,  are 
overruling, 

A  particular  day  is  generally  appointed  by  the  constitu- 
tion of  a  corporation  for  the  election  of  the  principal  officers. 
This  is  usually  styled  the  '^  charter  day,''  and  is  usually 
fixed  with  so  much  certainty  that  no  doubt  can  arise.* 

If  there  is  no  form  prescribed  for  the  election,  every  can- 
didate must  be  proposed  singly,  whether  the  election  is  by 
the  whole  body  or  by  a  definite  class;  and  if  the  names  of 
more  than  one  be  set  down  in  a  list,  and  the  election  pro- 
posed to  be  made  of  the  whole  by  a  single  vote,  such  election 
is  altogether  void,  although  the  names  have  been  repeatedly 
read  over,  and  an  offer  made  to  strike  out  any  to  which  an 
objection  should  be  made,  and  notwithstanding  the  election 

6.  Clark  Corp.  251;  Mann  v.Currie,  Gill,  4  Whart.  228.  See,  generally, 
2  Barb.  Ch.  294.  Clark  Corp.  251  et  acq, 

7.  See  State  v.  Ancker,  2  Rich.  244;  9.  People  v.  Runkel,  9  Johns.  147. 
roramonwealth  v.  Boiisall,  3  Whart.  And  see  Hicks  v.  Town  of  Launceston, 

J  560.  1  Roll.  Abr.  512;   Foot  v.  Mayor  of 

'      8.  1  Rol.  Abr.  513,  1,  50;   Philips  Truro,   Stra.   625.    See,  generally,  as 

V.  Bury,  ParL  Ca.  45;    Willcock  on  to  the  election  of  offl?er8,  etc.,  Clark 

Mun.  Corpor.  201;  Commonwealth  v.  Corp.  4G9  et  scq. 
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was  by  the  unanimous  consent  of  the  entire  body.  For,  it 
may  be  presumed  that,  instead  of  using  his  judgment  as  to 
the  propriety  of  admitting  any  individual  (which  would  be 
the  case  where  they  are  separately  proposed),  each  elector, 
desirous  to  obtain  the  admission  of  some  one  in  particular, 
may  compromise  his  opinion  as  to  the  others,  and  thus,  per- 
sons may  be  introduced  who  would  otherwise  have  been 
rejected.^ 

The  right  of  voting  at  an  election  of  an  incorporated  com- 
pany by  proxy  is  not  a  general  right,  and  the  party  who 
claims  it,  must  show  a  special  authority  for  that  purpose. 
The  only  case  in  which  it  is  allowable,  at  the  Common  Law, 
is  by  the  peers  of  England,  and  that  is  said  to  be  in  virtue  of 
a  special  permission  of  the  king.^  The  mere  circumstance 
that  improper  votes  are  received  at  an  election,  will  not 
vitiate  it.  The  fact  should  be  affirmatively  shown,  that  a 
sufficient  number  of  improper  votes  were  received  for  the 
successful  ticket,  to  reduce  it  to  a  minority,  if  they  had 
been  rejected;  or,  otherwise,  the  election  must  stand.' 


CHAPTER  V. 

OF  THE  POWER  TO  TAKE,  HOLD,  TRANSMIT  IN  8U00B8SION,  AND 
ALIENATE  PROPERTY, 

To  enable  it  to  answer  the  purposes  of  its  creation,^  every 
corporation  aggregate  has,  incidentally,  at  common  law,  a 
right  to  take,  hold,  and  transmit  in  succession,  property, 
real  and  personal,  to  an  unlimited  extent  or  amount.^    Ac^ 

1.  Rex  y.  Monday,  Cowp.  539 ;  Will-  ertj  for  a  purpose  foreign  to  the  ob- 

cock  on  Mun.   Corp.   215.    See,  gen-  jecta  for  which  it  was  created.  Clarlc 

erally,  as  to  meetings  and  elections,  Corp.  119.   Consult  the  statutes, 
aark  Corp.  448,  469.  S.  Littleton,  49  112,  114;  Co.  Litt. 

8.  Phillips    V.    Wickham,    1    Paige,  44a,  300b;  1  Sid.  161w;  la  Co.  30b; 

690;  Clark  Corp.  463.  1   Kyd  on   Corp.   76,   78,   104;    Com. 

8.  Rex   V.  Jefferson,   2  Nev.  ft  M.  Dig.  tit.  Franchise,  F.  11,  15,  16,  17; 

437;  Rex  v.  Winchester,  2  Nev.  &  P.  Dy.  48a;  4  Co.  65a;  1  Bl.  Com.  478; 

274.  2  Kent,  Com.  227;  M'Cartee  v.  Orph. 

1.  It  cannot  acquire  or  hold  prop-  As.  Soc.,  9  Cowen,  437;   Reynolds  T. 
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cordingly,  as  the  incident  supposes  the  principal,  it  has  been 
held  that  a  grant  of  lands  from  the  oovereign  authority  to 
the  inhabitants  of  a  county,  town,  or  hundred,  rendering 
rent,  would  create  them  a  corporation  for  that  single  intent, 
or  confer  upon  them  a  capacity  to  take  and  hold  the  lands 
in  a  corporate  character,  without  saying  to  them  and  their 
successors.' 

The  English  statutes  of  mortmain  have  been  held  by  the 
Supreme  Court  of  Pennsylvania  to  be  the  law  of  that  State, 
so  far  as  applicable  to  its  political  condition;  and  ^*  all  con- 
veyances by  deed  or  will,  of  lands,  tenements,  or  heredita- 
ments, made  to  a  body  corporate,  or  for  the  use  of  a  body 
corporate,  are  void,*  unless  sanctioned  by  charter  or  act  of 
assembly/**  They  are,  however,  understood  to  apply,  in 
that  State,  only  so  far  as  they  prohibit  dedications  of  prop- 
erty to  superstitious  uses  or  grants  to  corporations  without 
a  statutory  license.**  '*  In  other  States,**  says  Kent,  **  it  is 
understood  that  the  statutes  of  mortmain  have  not  been  re- 
enacted  or  practiced  upon.  *'  ^  And  in  the  absence  of  stat- 
utory prohibitions  a  corporation  may  take  and  hold 
property  real  or  personal,  by  purchase,  gift,  devise  or  be- 
quest; but  not  for  a  purpose  foreign  to  the  objects  for  which 
it  was  created.®  If,  however,  a  corporation  be  forbidden,  by 
its  charter,  to  purchase  or  take  lands,  a  deed  made  to  it 
would  be  void,  as  its  capacity  may  be  determined  from  the 
instrument  which  gives  it  existence.® 

A  corporation  may  take  a  mortgage  upon  land  by  way  of 

stark  County,  5  Ohio,  205;   Lathrop  6.  Methodist  Church  v.  Remington, 

V.   Comm.   Bank  of  Scioto,  8  Dana,  1  Watts,  218. 

119;  Overseers  of  Poor  v.  Sears,  22  7.  2  Kent,  Com.  229;  M'Cartee  v. 

Pick.  122;  Clark  Corp.  119.  Orp.  As.  Soc,  9  Cowen,  452;  Lathrop 

3.  Dyer,  100a,  pi.  70,  cited  as  good  v.  Com.  Bank  of  Scioto,  8  Dana,  119; 
law  by  Lord  Kenyon,  2  T.  K.   672;  Clark  Corp.  120  and  cases  cited. 

2  Rent,  Com.  225;  North  Hempstead  8.  Clark  Corp.  119  and  cases  cited, 

y.  Hempstead,  2  Wend.  109;  Stebbins  9.  Leazure  v.  Hillegas,  7  S.  &  R. 

▼.  Jennings,   10  Pick.   188;    Soc.   for  319,   per  Tilghman,   C.  J.;    Baird   v. 

Prop.   Gospel   v.   Town   of  Pawlet,  4  Bank  of  Washington,  11  S.  k  R.  418; 

Pet.  480.  Croundie   v.   Northampton   W.   Co.,   7 

4.  Sec,  however,  Runyan  v.  Coster,  Barr,  239,  240;  People  v.  Munroe,  5 
14  Pet.  122.  Denio,  401;  Mclndoe  v.  St.  Louis,  10 

5.  3  Binney,  App.  p.  626.  Mo.  576 
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security  for  loans,  made  in  the  regular  course  of  its  lawful 
business,  or  in  satisfaction  of  debts  previously  contracted 
in  its  dealings.  Such  acts  are  generally  provided  for  in 
charters  incorporating  a  certain  class  of  corporations,  such 
as  banks,  insurance  companies,  and  the  like;  and,  without 
such  special  authority,  it  would  seem  to  be  implied  in  the 
reason  and  spirit  of  the  grant,  if  the  debt  was  bona  fide 
created  in  the  regular  course  of  business.* 

A  corporation  can  have  no  legal  existence  out  of  the  sov- 
ereignty by  which  it  is  created,  as  it  exists  only  in  con- 
templation of  law  and  by  force  of  law;  and  when  that  law 
ceases  to  operate,  and  is  no  longer  obligatory,  the  corpora- 
tion  can  have  no  existence.^  But  although  it  may  live  and 
have  its  being  in  that  State  only,  yet  it  does  not  follow  that 
its  existence  there  will  not  be  recognized  in  other  places; 
and  its  residence  in  one  State  creates  no  insuperable  ob- 
jection to  its  power  of  contracting  in  another.  The  corpor- 
ation must  show  that  the  law  of  its  creation  gave  it  author- 
ity to  make  such  contracts  as  those  it  seeks  to  enforce.  Yet, 
as  in  case  of  a  natural  person,  it  is  not  necessary  that  it 
should  actually  exist  in  the  sovereignty  in  which  the  con- 
tract is  made.  It  is  sufficient  that  its  existence,  as  an  arti- 
ficial person,  in  the  State  of  its  creation,  is  acknowledged 
and  recognized  by  the  State  or  nation  where  the  dealing 
takes  place,  and  that  it  is  permitted  by  the  laws  of  that 
place,  to  exercise  the  powers  with  which  it  is  endowed.* 
Thus,  a  steamboat  company  incorporated  in  one  State  may 
take  a  lease  of  an  office,  as  a  place  of  business,  in  another 
State.* 

Every  power,  however,  which  a  corporation  exercises  in 
another  State,  depends  for  its  validity  upon  the  laws  of 

1.  Cluk   Corp.    122;    Silver    Lake  Blackf.  418,  419;  2  Kent,  Com.  282^ 

Bank  ▼.  North,   4  Johns.   Ch.   370;  3d  ed. 

Baird  t.  Bank  of  Washington,  11  S.  8.  Clark  Corp.  68  9t  8eq. 

k  R.  411;  People  y.  Utica  Ins.  Co.,  15  3.  Commercial  Bank  of  Vickshurgfa 

Johns.  358;  Snsquehannah  Bridge  Co.  v.    Slocomb,    14   Pet    60;    Inrine   ▼. 

T.  General  Int.  Co.,  3  Md.  Ch.  Dec.  Lowry,  14  Pet.  293.  And  see  Bank  of 

418;  The  Banks  ▼.  Poitiaux,  3  Rand.  Augusta  v.  Earle,  IS  Pet.  584. 

Va.  136;  Thomaston  Bank  v.  Stimp-  4.  Steamboat  Co.  ▼.  McCutcheon,  13 

son,  21  Me.  195;  Lagou  v.  Badollet,  1  Penn.  State,  133. 
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sovereignty  in  which  it  is  exercised;  and  a  corporation  can 
make  no  valid  contract  without  the  sanction,  express  or 
implied,  of  such  sovereignty,  nnless  a  case  should  be  pre- 
sented in  which  a  right  dahned  by  the  corporation  should 
appear  to  be  secured  by  the  Constitution  of  the  United 
States.^ 

''A  coErpontioii  having  power  to  take  and  hold  properly 
has  the  capadty  to  take  and  hold  the  same  in  trusty  and 
to  execute  the  trust,  if  it  be  not  repugnant  to  the  pur- 
pose for  which  it  was  created.  In  the  latter  case  the  trust, 
if  otherwise  good,  is  not  void,  but  a  court  of  equity  will 
appoint  a  new  trustee  to  execute  if* 

Oorporati<ms  aggregate  may,  like  natural  persons,  take 
landsi  fte.,  by  every  species  of  conveyance  by  deed  known 
to  the  law.  In  grants  of  lands  to  these  bodies,  the  word 
'*  successors f^^  though  usually  inserted,  is  not  necessary  to 
convey  a  fee-simple;  for,  admitting  that  such  a  simple  grant 
be  strictly  only  an  estate  for  life,  yet,  as  the  corporation, 
unless  of  limited  duration,  never  dies,  such  estate  for  life 
is  perpetual,  or  equivalent  to  a  fee-simple,  and  therefore 
the  law  allows  it  to  be  one.^  The  same  presumptions  are 
raised  in  favor  of  a  corporation  as  of  a  natural  person,  and 
its  assent  to,  and  acceptance  of  grants  and  deeds  beneficial 
to  it  may  be  implied,  as  in  case  of  an  individual.^ 

The  common-law  right  of  taking  personal  property  by 
bequest  has  always  been  enjoyed  by  corporations  equally 
with  individuals,®  and  a  bequest  to  a  corporation  of  its  own 
stock,  is  as  valid  as  a  bequest  of  any  thing  else.^ 

Corporations  aggregate  have  at  common  law  an  indd^ntal 

f.  Ibid.  Warren  Bridge,  7  Pick.  344;  Smith 

C  Clark  Corp.  123,  and  notes  where  ▼.  Bank  of  Scotland,  1  Dow,  P.  C 

the  eases  are  collected.  372. 

7.  3  BL  Com.  109;  1  Kyd  on  Corp.  9.  2  Atk.  R.  37;  2  Bro.  58;  PhUlips 
74,  104,  105;  Co.  lit.  9b,  94b;  But-  Academy  ▼.  King,  12  Mast.  546;  In 
ler's  and  Harg.  notes;  Union  Canal  the  Matter  of  Howe,  1  Paige,  Ch.  214; 
Co.  T.  Young,  1  Whart.  425;  Orer-  M'Cartee  ▼.  Orphan  Asylum  Society, 
seers  of  the  Poor  y.  Sears,  22  Pick.  9  Cowen,  437. 

122.  1.  Rivanna  NaT.  Co.  T.  Dawson,  a 

8.  Bank  of  U.  S.  ▼.  Dandridge,  12     Oratt  19. 
Wheat.  64;  Charles  River  Bridge  t. 
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right  to  aliene  or  dispose  of  their  lands  and  chattels,  unless 
specially  restrained  by  their  charters  or  by  statute.^  Inde- 
pendent of  positive  law,  all  corporations  have  the  absolute 
jus  disponendi^  neither  limited  as  to  objects,  nor  circum- 
scribed as  to  quantity/  A  corporation  authorized  to  dispose 
of  its  property  may  in  general  dispose  of  any  interest  in  the 
same,  except  in  its  franchise,  it  may  deem  expedient,  hav- 
ing the  same  power  in  this  respect  as  an  individual.*  Thus 
it  may  lease,  grant  in  fee,  in  tail,  or  for  term  of  lif e,®  mort- 
gage,^ and  though  insolvent,  assign  its  property  in  trust  for 
the  payment  of  its  debts,®  defeating  by  preferences,  where 
the  law  allows  it,  even  the  priority  of  the  State,®  and  where 
there  is  no  actual  fraud,  preferring,  it  would  seem,  the  debts 
of  its  own  stockholders.^  The  assignment  cannot  indeed, 
without  statutory  authority,  convey  the  franchise,  which 
is  not  in  its  nature  assignable,  but  the  receipts  and  profits 
may  be  transferred  by  it  to  assignees,  who  would  manage 
the  business  of  the  corporation  merely  as  its  agents.^  In 
general,  corporations  must  take  and  convey  their  lands  and 
other  property,  in  the  same  manner  as  individuals;  the  laws 
relating  to  the  transfer  of  property  being  equally  applicable 


S.  Co.  Lit  44a,  300b;  1  Sid.  161, 
note  at  the  end  of  the  case.  The  case 
of  Sutton's  Hospital,  10  Co.  30b;  1 
Kyd  on  Corp.  108;  Com.  Dig.  tit. 
Franchise  F.  11,  18;  2  Kent,  Com. 
280;   Clark  Corp.  124. 

8.  Rights  of  disposing. 

4.  2  Kent,  Com.  280;  Mayor  of 
Colchester  v.  Lowten,  1  Ves.  ft  B. 
226,  237,  240,  244;  Binney's  case,  2 
Bland,  Ch.  142. 

5.  Reynolds  v.  Stark's  County,  5 
Ohio,  205. 

6.  Co.  Lit.  44a,  300,  301,  325b, 
341b,  342a,  346a,  b;  Plowd.  199; 
Dyer,  40,  pi.  1,  97,  pi.  45;  Godbolt, 
211;  1  Kyd  on  Corp.  108,  109,  110, 
114,  115,  116. 

7.  Jackson  v.  Brown,  5  Wend.  590; 
Gordon  v.  Preston,  1  Watts,  385;  Col- 
lins V.  Central  Bank,  1  Kelly,  455. 

8.  Clark  Corp.  124;   State  v.  Bank 


of  Maryland,  6  Gill  &  J.  205;  Warner 
V.  Mower,  11  Vt.  385;  Bank  Commis- 
sioners V.  Bank  of  Brest,  Harring. 
Mich.  Ch.  106;  Flint  v.  Clinton  Com- 
pany, 12  N.  H.  430;  Arthur  v.  Com- 
mercial Bank  of  Vicksburgh,  9  Smedes 
&  M.  394;  Sargent  v.  Webster,  13 
Met.  497;  Catline  v.  Eagle  Bank,  6 
Conn.  233 ;  Hopkins  v.  Gallatin  T.  Co., 
4  Humph.  403;  Dana  v.  Bank  of  U. 
S.,  5  Watts  &  S.  247;  Lennox  v.  Rob- 
erts,  2  Wheat.  373. 

9.  State  V.  Bank  of  Maryland,  9 
Gill  &  J.  205;  Town  v.  Bank  of  River 
Raisin,  2  Doug.  Mich.  530.  See,  how- 
ever. Opinion  of  Chan.  Buckner,  in 
Robins  v.  Embry,  1  Smedes  &  M.  Ch. 
258,  265. 

1.  Whitwell  V.  Warner.  20  Vt.  444. 
445. 

8.  Clark  Corp.  124. 
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to  both.  In  all  statutes  of  this  character,  corporations, 
unless  excepted,  are  included  in  the  word  ^'  persons,*'  and  as 
such  may  transfer  or  enter  lands.' 

If  any  portion  of  the  members  of  a  corporation  secede, 
and  are  even  erected  into  a  new  corporation,  the  corporate 
property  will  not  be  transferred  or  distributed  in  conse- 
quence of  the  separation,  but  will  remain  with  the  old  cor- 
poration, unless  indeed  there  be  an  agreement  made  for  the 
partition  of  it.* 

At  commoii  law,  upon  the  dlssoliition,  or  cItII  death  of  a  corporation, 
all  Its  real  estate  remaining  unsold,  reTerts  back  to  the  original  grantor 
or  his  heirs;  ^  for,  says  Coke,  "  in  case  of  a  body  politique  or  incorporate, 
the  fee-simple  is  vested  in  their  politique  or  incorporate  capacity  created 
by  the  policy  of  man,  and  therefore  the  law  doth  annex  the  condition  in 
law  to  every  such  gift  or  grant,  that  if  such  body  politique  or  incorporate 
be  dissolved,  that  the  donor  or  grantor  shall  re-enter,  for  that  the  cause 
of  the  gift  or  grant  faileth."  *  The  grant  is  indeed  only  during  the  life  of 
the  corporation,  which  may  endure  forever;  but  when  the  life  is  deter- 
mined by  the  dissolution  of  the  body  politic,  the  grantor  takes  It  back 
by  reversion,  as  in  the  case  of  any  other  grant  for  lifeJ 

This  rule  by  its  terms  applies  only  to  such  estate  as  re- 
mains in  the  corporation  at  the  moment  of  its  dissolution, 
and  not  to  such  as  by  the  act  of  the  corporation  or  the  act 
of  the  law  has  been  previously  alienated.® 

Likewise  all  the  debts  due  to  it  from  it  were  extinguished. 

The  consequences  of  dissolution  upon  the  property  of  a 
corporation  were  usually  averted  by  some  provision  in  the 
charter,  or  by  statutes  general  or  special;  ^  and  now  these 
common-law  rules  as  respects  private  business  corporations 
have  become  obsolete.* 

8.  state  v.  Nashville  University,  4  307;    Folger  v.  Chase,   18  Pick.   66; 

Humph.  157.  Fox  v.  Horah,  1  Ired.  Eq.  358;  Clark 

4.  Dartmouth  College  v.  Wood-  Corp.  121,  247  (Vol.  1,  this  series). 
ward,  4  Wheat.  518 ;  Brown  v.  Porter,  6.  Co.  Lit.  13b. 

10  Mass.    93;    North    Hempstead   v.  7.  Bl.  Com.  484. 

Hempstead,  2  Wend.  135,  per  Savage,  8.  State  v.  Rives,  5  Ired.  305,  309; 

Ch.  J.  NicoU  V.  N.  Y.  R.  Co.,  12  Barb.  460. 

5.  Co.  Lit.  13b;  Edmunds  v.  Brown,  9..  Clark  Corp.  246  et  seq. 

1  Lev.  237;  Rex  v.  Passmore,  3  T.  R.  1.  2  Kent,  Com.  307,  308;  McLaren 

199,   1   Bl.   Com.   484    (Vol.   1,  this  v.  Pennington,  1  Paige,  111.    Consult 

series) ;  Hooker  v.  Utica  Tump.  Com-  the  statutes, 

panj,  12  Wend.  371;   2  Kent  Com.  8.  Clark  Corp.  248. 
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CHAPTER  VL 

OF  PBOPEIETOR8  OP  COMMON  AND  TTNDIVIDKD  LANDS.^ 

Wken  owe  ancestors  first  came  to  America,  It  was  vsoal  Ib  some  ef  the 
Hew  England  States,  for  tbe  le^slatares  to  grant  a  township  of  land  to  a 
certain  number  of  proprietors,  as  grantees  In  fee,  to  hold  as  tenants  In 
common;  and  a  great  proportion  of  the  lands  of  Massachnsetts  and  Ply- 
mouth colonies  were  originally  granted  by  the  colonial  legislatures  in  this 
way.'  Much  larger  tracts  in  Massachusetts  under  grants  from  the  Coun- 
cil at  Plymouth,  in  England,  from  the  General  Courts  of  the  colonies  of 
Massachusetts  and  Plymouth,  and  from  the  Indians,  were  claimed  by 
proprietors;  the  Kennebec  proprietors  claiming  about  three  millions  of 
acres;  the  Pejepscot  proprietors  about  as  many  more;  the  Waldo  pro- 
prietors about  a  million  of  acres;  the  Pemaquid  proprietors  about  ninety 
thousand  acres;  and  upon  settlement  of  rights  and  boundaries  with  the 
State,  these  proprietors  retained  nearly  one-half  of  what  they  thus 
claimed  and  held.^  Other  large  tracts  were  also  held  and  claimed  under 
Indian  titles  recognized  by  the  legislatures.^  In  Rhode  Island,  which  was 
originally  settled  by  persons  persecuted  from  other  colonies,  and  who 
liad  at  first  no  charter  of  government,  the  proprietors  acquired  their  lands 
wholly  by  purchases  from  the  Indians,  subsequently  confirmed  by  the 
General  Assembly  organized  under  the  charter  of  Charles  11.^  Thus,  in 
almost  every  town  in  New  England,  there  was  a  body  of  proprietors,  dis- 
tinguished from  those  inhabitants  who  had  no  interests  in  the  grants  and 
purchases  referred  to.  As,  In  early  times,  the  lands  were  of  little  money 
value,  this  latter  class  of  inhabitants  formed  a  very  insignificant  number; 
so  that  a  town  and  proprietors'  meeting  would  be  composed  of  nearly 
the  same  individuals.    Hence,  it  is  by  no  means  uncommon,  in  the  earlier 


1.  To  most  of  our  readers  this 
f'liapter  is  of  merely  historical  in- 
terest. For  details  see  unabridged  ed- 
ition  (8th),  Oh.  6. 

8.  2  Dane,  Abr.  698. 

8.  4  Dane,  Abr.  70;  Sullivan  on 
Land  Titles,  39,  40,  44  to  48. 

4.  Sullivan  on  Land  Titles,  40  to 
46.  Tiie  letter  of  Governor  Winslow, 
of  tbe  Plymouth  Colony,  of  the  Ist 
of  May,  1676,  sUtes,  that  before  King 
Philip's  war,  tbe  English  did  not 
possess  one  foot  of  land  in  that  col- 
ony, but  what  was  fairly  obtained, 
by  honest  purchase,  from  the  Indian 


proprietors,  with  the  knowledge  and 
allowance  of  the  General  Court.  Has- 
ard's  Colleetion  of  State  Papers,  vol. 
2,  p.  631  to  534;  Holmes,  Annals, 
vol.  1,  p.  383;  3  Kent.  Com.  391. 

5.  See  Preamble  and  Act  of  1682; 
R.  Island  Laws,  Dig.  1730,  p.  30,  31. 
In  speaking  of  Rhode  Island,  in  this 
connection,  we  exclude  those  portions 
of  the  State  over  which  the  Massa- 
chusetts and  Plymouth  Colonies,  and 
when  united,  the  province  of  Massa- 
chusetts Bay,  once  ez^cised  juris- 
diction. 
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records,  to  find  the  doings  of  the  towns  and  proprietors  confounded;  the 
same  clerk  usually  acting  for  both,  and  attributing  to  the  one  body  the 
appropriate  transactions  of  the  other.*  It  was  early  found  that  the  pro- 
prietors. In  many  cases,  were  too  numerous  and  dispersed  to  manage  their 
lands  as  indiylduals;  since  without  Incorporation,  they  could  never,  as  a 
body,  legally  act  even  by  majorities,  so  as  to  bind  their  dissenting  asso- 
ciates; nor  make  a  lease  or  sale  of  their  lands,  without  the  concurrence 
of  every  proprietor  in  the  execution  of  the  deed.^  Accordingly,  in  the  old 
digests  oi  all  the  New  England  colonies,  acts  are  found  prescribing  the 
mode  in  which  their  meetings  shall  be  called,  and  empowering  them  to 
choose  ofDcers,— pass  orders  relative  to  the  management,  division,  and 
disposal  of  their  common  lands, — and  In  some  of  the  colonies,  to  assess 
and  collect  taxes  from  their  members;  in  short,  communicating  to  them 
all  the  incidents  of  a  corporation  aggregate,  without  giving  them  that 
name.' 

By  the  acts  before  referred  to,  proprietors'  meetings  were  called  by 
warrant  or  order.  Issued  at  the  request  of  some,  or  a  specified  number 
of  the  proprietors,  by  a  magistrate,  as  a  Justice  of  the  peace;  the  warrant, 
being  required  to  set  forth  the  occasion  of  the  meeting.  When  met,  the 
proprietors  were  also  empowered  to  choose  a  clerk,  surveyors,  and  other 
officers,  who,  in  some  of  the  colonies,  were  required  to  be  sworn.  They 
could  not  legally  act  upon  the  business  of  the  propriety,  unless  at  a  meet- 
ing warned  according  to  the  statute  enabling  them  to  assemble  In  a  cor- 
porate character.'  But,  though  the  vote  of  proprietors  appointing  an 
agent  for  a  special  purpose  may  not,  for  such  a  cause,  be  legal  when 
passed;  yet,  if  the  proprietors  acquiesce  in  the  appointment  receive  the 
benefit  of  his  transactions,  knowing  that  he  acted  for  them,  and  take  no 
measures  to  show  their  dissent  to  his  proceedings,  they  so  far  ratify  his 


6.  2  Dane,  Abr.  698.  This  confusion 
18  found  in  the  early  records  of  Provi- 
dence, R.  I. ;  the  records  of  both  town 
and  proprietors  being  kept  in  the 
tame  book  until  1717-18. 

7.  In  Rhode  Island,  and  not  im- 
probably in  some  of  the  other  States, 
before  any  act  was  passed  enabling 
them  BO  to  do,  and  in  fact  whilst  the 
settlements  themselves  were  acting 
vnder  a  voluntary  compact  of  govern- 
ment merely,  the  proprietors  were  ac- 
<-u8tomed  to  assemble  and  pass  votes 
and  orders  relative  to  their  common 
property,  in  the  same  manner  as 
if  incorporated;  admitting  members 
into  the  propriety,  upon  payment  of 
a  certain  sum  towards  the  common 


stock,  by  mere  vote;  and  in  the  same 
simple  way,  from  time  to  time,  di- 
viding their  lands  amongst  those  en- 
titled, according  to  their  rights. 

8.  4  Dane,  Abr.  70,  71,  72,  and 
Sullivan  on  Land  Titles,  122,  123,  for 
Mass.  Acts,  being  Acts  of  1636,  1692, 
1712,  1735,  1741,  1753,  1783.  Laws 
of  the  Colony  of  New  Plymouth,  197, 
198,  223;  Inhab.  of  Springfield  v. 
Miller,  12  Mass.  415;  Thorndike 
V.  Barrett,  3  Greenl.  380;  Cobum  v. 
Ellenwood,  4  N.  H.  99;  Woodbridge  v. 
Addison,  6  Vt.  204,  206;  Stiles  v.  Cur- 
tis, 4  Day,  328;  Laws,  R.  I.  Dig.  1730, 
p.  30,  31. 

9.  Woodbridge  v.  Addison,  6  Vt. 
204,  206. 
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doings,  that  tbey  will  be  as  binding  upon  them,  as  It  he  had  been  legallj 
appointed.^ 

Copies  of  ancient  proprietary  grants  are  admissible  in  evidence,  without 
proof  that  the  meetings  at  which  they  were  made,  were  legally  assembled.^ 
If  the  records  of  a  proprietors'  meeting  state  that  it  was  legally  warned 
and  held,  this  has  been  deemed  prima  facie  evidence  of  the  fact,'  and  that 
the  articles  of  business  acted  upon  at  such  meeting  were  Inserted  in  the 
warrant* 

The  practice  of  making  partition  of  their  lands  amongst  the  proprietors, 
by  vote  merely,  prevailed  in  all  the  proprieties;  an  immense  amount  of 
property  eventually  depended  upon  the  validity  of  these  proceedings,  and 
they  have  always  been  sustained  by  the  courts  of  every  one  of  the  New 
England  States.^ 


CHAPTER  VII. 

OF  THE  COMMON  SEAL,  AND  OF  THE  DEEDS  OF  A  CORPORATION. 

In  England,  seals  were  introduced  into  common  use  by  the  Normans  at 
the  Conquest;  ^  although  they  appear  to  have  been  known  to  the  Saxons 
in  the  time  of  Edgar;  and  to  have  been  used  by  Edward  the  Confessor, 
after  his  residence  in  Normandy.^  In  those  early  anl  illiterate  times,  the 
Norman  practice  of  sealing,  any  more  than  the  ordinary  Saxon  practice 
of  signing  with,  or  appending  to,  the  Instrument,  Impressed  on  gold  or 
lead,  the  sign  of  the  cross,  does  not  appear  to  have  arisen  from  any  notion 
of  the  peculiar  solemnity  of  the  seal,  but  from  an  incapacity  on  the  part 
of  him  who  would  concur  with  the  tenor  of  an  instrument,  to  subscribe 
his  name  to  it  Caedwalla,  a  Saxon  king,  honestly  avows  this  reason  at 
the  end  of  one  of  his  charters;  "propria  manu,  pro  ignorantia  Hterarum, 
aignam  eanctae  expressi  et  auhacripsi ;** '^  and  it  is  evident  from  ancient 
French  and  Norman  charters  still  extant,  which,  without  being  signed, 

1.  Woodbridge   v.    Addison,    6   Vt.  son  v.   Bemis,   11  N.   H.   44;    Wood- 

204;  Abbott  v.  Mills,  3  Vt.  528.  bridge  v.  Addison,  6  Vt.  208;  Thorn- 

8.  Pitts   v.    Temple,    2    Mass.    538,  dike  v.  Richards,  13  Me.  430;  Stiles 

and  Ibid.;   Little  v.  Downing,  37  N.  v.  Curtis,  4  Day,  328. 

H.  355.  1.  Mad.  Form.  Int.  27. 

8.  Stedman  v.  Putney,  N.  Chip.  11;  8.  Co.  Lit.  7a;  Seld.  Off.  Chan.  3, 

Codinan   v.   Winslow^   10  Mass.    150,  dubitante;  Mad.  Form.  Int.  27;  2  Bl. 

151.  Com.  305. 

4.  Doe  d.  Britton  v.  Lawrence,  ID.  8.  2  B.  Com.  305,  n.  d.  (Vol.  1). 
Chip.  103.  With  my  own  hand  on  account  of  my 

5.  Adams  v.  Frothingham,  3  Mass.  ignorance  of  letters,  I  have  expressed 
360;  Baker  v.  Fales,  16  Mass.  497;  and  subscribed  the  sign  of  the  holy 
Folger  V.  Mitchell,  3  Pick.  396 ;  Atkin-  cross. 
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bear  waxen  seato  with  the  name,  cognisance,  <^  derlce,  of  the  makers 
impressed  upon  theuL^ 

It  is  iHTobable  that  a  common  seal  became  incident  to  every  corpora- 
tion, either  from  ignorance  of  the  art  of  writing  on  the  part  of  its  officers 
or  agents,  or  from  the  use  of  seals  established  among  indiyidnals,  and 
originating  in  their  ignorance.  Blackstone,  indeed,  lUtribntes  this  incident 
to  the  peculiar  nature  of  a  corporation  aggregate.  "For,"  says  he,  "a 
corporation,  being  an  invisible  body,  cannot  manifest  its  intentions  by 
any  personal  act  or  oral  discourse;  it  therefore  acts  and  speaks  only  by 
its  common  seal.  For,  though  the  particular  members  may  express  their 
private  consents  to  any  act,  by  words  or  signing  their  names,  yet  this 
does  not  bind  the  corporation;  it  is  the  fixing  of  the  seal,  and  that  only, 
which  unites  the  several  assents  of  the  individuals  who  compose  the 
commnnity,  and  makes  one  joint  assent  of  the  whole."  ^ 

This  being  the  rule,  it  became  incident  to  every  corpora- 
tion of  this  kind  to  have  a  common  or  corporate  seal,^  as  the 
means  necessary  to  enable  it  to  appoint  any  special  agent, 
except  of  the  most  inferior  kind,  or  to  make  any  contract 
whatever  J  And  not  only  is  it  incident  to  every  corporation 
to  have  a  common  seal,  without  any  clause  in  the  charter  or 
act  of  incorporation  expressly  empowering  it  to  use  one,  but 
it  may  make  or  use  what  seal  it  will.® 

At  common  law,  the  corporate  seal  cannot  be  impressed 
directly  upon  the  paper,  but  mast  be  upon  wax,  wafer,  or 
some  other  tenacions  substance,  or  the  instrument  to  which 
it  is  attached  will  not  operate  as  a  sealed  instrument.*  But 
now  in  the  United  States  at  least,  the  old  rule  requiring  the 
use  of  a  seal  is  no  longer  in  force;  and  unless  the  charter 
or  some  statute  provides  otherwise  a  corporation  need  use 
a  seal  only  in  those  cases  where  a  private  individual  would 
be  required  to  use  one.* 

Corporations  at  this  day  are  capable  of  making  every 

4.  2  Bl.  Com.  306.    (Vol.  1).  Co.  R.  5,  and  Mill  Dam  Foundery  v. 

6.  1  Bl.  Ctom.  475.    (Vol.  1).  Hovey,  21   Pick.  417;    Porter  v.  An« 

6.  Davies,  44,  48;  1  Bl.  Cora.  475;      droscoggin  R.  Co.,  37  Me.  349. 

1  Kyd  on  Corporations,  268;  2  Kent,  9.  Bank   of   Rochester   v.   Gray,   2 

Com.  224.  Hill,    228,    229;     Farmers    Bank    ▼. 

7.  The  case  of  the  Dean  and  CJhap-  Haight,  3  Hill,  494,  495;  Mitchell  y. 
ter  of  Femes,  Da  vies,  121.  Union  L.  Ins.  Co.,  45  Me.  104. 

8.  The  case  of  Sutton's  Hospital,  10  1.  Clark  on  Corporations,  where  the 
Co.  30b;    and  see  Goddard's  case,  2  eases  are  collected  in  the  notes. 

14 
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species  of  deed.^  It  was  once  thought  that  a  corporation 
could  not  stand  seised  to  a  use;  and  hence  as  a  deed  of  bar- 
gain and  sale  merely  passes  the  use,  and  the  bargainor 
must  stand  seised  of  the  land  for  a  moment,  that  the  Statute 
of  Uses,  if  we  may  be  allowed  the  expression,  may  have  time 
to  execute  the  use,  it  was  thought  that  a  corporation  could 
not  make  a  deed  of  bargain  and  sale.'  In  this  country,  how- 
ever, the  better  opinion  is,  that  any  corporation  may  stand 
seised  to  a  use,  or  trust,  as  it  is  called  in  modem  times,  for 
purposes  not  foreign  to  the  object  of  its  institution;  and  this 
is  surely  most  conformable  to  principle,  and  convenient  in 
practice.*  If  this  be  true,  there  can  be  no  doubt  of  the  power 
of  a  corporation  to  convey  by  deed  of  bargain  and  sale,  as 
well  as  an  individual. 

In  private  corporations  aggregate,  for  the  sake  of  con- 
venience, the  whole  management  of  their  affairs  is  usually 
vested  by  charter  in  certain  officers  and  boards;  the  body 
of  the  members  having  no  voice  except  in  their  election.' 
When  this  is  the  case,  the  power  of  making  deeds,  like  every 
other  power,  rests  with  them;  and  courts  will  not  interfere 
upon  a  petition  even  of  a  majority  of  the  members,  to  compel 
that  body,  contrary  to  their  own  judgment,  to  affix  the  com- 
mon seal  to  any  instrument.' 

The  corporate  seal  affixed  to  a  contract  or  conveyance, 
does  not  render  the  instrument  a  corporate  act,  unless  it  is 
affixed  by  an  officer  or  agent  duly  authorized^  It  must  be 
affixed  by  the  officer  to  whose  custody  it  is  confided,  or  some 
person  specially  authorized;  the  officer  or  special  agent  act- 
ing in  consequence  of  the  directory  vote  of  the  body,  or  man- 
aging board  of  the  corporation,  as  the  case  may  be.'    The 

8.  Mobile  R.  Co.  v.  Talman,  15  Ala.  Church,  6  S.  &  R.  508.     See  Chap.. 

472;  Clark  Corp.  124.  VIII. 

8.  Com.  Dig.  Bargain  and  Sale,  B.  6.  Commonwealth    t.    St.    Mary's 

3.  Church,  6  S.  ft  R.  508. 

4.  2    Kent,    Cbm.    226;    Clark    on  7.  Jackson   t.   Campbell,    5   Wend. 

Corp.  123.   See  Chap.  VIII.  672;  Damon  v.  Granl^,  8  Pick.  345, 

6.  Bank  of  U.  S.  v.  Dandridge,  12  353;  Bank  of  Ireland  t.  Evan,  5  H. 

Wheat.    113,    per    Marshall,    C.    J.;  L.  Caa.  389. 

Union  T.  Corp.  v.  Jenkins,  1  Caines,  8.  Derby  Canal  Co.  y.  Wilmot,  9 

381;    Commonwealth    t.    St.    Mary's  East,  360;  Bank  of  U.  S.  t.  Dandridge, 
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president  and  cashier  of  a  bank  cannot  use  the  conunon  seal 
without  the  authority  of  the  board  of  directors.* 

The  common-law  rule  with  regard  to  natural  persons,  that 
an  agent,  to  bind  his  principal  by  deed,  must  be  empowered 
by  deed  himself,  cannot  in  the  nature  of  things  be  applied  to 
corporations  aggregate.  These  beings  of  mere  legal  ex- 
istence, and  their  boards,  as  such,  are,  literally  speaking, 
incapable  of  personal  act.  They  direct  or  assent  by  vote; 
but  their  most  immediate  mode  of  action  must  be  by  agents. 
If  the  principal,  the  corporation,  or  its  representative,  the 
board,  can  assent  primarily  by  vote  alone,  to  say  that  it  could 
constitute  an  agent  to  ma^e  a  deed  only  by  deed,  would  be 
to  say  that  it  could  constitute  no  such  agent,  whatever; 
for,  after  all,  who  could  seal  the  power  of  an  attorney,  but 
one  empowered  by  vote?  *  When  the  common  seal  of  a  cor- 
poration appears  to  be  affixed  to  an  instrument,  and  the 
signatures  of  the  proper  officers  are  proved,  courts  are  to 
presume  that  the  officers  did  not  exceed  their  authority, 
and  the  seal  itself  is  prima  facie  evidence  that  it  was  affixed 
by  proper  authority.^  The  contrary  must  be  shown  by  the 
objecting  party .•  The  technical  mode  of  executing  the  deed 
of  a  corporation  is  to  conclude  the  instrument,  which  should 
be  signed  by  some  officer  or  agent  in  the  name  of  the  corpor- 
ation, with,  **  In  testimony  whereof,  the  common  seal  of  said 
corporation  is  hereunto  affixed;  ''  and  then  to  affix  the  seal.^ 
It  is  prudent  to  have  witnesses  to  the  sealing;  for  the  com- 
mon seal  is  not  evidence  of  its  own  authenticity,  but  must 
be  proved,  not  indeed  necessarily  by  one  who  saw  it  affixed 

12  Wheat.  68,  per  Story,  J.;  Berks  k  Burrill  v.  Nahant  Bank,  2  Met.  166; 

Dauphin  T.  R.  T.  Myers,  6  S.  ft  R.  12;  Commercial    Bank   y.    Kortright,    22 

Clarke  t.  Imperial  Qas  Co.,  4  B.  Jb  Wend.  348;  Lovett  y.  Steam  SawMiU 

Ad.  316,  1  Ney.  ft  M.  206.  Ass.,  6  Paige,  54. 
9.  Hoyt  y.  Thompson,  1  Seld.  320.  8.  n>id.    and    case   of  St.    Mary's 

1.  Hopkins   y.   Gallatin   T.   Co.,   4  Church   7  S.  ft  R.  530,  per  Tilghman, 

Humph.   403;    Beckwith  y.   Windsor  C.  J.;   Colchester  y.  Lowten,  1  Ves. 

Manuf.  Co.,  14  Conn.  594;  Howe  y.  ft  B.  226;  Loyett  y.  Steam  Saw-Mill 

Keeler,  27  Conn.  538;   Burr  y.  Mc-  Association,   6    Paige,    54;    Flint   y. 

Donald,  8  Gratt.  215.  Clinton  Company,  12  N.  H.  434.  But 

t.  Skin.  2;  1  Kyd  on  Corporations,  see  Miller  y.  Ewer,  27  Me.  509. 

868;  Adams  y.  His  Cteditors,  14  La.         4.  Flint  y.  Clinton  Company,  12  N. 

455;  DarweU  y.  Dickens,  4  Terg.  7;  H.  488. 


Digitized  by  VjOOQ IC 


212  Private  Corporations.  [Chap.  VIL 

or  adopted,  but  by  one  who,  from  the  motto,  devise,  &c., 
knows  it  to  be  the  seal  of  the  corporation,  as  whose  it  is 
produced.*  The  signature  of  the  agent  of  the  corporation, 
executing  the  instrument  in  its  behalf,  however,  being 
proved,  the  seal,  though  mere  paper  and  wafer  stamped 
with  the  common  desk  seal  of  a  merchant,  will  be  presumed 
to  be  intended  as  the  seal  of  the  corporation,  until  the  pre- 
sumption is  rebutted  by  competent  evidence.*  A  seal  of  a 
foreign  corporation,  as  that  of  the  City  of  London,  cannot 
be  admitted  to  be  such  seal  without  proof  that  it  is  the 
official  seal  it  purports  to  be;  nor  can  it  be  proved  by  com- 
parison with  a  similar  seal  already  given  in  evidence  with- 
out objection.^ 

The  deed  of  a  natural  person  takes  effect  only  by,  and 
from,  its  delivery.  This  ceremony,  however,  is  unnecessary 
to  the  complete  execution  of  the  deed  of  a  corporation,  since 
it  is  said  to  be  perfected  by  the  mere  affixing  of  the  common 
seal.  Lord  Hale,  in  a  note  to  Coke  Littleton,  remarks,  that, 
**  if  a  dean  and  chapter  seal  a  deed,  it  is  their  deed  immed- 
iately.*' *  This  rule  is  to  be  taken  with  the  important  quali- 
fication, that,  by  the  affixing  of  the  seal,  the  complete  exe- 
cution of  the  deed  was  intended;  **  for  it,*'  adds  Lord  Hale 
to  the  above  remark,  **  they  (the  dean  and  chapter)  at  the 
same  time  make  a  letter  of  attorney  to  deliver  it,  this  is 
not  their  deed  till  delivery. *'•  In  the  Derby  Canal  Com- 
pany V.  Wilmot,*  it  appearing  that  the  order  of  the  manag- 
ing committee  to  the  clerk,  to  affix  the  seal,  was  accompan- 

6.  Moises  v.  Thorntoiii  8  T.  R.  303,  ton    Company,    12    N.   H.    433«    434. 

304;  Peake,  Law  of  Evidence,  48,  n.;  7.  Chew  v.  Keck,  4  Rawle,  163. 

Starkie  on  Evidence,  Part  2d,  300,  n.  8.  Co.  Lit.  lib.  1,  S9  5,  36a,  n.  222, 

1 ;  Jackson  v.  Pratt,  10  Johns.  381 ;  Hargrave  A  Butler's  ed. ;  and  see  Case 

Mann  v.  Pentz,  2  Sandf.  Ch.  271,  272;  of  the  Dean  and  Chapter  of  Fernes^ 

Foster  v.  Shaw,  7  S.  A  R.  156.    See  Dav.  44;  2  Leon.  97;  1  Vait.  267;  1 

Doe  d.  Woodmas  v.  Mason,  1  Esp.  53,  Lev.  46;  1  Sid.  8;  Carth.  260;  3  Keb. 

where  Lord  Kenyon  held,  as  an  ex-  307;   1  Kyd  on  Corp.  268;  contra,  2 

eeption  to  the  general  rule,  that  the  Leon.  98,  Gawdy,  J. 

common  seal  of  the  City  of  London  9.  Co.  Lit.  lib.  1,  §S  5,  36a,  n.  222, 

proved  itself.     See  Moises  v.  Thorn-  Hark.  &  Butler's  ed. ;  and  see  Willis  v, 

ton,  8  T.  R.  304,  per  Lord  Kenyon.  Jermin,  Cro.  B.  167;  W.  Jones,  170; 

6.  Mill  Dam  Foundery  v.  Hovey,  21  Palm.  504. 

Pick.  428,  Putnam,  J.;  Flint  v.  Clin-  1.  9  East,  360. 
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ied  with  a  direction  to  retain  the  conveyance  in  his  hands 
nntil  accounts  were  adjusted  with  the  purchaser,  it  was 
held  by  the  Court  of  King's  Bench,  that,  notwithstanding 
the  affixing  of  the  common  seal,  the  deed  was  incomplete; 
Lord  Ellenborough,  as  the  organ  o'  the  court,  observing, 
**  that,  in  order  to  give  it  (the  deed)  effect,  the  affixing  of 
the  seal  must  be  done  with  an  intent  to  pass  the  estate; 
otherwise  it  operates  no  more  than  a  feoffment  would  do 
without  livery  of  seisin.'' 


CHAPTEK  VIII. 

OP  THE  MODB  IN  WHICH  A  CORPORATION  MAY  CONTRACT,  AND  WHAT 
CONTRACTS  IT  MAT  MAKE. 

In  accordance  with  the  notion  that  corporations  aggre- 
gate could  express  their  assent  only  by  the  common  seals, 
the  ancient  doctrine  of  the  common  law  was,  that  they  could 
bind  themselves  only  by  deeds,  or  special  contracts. 

The  present  law  upon  this  subject  has  been  well  sum- 
marized by  Mr.  Clark  in  his  work  on  corporations  (2nd  ed. 
1907),  page  124  et  seg.y  as  follows: 

"A  corporation  has  no  power  to  enter  into  any  contract 
that  is  not  expressly  or  impliedly  authorized  by  its  charter. 
But  any  contract  that  is  reasonably  necessary  or  proper  for 
carrying  out  the  powers  expressly  conferred  is  impliedly 
authorized.  Among  the  powers  impliedly  conferred  upon 
every  corporation  in  the  absence  of  express  restrictions  in 
its  charter  [in  the  constitution  or  in  the  general  laws  of 
the  land]  are  the  following: 

(a)  A  corporation  has  the  implied  power  to  purchase 
such  real  and  personal  property  as  its  purposes  may  re- 
quire; but  it  has  no  power  to  purchase  property  for  a  pur- 
pose foreign  to  the  objects  for  which  it  was  created. 

(b)  A  corporation  generally  has  the  implied  power  to 
sell  and  convey  or  mortgage  real  or  personal  property 
owned  by  it;  but  a  railroad  company  or  other  quasi- 
public  corporation  cannot  dispose  of  or  mortgage  property 
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which  is  needed  in  order  to  carry  on  the  bnsiness  for  which 
it  was  created,  unless  expressly  authorized.  Nor  can  a 
corporation  transfer  or  mortgage  its  franchise  without 
statutory  authority. 

(c)  It  has  the  power  to  borrow  money  whenever  the 
natiure  of  its  business  renders  it  proper  or  expedient. 

(d)  It  has  the  power  to  execute  a  bond  for  any  purpose 
for  which  it  may  contract  a  debt. 

(e)  In  this  country  it  has  power  to  make  or  indorse  prom- 
issory notes  and  to  draw,  indorse  or  accept  bills  of  exchange, 
if  it  is  a  usual  or  proper  means  of  accomplishing  the  objects 
for  which  it  was  created. 

(f )  Subject  to  certain  exceptions  it  has  no  power  to  enter 
into  a  contract  of  suretyship  or  guaranty  unless  the  power 
is  expressly  conferred.  And  it  can  not  bind  itself  by  an 
accommodation  note  or  bill. 

(g)  It  has  no  implied  power  to  enter  into  a  contract  of 
partnership,  but  it  may  contract  jointly  with  another. 

(h)  By  the  better  opinion  a  corporation  has  no  power, 
unless  expressly  authorized,  to  subscribe  for  or  purchase 
stock  in  another  corporation.  But  it  may  in  good  faith 
take  and  hold  stock  in  another  corporation  to  secure  a  loan 
previously  made  by  it,  on  a  debt  due  it,  or  in  payment  of 
such  loan  or  debt. 

(i)  In  most  jurisdictions  in  this  country  [not  in  all]  a 
corporation  may,  in  the  absence  of  express  restrictions,  pur- 
chase its  own  stock,  provided  the  purchase  be  not  to  the 
injury  of  its  creditors. 

(j)  A  corporation  has  no  power  to  consolidate  with  an- 
other corporation  unless  the  power  is  expressly  conferred 
upon  it.  The  presumption  is  that  the  contracts  of  a  cor- 
poration are  within  its  powers,  and  the  burden  of  show- 
ing the  contrary  rests  upon  the  party  who  objects.''  * 

As  to  the  form  of  the  contract,  **  it  is  now  settled  that  ex- 
cept so  far  as  there  may  be  express  restrictions  in  its 
charter  or  some  statute,  a  corporation  can  contract  by  reso- 

1.  See,  generally,  Clark  on  Corp. 
pp.  124-160,  where  the  cases  are  fully 
collected  and  considered  in  the  notes. 
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lntions  or  agents,  and  without  a  seal,  in  any  case  where  a 
natural  person  can  contract  without  a  seal.  And  like  a 
natural  person  it  may  be  liable  quasi  ex  contractu/'* 

A  corporation  may  by  use  or  reputation  be  known  by 
several  names  as  well  as  a  natural  person;  '^  and  will  be 
bound  by  obligations  of  any  sort  assumed  by  it  in  its 
adopted  name,  as  that  of  a  firm,  or  of  an  agent.  It  was  early 
held,  that  the  misnomer  of  a  corporation  in  a  grant,  obliga- 
tion, or  other  written  contract,  does  not  prevent  a  recovery 
thereon  either  by  or  against  the  corporation  in  its  true 
name,  provided  its  identity  with  that  intended  by  the  par- 
ties to  the  instrument  be  averred  in  pleading,  and  apparent 
in  proof .• 

1.  It  having  once  been  established,  that  corporations 
might  contract  otherwise  than  by  their  corporate  seals, — 
that  they  might  make  parol  promises,  either  by  vote,  or 
through  their  authorized  agents,  no  reason  could  be  found 
in  te<£nical  principle  or  substantial  justice,  why  they  should 
not  be  subject  and  entitled  to  the  same  presumptions  as 
natural  persons.  Indeed,  it  seems  early  to  have  been  settled 
that  a  charter  may  be  presumed  to  have  been  given  to  per- 
sons who  have  long  acted  as  a  corporation;  though  the  very 
case  supposes  that  no  other  proof  than  the  long-continued 
exercise  of  corporate  powers  could  be  adduced,  of  a  charter, 
or  of  a  vote  of  the  corporators  to  accept  it.*  It  had  been 
held  also,  that  the  acceptance  of  a  particular  or  amended 
charter  by  an  existing  corporation,  or  by  corporators  al- 
ready in  the  exercise  of  corporate  powers,  may  be  inferred 
from  the  acts  of  corporate  oflScers,  or  facts  which  demon- 
strate that  it  must  have  been  accepted;  and  that  it  is  not 
indispensable  to  show  a  written  instrument  or  vote  of  ac- 
ceptance on  the  corporation  books.*    From  the  same  species 

8.  Id.  154  and  cases  cited.  4.  Bank  of  U.  S.  v.  Dandridge,  IZ 

Sa.  Minot  v.   Curtis,   7  Mass.  444,  Wheat.  71.    See  Chap.  II. 

per  cur.;  Medway  Cotton  Manuf.  Co.  5.  Ibid.,  and  The  King  v.  Amery,  1 

T.  Adams,  10  Mass.  360;  Mel  ledge  v.  T.  R.  575,  2  T.  R.  515;   Newling  v. 

Boston  Icon  Co.,  5  Cush.  176,  177.  Francis,  3  T.  R.  189.    See  Middlesex 

8.  See    Mayor    and    Burgesses    of  Husbandmen   v.   Davi^,   3   Met.    133; 

Lynne  R^s,   10  Co.  R.   125;   Clark  Wetumpka  R.  Company  y.  Bingham,  5 

Corp.  63,  and  cases  cited.  Ala.  657. 
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of  evidence,  the  enactment*  and  ^ep^al^  of  by-laws  have 
been  inferred.  In  this  country  it  has  been  settled  by  re- 
peated decisions,  that  all  duties  imposed  on  corporations 
aggregate  by  law,  and  all  benefits  conferred  at  their  request, 
raise  implied  promises,  for  the  enforcement  of  which  an 
action  may  well  lie.® 

Not  only  estoppels,  technically  so  called,  but  estoppels 
in  pais  J  operate  both  for  and  against  corporations.* 

Banks,  or  indeed  any  other  bodies  corporate,  may  as  well 
make  contracts  of  bailment  of  every  kind,  as  natural  per- 
sons; provided  it  be  done  in  the  course  of  business  permitted 
or  contemplated  by  their  charters.  Incorporated  stage- 
coach companies  may  be  liable  as  common  carriers;  and 
banks  sue  every  day  as  lenders,  and  are  sued  as  depositaries, 
borrowers,  &c.  It  is  not  necessary  that  the  act  of  incorpor- 
ation should  give  a  bank  particular  power  to  receive  de- 
posits, to  enable  it  so  to  do.  It  is  sufficient  that  this  is  in 
the  ordinary  course  of  banking  business;  and  such  a  cor- 
poration, by  the  mere  grant  of  a  charter  for  that  species 
of  business,  is  empowered  to  do  it  in  all  its  branches,  unless 
expressly  restrained.  It  is  not  bound  to  receive  on  deposit 
the  funds  of  every  man  who  offers  them,  but  may  select  its 
dealers,  and  the  cashier  is  the  proper  officer  to  make  the 
selection.^  It  is  apparent  that  very  numerous  and  import- 
ant questions  may  arise,  as  to  how  far  corporations  are 
liable  as  bailees,  for  the  loss  of,  or  any  injury  to,  the  thing 
bailed,  and  how  far  for  the  neglects,  frauds,  embezzlements, 
and  thefts  of  their  servants,  as  cashiers  of  banks,  &c.  The 
solution  of  these  must  depend  upon  the  general  principles 
of  the  law  of  bailments,  which  apply  equally  to  corpora- 

6.  Union  Bank  of  Maryland  v.  Stone  v.  Congregational  Society  of 
Ridgely,  1  Harris  k  G.  413.  Berkshire,  14  Vt.  86. 

7.  Attorney-General  v.  Middleton,  9.  Selma  R.  Co.  v.  Tipton,  5  Ala. 
2  Ve8.  Sen.  328.  808;  Philadelphia  R.  Co.  v.  Howard, 

8.  Salem  Bank  v.  Gloucester  Bank,  13  How.   307,  335;    Scaggs   v.   Balti- 
17  Mass.   1;    Smith  v.   First  Congre-  more  R.  Co.,  10  Md.  268,  280. 
gational   Meeting-house   in   Lowell,   8  1.  Thatcher   v.   Bank  of  the  State 
Pick.  178;  Bank  of  Kentucky  v.  Wis-  of  New  York,  5  Sandf.  Ch.  121.    Sec 
ter,  2  Pet.  318;  Kennedy  v.  Baltimore  Clark  Corp.  119,  131. 

Insurance   Co.,    3    Harris   A   J.    367; 
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tions,  as  to  natural  persons.^  The  reasonable  and  estab- 
lished customs  of  banks  enter  into  and  make  a  part  of  con- 
tracts made  with  them,  and  must  have  due  weight  in  ex- 
pounding their  contracts,  when  knowledge  of  the  customs 
can  in  any  way  be  brought  home  to  those  sought  to  be 
affected  by  them.^  A  custom  of  a  bank  not  to  correct  mis- 
takes in  the  receipt  or  payment  of  money,  unless  discovered 
before  the  person  leaves  the  room,  is,  however,  illegal  and 
void.*  A  custom  of  a  bank  to  pay  only  half  of  a  half  bank- 
note has  also  been  held  to  be  bad,  as  unsupported  by  law.* 
Usages  of  banks  will  not  be  judicially  noticed,  but  must  be 
proved,  or  must  have  been  heretofore  proved,  and  estab- 
lished by  courts  of  justice,  before  they  will  be  recognized 
and  applied.*  To  give  them  the  force  of  law,  requires  an 
acquiescence  and  notoriety,  from  which  an  inference  may 
be  drawn  that  they  are  known  to  the  public,  and  especially 
to  those  who  do  business  at  the  bank.'' 

The  law  applicable  to  agents  for  collection  in  general, 
applies  equally  to  banks. 

It  is  the  well-settled  doctrine  of  the  present  day,  that  the 
same  presumptions  are  applicable  to  a  corporation  as  to  a 
natural  person.  There  is  no  reason  why  its  assent  to,  and 
acceptance  of,  grants  and  deeds  beneficial  to  it  should  not 
be  inferred  from  its  acts,  as  well  as  that  the  same  inference 
should  be  drawn  from  the  acts  of  individuals.  In  The  Bank 
of  the  United  States  v.  Dandridge,®  it  was  decided,  that  a 
bond  with  sureties  given  by  the  cashier  of  a  bank  for  the 
faithful  performance  of  his  duties,  and  found  in  the  posses- 
sion of  the  bank,  the  cashier  having  acted  in  his  office, 

%.  Foster  v.  Essex  Bank,  17  Mass.  4.  Gallatin    v.    Bradford,    1    Bibb, 

496,  et  aeq.,  and  see  Chap.  IX.  209. 

3.  Jones    v.    Fales,    4    Mass.    252;  5.  Allen  v.  State  Bank,   1   Dev.  & 

City   Bank   ▼.    Cutter,    3    Pick.   414;  B.  3. 

Yeaton    v.    Bank    of    Alexandria,    5  6.  Planters  Bank  v.  Farmers  Bank, 

Oranch,  52;  Morgan  y.  Bank  of  North  8  Gill  &  J.  449. 

America,  8   S.  &  R.  73;    Pearson  t.  7.  Adams    v.    Otterback,    15    How. 

Bank  of  Metropolis,  1  Pet.  93;  Bank  545,  per  McLean,  J. 

of  Metropolis  v.  New  England  Bank,  8.  12  Wheat.  64;  Dedham  Bank  v. 

1   How.   234;    Bank   of   Columbia  v.  Chickering,  3  Pick.  335. 
McGruder,  6  Harris  ft  J.  180. 
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might,  as  in  case  of  natural  persons,  be  presumed  to  be  ao« 
cepted  by  the  bank,  although  no  vote  of  acceptance  by  the 
directors  could  be  found  on  the  records  of  the  corporation. 

It  needs  no  authority  to  establish,  that  if  a  general  stat- 
ute prescribe  the  mode  or  modes  in  which  corporations 
must  contract,  a  contract  made  in  any  other  mode  will  not 
be  binding  upon  the  corporation  or  the  party  contracting 
with  it,  unless  the  statute,  as  it  sometimes  does,  provides  to 
the  contrary. 

Persons  out  of  a  State,  as  well  as  within  it,  are  bound  to 
take  notice  of  public  laws  limiting  the  powers  of  corpor- 
ations.* Neither  is  it  necessary  that  corporations  eo  nomine 
should  be  embraced  within  the  terms  of  an  act,  to  subject 
them  to  its  prohibitions,  since  it  is  well  settled  that  the  words 
inhabitants,  occupiers,  or  persons,  may  include  incorporated 
companies.^ 

A  corporation,  keeping  within  the  scope  of  its  general 
powers,  may  contract  or  bind  itself  to  do  any  act  at  any 
place;  and,  whereyer  the  engagement  may  be  broken,  it  will 
be  equally  liable.' 


CHAPTER  IX. 

07  AOSNT8  OF  OOBPOBATION8,  THEIB  MODS  OF  APPOiNTMJHT  ABTD 

POWEB. 

In  general,  the  only  mode  in  which  a  corporation  aggre- 
gate can  act  or  contract  is  through  the  intervention  of 
agents,  either  specially  designated  by  the  act  of  incorpora- 
tion, or  appointed  and  authorized  by  the  corporation  in 
pursuance  of  it.*  It  is  an  old  rule  of  the  common  law,  that 
such  a  corporation  cannot  levy  a  fine,  acknowledge  a  deed, 

9.  Root  T.  Qoddard,  3  McLean,  102.      157;  Mclntire  t.  Preston,  5  Oilman, 

1.  Inst.  703 ;  Rex  y.  Gardner,  Cowp.      48. 
70;  MoU  T.  Hicks,  1  Cow.  513;  City         t.  Bank    of    Utica    ▼.    Smedes,    8 
of  St.  Louis  T.  Rogers,  7  Mo.  19;  State     Cowen,  684;  M'Call  ▼.  Byram  Man. 
T.   Nashville   University,   4   Humph.     Co.,  6  Conn.  430. 

1.  Co.  Lit.  66b. 
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or  api>ear  in  a  suit,  exoept  by  attorney  or  agent,'  and  cor- 
porationsy  with  power  to  sue  and  be  sued,  perform  necessary 
servioes,  incident  to  such  business,  by  agents.* 

The  power  to  appoint  officers  and  agents  rests,  like  every 
other  power,  in  the  body  of  the  corporators,  unless  some 
particular  board  or  body,  created  or  existing  within  the 
corporation,  is  legally  vested  with  it;  and  courts  cannot 
judicially  notice  that  a  particular  board  or  body  of  the  cor- 
poration is  authorized  by  the  charter  and  by-laws  to  appoint 
agents,  where  the  evidence  of  the  charter  and  by-laws  is  not 
introduced.* 

Generally  speaking,  any  persons  may,  by  due  appoint- 
ment, be  the  agents  of  corporations,  as  well  as  of  natural 
persons;  and  it  is  a  well-established  principle,  that  they 
even  who  are  disqualified  to  act  for  themselves,  as  infants 
and  feme  coverts,  may  yet  act  as  the  agents  of  others.^  A 
corporation  may  employ  one  of  its  own  members  as  an  agent 
to  act  as  auctioneer  at  the  sale  of  its  pews,  who  may  make 
the  memorandum  of  sale,  required  under  the  Statute  of 
EVauds  to  bind  the  purchaser.^ 

It  is  not  unusual,  however,  for  the  charters  of  banking, 
insurance,  and  turnpike  companies,  to  prescribe  who,  and 
who  alone,  shall  be  the  agents  of  the  company  for  particular 
purposes;  and  in  such  cases,  the  boards  or  persons  specified, 
and  they  alone,  for  those  purposes  are,  or  can  be,  the  agents 
of  the  corporation.^ 

Boards  of  directors,  managers,  &c.,  are  agents  of  the  cor- 
poration, only  so  far  as  authorized  directly  or  impliedly  by 
the  charter;  and  the  general  authority  given  by  the  act 
incorporating  a  manufacturing  corporation  to  the  directors, 
to  manage  the  stock,  property,  and  affairs  of  the  corpora- 
tion, does  not  enable  them  to  apply  to  the  legislature  for  an 
enlargement  of  the  corporate  powers;  and  a  legislative  re* 

t.  Com.  Dig.  Attorn^,  C.  2.  naoe,  2  Eap.  511;  Anderson  t.  San- 

S.  Planters    Bank   t.    Andrews,    t  derson,  2  Stark  N.  P.,  204.    See  tmieg 

Port  Ala.  404.  Agency. 

4.  HaTen  t.  New  Hampshire  Asy-  6.  Stoddert  ▼.  Port  Tobacco  Parish, 

lam  for  the  Insane,  13  N.  H.  532.  2  Gill  k  J.  227. 

0.  Co.  Lit.  52a;  Emerson  v.  Blou-  7.  Washington  T.  Co.  T.  Crane,  8 

den,  X  Esp.  142;   Palethorp  t.   Fur-  S.  &  R.  521,  522. 
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solve  passed  upou  such  an  application  without  authority 
from  the  company  is  void.® 

Every  private  corporation  has  the  inherent  power  to 
appoint  ofBcers  and  agents  to  supervise  and  manage  its 
affairs.  No  particular  formalities  are  necessary  in  the 
appointment  of  officers  or  agents,  except  such  as  may  be 
prescribed  by  the  charter  or  by-laws.  It  can  make  no  differ- 
ence whether  their  agents  are  appointed  under  the  cor- 
porate seal,  or  by  resolution,  or  vote;  the  appointment  may 
be  legally  made  in  either  mode,  and  that,  too,  although  the 
agent  be  appointed  to  convey  the  real  estate  of  the  corpor- 
ation, or  whatver  may  be  the  purpose  of  the  agency.®  The 
ordinary  and  proper  proof  of  the  appointment  and  author- 
ity of  an  agent  of  a  corporation  is  made  by  the  production 
of  the  records  or  books  of  the  corporation,  containing  the 
entry  or  resolution  of  appointment,  the  records  being  proved 
to  be  the  records  of  the  corporation;  ^  and  the  secretary  of 
the  corporation  is  obviously  the  proper  person  to  have  pos- 
session of,  and  to  prove,  the  books  of  the  company.* 

It  is  usually  the  case,  that  the  charters  or  incorporating 
acts  of  corporations  require  that  officers  of  great  trust,  as 
the  cashiers  of  banks,  or  the  clerks  of  insurance  companies, 
should  give  bond  with  sureties  for  the  faithful  performance 
of  their  duties;  and  the  question  immediately  arises, 
whether  the  giving  of  the  bond  with  sureties,  in  such  cases, 
is  necessary  to  their  complete  appointment  as  corporate 
officers  and  agents.  This  must  depend,  in  each  particular 
case,  upon  whether  the  language  of  the  charter  or  act  of  in- 
corporation makes  the  giving  of  the  bond  a  condition  pre- 
cedent to  the  complete  appointment  and  due  authorization 
of  the  agent,  or  whether  it  is  in  this  respect  merely  directory. 

8.  Marlborough  Manuf.  Co.  v.  1.  Owings  v.  Speed,  5  Wheat.  424; 
Smith,  2  Conn.  579.  Thayer    v.    Middlesex    Ins.    Co.,    10 

9.  Clark  Corp.  469,  and  cases  cited.  Pick.  326;  Clark  v.  Benton  Manuf. 
Randall  v.  Van  Vechten,  19  Johns.  Co.,  15  Wend.  256;  Methodist  Chapel 
65;  Lathrop  v.  Bank  of  Scioto,  8  Corporation  v.  Herrick,  25  Me.  354; 
Dana,  115;  Savings  Bank  v.  Davis,  Haven  v.  New  Hampshire  Asylum,  12 
8   Conn.   191 ;    Bank  of  Columbia  v.  N.  H.  532. 

Patterson,  7  Cranch,  299;  Andover  T.  2.  Smith  v.  Natchez  Steamboat 
Corp.  V.  Hay,  7  Mass.  602.  Company,  1  How.  Miss.  478. 
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And  it  seems,  that  where  the  act  of  incorporation,  charter, 
or  general  statute,  binding  upon  a  corporation,  empowers  a 
board  of  directors,  vested  with  power  to  appoint  certain 
officers,  to  require  security  of  them,  that  this  is  merely  an 
affirmance  of  the  common  law;  and  though  a  by-law  re- 
quires a  certain  species  of  security  to  be  taken  by  the  di- 
rectors of  certain  officers  on  entering  on  the  duties  of  their 
office,  if  a  different  species  of  security  than  that  required  by 
the  by-law  is  taken  by  the  directors,  and  any  loss  is  sus- 
tained in  consequence,  this  is  a  matter  entirely  between  the 
directors  and  stockholders,  for  the  failure  of  duty  in  the 
former;  and  in  such  a  case  there  seems  to  have  been  no 
question  of  the  due  appointment  of  the  officer.® 

Though  the  charter  or  act  of  incorporation  prescribe  the 
mode  in  which  the  officers  of  a  corporation  aggregate  shall 
be  elected,  and  an  election  contrary  to  it  would  unquestion- 
ably be  voidable,  yet  if  the  officer  has  come  in  under  color 
or  right,  and  not  in  open  contempt  of  all  right  whatever, 
he  is  an  officer  de  facto, — within  his  sphere,  an  agent  of  the 
corporation, — and  his  acts  and  contracts  will  be  binding 
upon  it* 

As  the  death  of  a  natural  person  revokes  all  authority 
given  to  his  agents,  so  must,  so  to  speak,  the  death  of  a 
corporation,  whether  it  takes  place  by  limitation  of  law,  or 
forfeiture  of  chartered  rights;  for  there  is  then  no  master 
to  serve.*  The  death,  however,  of  the  particular  officers  of 
a  corporation,  or  of  the  members  of  a  particular  board,  who 
may  be  vested  with  the  power  of  appointing  its  agents,  does 
not  determine  their  agency,  or  revoke  their  power;  for  the 
principal,  the  corporation,  still  subsists.* 

If  the  charter  or  act  of  incorporation  prescribe  the  mode 

8.  Bank  of   Northern   Liberties  v.  Despatch  Line  of  Packets  v.  Bellamy 

Creason,   12   S.  &  R.   306;   U.   S.  v.  Manuf.   Co.,  12  N.  H.  205;   Burr  v. 

Dandridge,  12  Wheat.  64,  MarshaU,  McDonald,  3  Gratt.  215. 

C.  J^  dissentiente.  S.  Union    Bank    of    Maryland    v. 

4.  The  King  v.  Lisle,  Andrews,  163,  Ridgely,  1  Harris  &  G.  433,  434. 

2  Stra.  1090;   St.  Luke's  Church  y.  6.  Bac.  Abr.  Authority,  £.  14,  H. 

Mathews,  4  Des.  578,  586;  Vernon  So-  VIII.  3;  11  H.  VII.  19;  Co.  Lit.  52; 

ciety   V.   Hills,   6   Cowen,   23;    York  2  Roll.  Abr.  12. 
County  V.  Small,  9  Watts  k  S.  320; 
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in  which  the  officers  or  agents  of  a  corporation  most  act  or 
contract,  to  render  their  acts  or  contracts  obligatory  on  the 
corporation,  that  mode  most  be  pursued  The  act  of  in- 
corporation is  an  enabling  act;  it  gives  the  body  corporate 
all  the  power  it  possesses;  it  enables  it  to  contract,  and 
when  it  prescribes  the  mode  of  contracting,  that  mode  must 
be  observed,  or  the  instrument  no  more  creates  a  contract 
than  if  the  body  had  never  been  incorporated.  Persons 
dealing  with  a  company  of  this  sort  should  always  bear  in 
mind  that  it  is  a  corporation,  a  body  essentially  different 
from  an  ordinary  partnership  or  firm,  for  all  purposes  of 
contract;  and  should  insist  upon  the  contract  being  executed 
in  the  manner  prescribed  by  charter  or  lawJ 

When  the  agent  of  a  corporation  would  bind  by  contract 
he  makes  in  its  behalf  the  corporation  only,  his  proper  mode 
is,  in  the  body  of  the  contract,  to  name  ^e  corporation,  as 
the  contracting  party,  and  to  sign  as  its  agent  or  officer;  and 
this  is  the  mode  in  which  bank-bills  and  policies  of  insur- 
ance are  ordinary  executed.' 

To  bind  a  corporation  by  specialty,  it  is  necessary  that 
its  corporate  seal  should  be  affixed  to  the  instrument  The 
corporate  seal  is  the  only  organ  by  which  a  body  politic  can 
oblige  itself  by  deed;  and  though  its  agents  affix  their 
private  seals  to  a  contract  binding  upon  it;  yet  these  not 
being  seals  as  regards  the  corporation,  it  is  in  such  case 
bound  only  by  simple  contract.* 

Corporations,  like  natural  persons,  are  bound  only  by  the 
acts  and  contracts  of  their  agents  done  and  made  within  the 
scope  of  their  authority.*^  If  the  agent  of  a  corporation 
make  a  contract  beyond  the  limits  of  his  authority,  he  is 
bound  himself,  in  the  same  manner  as  the  agent  of  a  natural 
person  would  be.* 

7.  Williams  v.  Cbcster  R.  Oo.  Exch.,         9a.  Esgex   T.    Corp.   ▼.   Collins,    S 

6  Eng.  L.  &  £q.  503.  Mass.  299;  Clark  t.  Washington,  It 

8.  See,  Agency,  ante,  and  N^otiable  Wheat.  40.   See,  ante,  Agency. 
Instruments,  past,  1.  Salem  Bank  ▼.  Gloeester  Bank, 

9.  Randall  t.  Van  Vechten,  19  17  Mass.  29,  30;  Stowe  t.  Wise,  7 
Johns.  65,  per  Piatt,  J.;  Tippets  t.  Conn.  219;  Underhill  ▼.  Gibson,  2  N. 
Walker,  4  Mass.  597,  per  Parsons,  C.  H.  352.    See  ante,  Agency. 

J.;   Bank  of  Columbia  v.  Patterson, 

7  Craneh,  304,  per  Story,  J. 
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It  is  also  well  established^  both  in  law  and  equity,  that 
notice  to  an  agent  in  the  transactions  for  which  he  is  em* 
ployed,  is  notice  to  the  principal;  for  otherwise,  where  notice 
is  necessary,  it  might  be  avoided  in  every  case  by  employ- 
ing an  agent.  The  rule  applies  equally  to  a  corporation  as 
to  a  natural  person.^ 

The  representations,  declarations,  and  admissions  of  the 
agent  of  a  corporation  stand  upon  the  same  footing  with 
those  of  the  agent  of  an  individual.  To  bind  the  principal, 
they  must  be  within  the  scope  of  the  authority  confided  to 
the  agent,  and  must  accompany  the  act  or  contract  which 
he  is  authorized  to  do  or  make.' 

Ab  natural  persons  are  liable  for  the  wrongful  acts  and 
neglects  of  their  servants  and  agents,  done  in  the  couMe 
and  within  the  scope  of  their  employment,  so  are  corpora- 
tions, upon  the  same  grounds,  in  the  same  manner,  and  to 
the  same  extent^ 


CHAPTER  X. 

OF  THE  BY-LAWS  OF  CORPORATIONS. 

When  a  corporation  is  duly  erected,  the  law  tadfly  an- 
nexes to  it  the  power  of  making  by-laws,  or  private  statates, 
for  its  government  and  support.^  This  power  is  included 
in  the  very  act  of  incorporation;*  for,  as  is  quaintly  ob- 
served by  Blackstone,  ^^  as  natural  reason  is  given  to  the 
natural  body  for  governing  of  it,  so  by-laws  or  statutes  are 
a  sort  of  political  reason  to  govern  the  body  politic.*'*   The 

t.  Lawrence  ▼.   Tacker,  7  Oreenl.  Bargate  t.  Shortridge,  5  H.  L.  Cat. 

195;   Bank  ▼.  Whitehead,  10  WatU,  297;   Stevens  ▼.  Boston  R.»  1  Gray, 

897;    Bogga    t.    Lancaster    Bank,    7  877.   See,  ante.  Agency. 

Watts  4  a  336;  lifcEwen  T.  Mont-  1.  Norris  ▼.  SUps,  Hob.  211;  By- 

gomery  Co.  Ins.  Co.,  5  Hill»  lOL  See,  lawa,  3  Salk.  76;  C^ty  of  London  t. 

ante.  Agency.  Vanaere,  1  Ld.  Raym.  496;  Sutton's 

S.  Fairfield  Cdunty  T.  Co.  t.  Thorp,  Hospital,  10  Co.  R.  31a;  Clark  Corp. 

13  Conn.  173;  Stewart  ▼.  Huntington  440. 

Bank,  11  8.  4  R.  267,  269;  Hay  ward  t.  Norris  T.  8Ups,  Hob.  211;  CUrk 

T.  Pilgrim  Society,  21  Pick.  270.  See,  Corp.  id. 

•mie,  Agency,  pott  Evidence.  8.  1    BI.   C6m.   476    (Vol.    1,   this 

4.  Thompson  t.  Bell,  10  Exch.  10;  series). 
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power  to  make  by-laws  is,  however,  rarely  left  to  implica- 
tion; but  is  usually  conferred  by  the  express  terms  of  the 
charter.  And  where  the  charter  enables  a  company  to  make 
by-laws  in  certain  cases  and  for  certain  purposes,  its  power 
of  legislation  is  limited  to  the  cases  and  objects  specified, 
all  others  being  excluded  by  implication.*  But  when  so 
made,  they  are  equally  as  binding  on  all  their  members  and 
others  acquainted  with  their  method  of  doing  business  as 
any  public  law  of  the  State.** 

Unless  by  the  charter,  or  some  general  statute  to  which 
the  charter  is  made  subject,  or  by  inmaemorial  usage,  this 
power  is  delegated  to  particular  officers  or  members  of  the 
corporation,  like  every  other  incidental  power,  it  resides  in 
the  members  of  the  corporation  at  large,  to  be  exercised  by 
them  in  the  same  manner  in  which  the  charter  may  direct 
them  to  exercise  other  powers  or  transact  their  general  busi- 
ness; and  if  the  charter  contain  no  such  direction,  to  be  exer- 
cised according  to  the  rules  of  the  common  law.®  The  power 
of  making  by-laws  is,  however,  frequently  reposed  in  a 
select  body,  as  the  directors;  in  which  case  a  majority  of 
that  body,  at  least,  is  necessary,  and  is  sufficient  to  consti- 
tute a  quorum  for  the  purpose  of  passing  a  by-law.^ 

If  the  charter  prescribe  the  mode  in  which  the  by-laws 
shall  be  made  and  adopted,  in  order  to  their  validity,  that 
mode  must  be  strictly  pursued.®  But  where  the  charter  is 
silent  upon  this  point,  since  it  is  now  well  settled  that  a 
corporation  aggregate  may  act  without  seal  or  writing,  and 
is  open  to  the  same  implications  as  an  individual,  it  may 
adopt  by-laws  as  well  by  its  own  acts  and  conduct,  and  the 
acts  and  conduct  of  its  officers,  as  by  an  express  vote,  or  an 
adoption  manifested  by  writing.* 

4.  Per  Ld.  Macclesfield,  Ch.  Child  Westwood,  2  Dow  k  C.  21;  Clark 
V.  Hudson's  Bay  Co.,  2  P.  Wms.  207.      Corp.  441. 

See  2  Kyd  on  Corp.  102.  7.  Em   parte   Willcocks,    7    Cowen, 

5.  Cummings  v.  Webster,  43  Me.  402;  Cahill  y.  Kalamazoo  Ins.  Co.,  2 
192.    See,  generally,  Hark  Corp.  440     Doug.  Mich.  124;  Clark  Corp.  id. 

et  seg,  8.  Dunston  y.   Imperial  Gas   Com- 

6.  Union     Bank    of    Maryland    t.     pany,  3  B.  A  Ad.  125. 

Ridgely,  1  Harris  A  G.  324;  Rex  v.         9.  Union  Bank  v.  Ridgely,  1  Harris 

&  G.  324. 
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The  same  body  in  a  corporation  which  has  a  power  to 
make^  has,  also,  the  power  to  repeal,  by-laws;  it  being  of 
the  very  nature  of  legislative  power,  that,  by  timely  changes 
in  the  rule  it  prescribes,  it  should  be  enabled  to  meet  the 
exigencies  of  the  occasion.*  As  a  court  will  direct  a  jury  to 
find  a  by-law,  its  terms,  and  adoption,  from  the  usage  and 
conduct  of  the  corporation  and  its  officers,  so,  from  non- 
observance  of  one,  will  it  presume  a  subsequent  by-law  to 
repeal  and  alter  it.^ 

Eleemosjmary  corporations  are  distinguished  from  others 
in  this,  that  they  have  no  incidental  power  of  legislation. 
They  are  the  mere  creatures  of  their  founder,  and  he  alone 
has  a  right  to  prescribe  the  regulations  according  to  which 
his  charity  shall  be  applied.  His  statutes  are  accordingly 
their  laws,  which  they  have  no  power  to  alter,  modify,  or 
amend.'  A  delay  to  make  them  for  a  few  years  after  the 
foundation,  does  not  affect  the  right  or  power  to  make  them.* 
He  cannot,  however,  by  his  statutes,  alter  the  constitution 
of  the  charity  as  fixed  in  the  charter  granted  to  him;  but 
may  do  what  is  necessary,  by  regulation,  for  the  main- 
tenance of  the  charity  he  has  founded. 

All  by-laws  of  a  corporation  contrary  to  the  Constitution 
of  the  United  States,  and  the  Acts  of  Congress  in  pursuance 
of  %  to  the  Constitution  and  valid  statutes  of  the  State  in 
whidi  it  is  established,  and  to  the  common  law  as  it  is 
accepted  there,  are  void.^  For  this  reason,  a  by-law,  ^'  im- 
pairing the  obligation  of  contracts,'*  or  taking  **  private 

1.  King  y.  Ashwell,  12  East.  22;  King,  12  Mass.  546;  Dartmouth  Col- 

Hex  T.  Westwood,  4  B.  4  C.  806.  lege  v.  Woodward,  4  Wheat.  660. 

t.  Attorney-General  t.  Middleton,  8         4.  Regina   ▼.   God's   Gift   in   Dul- 

Ves.  Sen.  328;  see,  too,  Berwick-upon-  wich,  17  Q.  B.  600,  8  Eng.  L.  &  Eq. 

Tweed  t.  Johnson,  Lofft.  338.  898. 

a.  Phillips  ▼.  Bury,  1  Ld.  Raym.  8,         6.  Clark  Corp.  440;  Norris  ▼.  Staps, 

per  Holt,  C.  J.,  Comh.  265,  Holt,  715,  Hob.  211;  5  Co.  R.  63,  Clark's  ease. 

1  Show.  360,  4  Mod.  106,  Skin.  447,  See  by-laws,  3  Salk.  76;  Rex  v.  Bar- 

2  T.  R.  352;  Bentley  t.  Bishop  of  Ely,  ber  Surgeons,  1  Ld.  Raym.  585;  Rex 
Fitsgib.  305,  Stnu  912;  St.  John's  ▼.  Miller,  6  T.  R.  277;  Rex  ▼.  Hay- 
College,  Cambridge,  t.  Todington,  1  thome,  5  B.  &  C.  425;  William  v. 
Burr.  201;  Green  y.  Rutherforth,  1  Great  Western  R.  Co.,  10  Exch.  15, 
Ves.  Sen.  462;   Phillips  Academy  T.  28  Eng.  L.  k  Eq.  439;  Butchers  Ben. 

Association,  35  Penn.  State,  151. 
15 
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property  for  public  use,  without  just  compensation/'  is 
void.® 

The  by-laws  of  a  corporation  must  not  be  inconsistent 
with  its  charter;  for  this  instrument  creates  it  an  artificial 
being,  imparts  to  it  its  power,  designates  its  object,  and 
usually  prescribes  its  mode  of  operation.  It  is,  in  short,  the 
fundamental  law  of  the  corporation;  and  in  its  terms  and 
spirit,  as  a  constitution  to  the  petty  legislature  of  the  body, 
acting  by  and  under  it.  Hence  all  by-laws  in  contravention 
of  it  are  void.'' 

By-laws  must  be  reasonable;  and  all  which  are  nugatory, 
and  vexatious,  unequal,  oppressive,  or  manifestly  detri- 
mental to  the  interests  of  the  corporation,  are  void.®  Thus, 
a  by-law,  or  rule  of  a  bank,  that  all  payments  made  and 
received  must  be  examined  at  the  time,  does  not  prevent  a 
party  dealing  with  the  bank  from  showing  afterwards  that 
there  was  a  mistake  in  the  accounts  of  deposits  and  re- 
ceipts.®  Whether  a  by-law  is  reasonable  or  not,  is  a  ques- 
tion for  the  court  solely;  and  evidence  to  the  jury  on  the 
subject,  showing  the  effects  of  the  law,  was  held  inadmis- 
sible.* To  set  aside  a  by-law,  however,  for  unreasonable- 
ness, there  should  be  no  equipoise  of  opinion  upon  the 
matter,  but  its  unreasonableness  should  be  demonstrably 
shown.*  Courts,  in  construing  by-laws,  will  interpret  them 
reasonably;  not  scrutinizing  their  terms  for  the  purpose  of 
making  them  void,  nor  holding  them  invalid  if  every  par- 
ticular reason  for  them  does  not  appear.* 

The  power  to  make  by-laws  necessarily  supposes  the 
power  to  enforce  them  by  pecuniary  penalties,  competent 

6.  Clark  on  Corp.  440;  Stuyvesant     Johns.  115;  and  see  Gallatin  v.  Brad- 
V.  New  York,  7  Cowen,  585.  See  State     ford,  1  Bibb,  209. 

of  New  York  v.  New  York,  3  Duer,  1.  Com.  v.  Worcester,  3  Pick.  462. 
119.  «.  Paxson  v.  Sweet,  1  Green,  N.  J. 

7.  Rex  T.  Spencer,  3  Burr.  1839;      196. 

Clark  Corp.  440.  8.  Vintners  v.  Passey,  1  Burr.  236, 

8.  Gosling  y.  Veley,  12  Q.  B.  347;  239,    Dennison,   J.;    Workingham   ▼. 
Cark  Corp.  440.  Johnson,    Cas.    temp.    Hardw.    285; 

9.  Farmers    Bank    t.    Smith,    19  Colchester  t.  Goodwin,  Carter,   119, 

120. 
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and  proportionable  to  the  oflfence;*  and  a  penalty  incurred 
may  be  enforced  after  the  expiration  of  the  period  it  was 
intended  to  regulate.^ 


CHAPTER  XL  ^  "^    i 

OF  THX  POWEB  TO  SITE  AND  THE  LIABILITY  TO  BE  SUED. 

The  power  of  a  corporation  to  sue  is  one  of  its  incidental 
powers,  although  it  is  most  generally  expressly  given  in 
charters  to  private  corporations.  Corporations,  whether 
public  or  private,  may  commence  and  prosecute  all  actions, 
upon  all  promises  and  obligations,  implied  as  well  as  ex- 
pressed, made  to  them,  which  fall  within  the  scope  of  their 
design,  and  the  authority  conferred  upon  them.^  The  suit 
must  generally  be  brought  or  defended  in  the  corporate 
name.*  A  company  claiming  to  be  incorporated  has  only 
to  show  that  it  has  been  regularly  and  effectually  made  a 
corporate  body,  to  enable  it  to  sustain  a  suit  beyond  the 
jurisdiction  within  which  it  is  constituted.' 

The  legislature  undoubtedly  has  power  to  prohibit  foreign 
corporations  from  contracting  in  the  State;  but  until  it  does 
so,  contracts  so  made  will  be  enforced.* 

Assumpsit  will  lie  against  a  corporation,  where  there  is 
an  express  promise  by  an  agent  of  the  corporation,  or  a  duty 
arising  from  some  act  or  request  of  such  agent,  within  the 
authority  of  the  corporation.^  Whenever-  a  corporation  is 
acting  within  the  scope  of  the  legitimate  purposes  of  the 
corporation,  all  parol  contracts  made  by  its  authorized 

4.  Chamberlain  of  London's  case,  5  2.  Bradley  v.  Richardson,  2  Blatchf. 
Co.  63,  b;  The  City  of  London's  case,      C.  C.  343. 

8  Co.   253;    3  Leon.  265;   Mobile  v.  8.  Dutch   West   India   Company  v. 

Yuille,  3  Ala.  137;   2  Kyd  on  Corp.  Van   Moyses,   2  Ld.   Raym.   1535;    I 

156;  Willcock  on  Mun.  Corporations,  Stra.  612. 

154,  §  368.  4.  Frazier   v.   Wilcox,   4   Rob.   La. 

5.  Stevens  y.  Dimond,  6  N.  H.  330.  518;   Atterbury  v.  Knox,  4  B.  Mon. 
1.  Clark  Corp.  114.    See  McKini  ▼.  92. 

Odom,  3  Bland,  Ch.  417;  Gordon  ▼.         5.  Clark  on  Corp.  114;  Hayden  ▼. 
Baltimore^  5  Gill»  231.  Middlesex  T.  Co.,  10  Mass.  39;  SUt^ 

V.  Morris,  3  N.  J.  360. 
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agents  are  express  promises  of  the  corporation,  and  all 
duties  imposed  upon  them  by  law,  and  all  benefits  conferred 
at  their  request,  raise  implied  promises,  for  the  enforcement 
of  which  an  action  will  lie.^ 

Incorporated  companies  may  be  sued  in  their  corporate 
character  for  damages  arising  from  neglect  of  duty,  and 
notwithstanding  some  dicta  to  the  contrary  in  the  older 
cases,  it  may  be  taken  for  settled  law,  that  both  trover  and 
trespass  are  maintainable  against  a  corporation.^ 

A  private  corporation  may  be  sued  by  one  of  its  own  mem- 
bers.^ This  point  came  directly  before  the  court  in  the 
State  of  South  Carolina,  in  an  action  of  assumpsit  against 
the  Catawba  Company.  That  in  cases  where  the  legal 
remedy  against  a  corporation  is  inadequate,  a  Court  of 
Equity  will  interfere,  is  well  settled;  and  there  are  cases  in 
which  a  bill  in  equity  will  lie  against  a  corporation  by  one 
of  its  members.  It  is  a  breach  of  trust  towards  a  share- 
holder in  a  joint-stock  incorporated  company,  established 
for  a  certain  definite  purpose  prescribed  by  its  charter,  if 
the  funds  or  credit  of  the  company  are,  without  his  consent, 
diverted  from  such  purpose,  though  the  misapplication  be 
sanctioned  by  the  votes  of  a  majority;  and,  therefore,  he 
may  file  a  bill  in  equity  against  the  company  in  his  own 
behalf  to  restrain  the  company  by  injunction  from  any  such 
diversion  or  misapplication.® 

<<A  corporation  may  be  criminally  responsible  for  omis- 
sion to  perform  a  duty  imposed  upon  it  by  law,  or  for  non- 
feasance. 

In  most  States,  but  not  in  all,  it  is  held  that  a  corporation 

6.  Bank  of  Columbia  t.  Patterson,  3  Russ  &  M.  480,  note.  Dodge  ▼. 
7  Cranch.  299;  Danforth  y.  Turnpike  Woolsey,  18  How.  331;  Manderson  v. 
Road,  12  John.  227.  Commercial    Bank,    28    Penn.    State, 

7.  Chitty  on  Plead.  68;  Fowle  ▼.  379;  Baltimore  R.  Co.  y.  City  of 
Common  Canal  of  Alexandria,  3  Pet.  Wheeling,  13  Oratt.  40.  As  to 
409;  Bushel  y.  Commonwealth  Ins.  whether  such  a  bill  of  a  single  oor- 
Co.,  15  S.  &  R.  173 ;  Tarborough  r.  porator  against  the  corporation  should 
Bank  of  England,  16  East  6.  ayer  that  it  is  filed  on  behalf  of  him- 

8.  Waring  y.  Catawba  Co.,  2  Bay,  self  and  of  all  others  similarly  sit- 
109.  uated,  see  Wood  t.  Draper,  24  Barb. 

9.  Cunliff  y.  Maneheiter  Canal  Co.,  187. 
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may  be  criminally  responsible  for  some  acts  of  misfeasance^ 
such  as  maintaining  a  nuisance.    But  it  cannot  commit  a 
crime  which  involves  a  mental  operation,  nor  crimes  in- 
volving an  element  of  personal  violence. 
*  *  A  corporation  may  be  punished  for  contempt  of  court ' '  * 


CHAPTER  Xn. 

DI8FBANOHI8EHENT  Ain>  AMOTION   OF  M1BMBEB8  ANB  OFFIOBB8. 

A  distinction  has  been  pointed  out  (and  one  which  has 
not  been  always  regarded)  by  Willcock,  in  his  treatise  on 
Municipal  Corporations^^  between  disfranchisement  and 
amotion.  **  Disfranchisement  "  is  applicable  only  to  the 
rights  of  a  member  of  a  corporation,  as  such;  for  every 
member  of  a  corporation,  as  it  has  been  asserted  by  Black- 
stone,*  is  understood  to  have  **  a  franchise,  or  freedom; '' 
and  therefore  when  a  member  is  deprived  of  this  franchise, 
by  being  expelled,  it  may  aptly  be  said,  that  he  has  been 
disfranchised.  The  term  applies  to  members^  but  the  term 
''  amotion ''  applies  only  to  such  members  as  are  officera: 
and,  consequently,  if  an  officer  be  removed  for  good  cause, 
he  may  still  continue  to  be  a  member. 

Miscondnct  in  a  corporate  ofBce  warrants  only  an  amotion 
from  that  particular  ofBce,  and,  as  is  obvious,  may  not 
always  warrant  an  exclusion  from  the  franchise,  or  the 
incidental  rights  of  membership. 

With  regard  to  what  are  cidled  joint-stock  incorporated 
companies,  or  indeed  any  corporations  owning  property, 
a  member  cannot  be  expelled,  and  thus  deprived  of  his  in- 
trest  in  the  stock  or  general  fund,  in  any  case,  by  a  majority 
of  the  corporators,  unless  such  power  has  been  expressly 
conferred  by  the  charter.  And  it  an  owner  of  stock  could 
be  excluded,  without  any  provision  in  the  charter,  from 

1.  Clark   on    Corp.    198,   200,   and  1.  Willcock  on  Mun.  Corp.  270.  See 

notes  where  the  cases  are  collected;  Clark  Corp.  520. 

Wash.    Cr.   Law    (3d    ed.),   23,    and  S.  2  BL  Com.  *37  (Vol.  1). 
notes. 
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participating  in  the  election  of  officers,  and  in  the  other 
affairs  of  the  company,  he  would  still  be  entitled  to  the 
amount  of  his  stock,  and  could  recover  it  in  an  action 
against  the  corporation.' 

A  corporation  possesses  inherently  the  power  of  expell- 
ing members  in  certain  cases,  as  such  power  is  necessary  to 
the  good  order  and  government  of  corporate  bodies;  and 
that  the  cases  in  which  this  inherent  power  may  be  exer- 
cised, are  of  three  kinds:  1.  When  an  offence  is  committed 
which  has  no  immediate  relation  to  a  member's  corporate 
duty,  but  is  of  so  infamous  a  nature  as  renders  him  unfit 
for  the  society  of  honest  men;  such  are  the  offences  of  per- 
jury, forgery,  &c.  But  before  an  expulsion  is  made  for  a 
cause  of  this  kind,  it  is  necessary  that  there  should  be  a 
previous  conviction  by  a  jury,  according  to  the  law  of  the 
land.  2.  When  the  offence  is  against  his  duty  as  a  corpor- 
ator; in  which  case  he  may  be  expelled  on  trial  and  con- 
viction by  the  corporation.  3.  The  third  is  an  offence  of  a 
mixed  nature,  against  the  member's  duty  as  a  corporator, 
and  also  indictable  by  the  law  of  the  land.*  But  these  prin- 
ciples, as  before  suggested,  cannot  be  considered  applicable 
to  corporations,  the  members  of  which  are  stockholders. 
And  where  the  visitatorial  power  is  vested  in  trustees,  in 
virtue  of  their  incorporation,  there  can  be  no  removal  of 
them;  though  they  are  subject,  as  managers  of  the  revenues 
of  the  corporation,  to  the  superintending  power  of  chancery, 
which  (without  comprehending  a  visitatorial  authority,  or 
a  right  to  control  the  charity)  includes  a  general  jurisdic- 
tion in  all  cases  of  an  abuse  of  trusts,  to  redress  grievances 
and  suppress  frauds.  Indeed,  where  a  corporation  is  a  mere 
trustee  of  a  charity,  a  Court  of  Equity  will  go  yet  further; 
and  though  it  cannot  appoint  or  amove  a  corporator,  it  will, 
in  a  case  of  gross  fraud  or  abuse  of  trust,  take  the  trust 
from  the  corporation,  and  vest  it  in  other  hands.* 

8.  Clark  Corp.  389;  Davis  v.  Bank  wealth  v.  St.  Patrick  Society,  2  Binn. 

of   England,   2   Bing.    393;    State   v.  448;    and    see   the   opinion    of   Lord 

Tudor,  5  Day,  329;  Delacy  v.  Neuse  Mansfield,   in   Rex   v.   Richardson,    2 

River     Nav.     Co.,     1     Hawks,     620;  Burr.  536. 

Ebaugh  V.  Herdel,  5  Watts,  43.  5.  Dartmouth     College     v.     Wood- 

4.  Clark      Corp.      389;      Common-  ward,  4  Wheat.  676,  688;  Society  for 
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When  the  charter  expressly  authorizes  the  expulsion  of 
members  in  certain  specific  cases,  it  does  not  follow  that  the 
power  of  expulsion  may  not  be  exercised  in  other  cases, 
when  the  good  government  of  the  corporation  requires  it, 
unless  it  is  positively  confined  to  particular  oflfences.* 

Where  the  charter  of  an  association  provides  for  an 
offence,  directs  the  mode  of  proceeding,  and  authorizes  the 
society,  on  conviction  of  a  member,  to  expel  him,  an  ex- 
pulsion, if  the  proceedings  have  been  regular,  is  conclusive, 
and  cannot  be  inquired  into  collaterally  by  mandamus,  or 
by  any  other  modeJ 

In  none  of  the  above  cases,  wherein  it  is  considered  that 
there  is  just  and  sufficient  cause  for  amotion,  can  the  party 
be  expelled,  unless  he  has  been  duly  notified  to  appear.® 
And  where  a  corporation  strikes  off  one  of  its  members, 
without  giving  previous  notice,  and  affording  an  oppor- 
tunity to  be  heard,  a  mandamus  to  restore  him  will  be 
granted.*  This  notice  may  of  course  be  dispensed  with, 
when  the  party  has  appeared  at  the  meeting,  and  either  de- 
fended himself,  or  answered  or  confessed  the  charge  against 
him;  for  this  is  a  waiver  of  his  right  to  notice.* 

The  power  of  disfranchisement  and  amotion,  unless  it  has 
been  expressly  confided  to  a  particular  person  or  class,  is  to 
be  exercised  by  the  corporation  at  large,  and  not  by  the 
person  or  class  in  whom  the  right  of  appointing  or  admit- 
ting is  vested.* 

An  ofBce  may  be  resigned  in  two  ways;  either  by  an  ex- 
press agreement  between  the  officer  and  the  corporation,  or 
by  such  an  agreement  implied  from  his  being  elected  to 

the  Propagation  of  the  Gospel  ▼.  New  9.  Clark     Corp.     id.;     Delacey     y. 

Haven,  8  Wheat.  464 ;  Fuller  y.  Plain-  Neose  Navigation  Co.,  1  Hawks  274. 

field  Academic  School,  6  Conn.  532.  1.  Willcock  on  Mnn.  Corp.  265.  See, 

6.  Conoononwealth  y.  St.  Patrick's  generally,  Clark  Corp.  391,  and  eases 
Society,  4  Binn.  448;  Commonwealth  cited. 

y.  Philanthropic  Society,  5  Binn.  486.         2.  Willcock  on  Mun.  Corp.  245,  246 ; 

7.  Commonwealth  y.  Pike  Bene-  Lord  Bruce's  case,  2  Stra.  819;  Hex 
ficial  Society,  8  Watts  &  S.  247.  v.   Lyme   Regis,   Doug.   153;    Rex   y. 

8.  Clark  Corp.  391;  Willcock  on  Richardson,  1  Burr.  530;  Rex  y.  Fey- 
Mun.  Corp.  264;  Fuller  y.  Plainfield  ersham,  8  T.  R.  536;  Bagg's  case,  11 
Academic  School,  6  Conn.  532.  Co.  29. 
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another  oflBce  incompatible  with  it.'  Where  neither  the 
charter  nor  by-laws  prescribe  any  particular  form  in  which 
the  members  may  resign  their  rights  of  membership,  and 
their  resignation  be  accepted,  such  resignation  and  accept- 
ance may  be  implied  from  the  acts  of  the  parties.*  To  com- 
plete a  resignation,  it  is  necessary  that  the  corporation 
manifest  their  acceptance  of  the  offer  to  resign,  which  may 
be  done  by  an  entry  in  the  public  books,  or  electing  another 
person  to  fill  the  place,  and  thereby  treating  it  as  vacant.** 
A  resignation  by  implication  may  not  only  take  place  by 
an  abandonment  of  the  official  duties,  as  before  mentioned, 
but  also  by  being  appointed  to  and  accepting  a  new  office 
incompatible  with  the  former  one.*^ 


CHAPTER  Xin. 

OF  THE  TAXATION  OF  COBPORATION8. 

Taxes  are  burdens  or  charges  imposed  upon  property  or 
persons  to  raise  money  for  public  purposes,  when  the  income 
of  public  property  is  insufficient  for  the  public  exigencies 
and  welfare. 

The  rules  as  to  the  taxation  of  corporations  are  so  well 
summarized  by  Mr.  Clark  in  the  2nd  edition  of  his  work  on 
corporations,  that  we  quote  them  in  full: 

**  Unless  a  corporation  is  expressly  exempted  from  tax- 
ation by  its  charter,  the  State  may  tax  it  to  tlie  same  extent 
as  it  may  tax  individuals,  without  impairing  the  contract 
implied  between  the  State  and  the  corporation.  But  the 
power  to  tax  is  not  unlimited.* 

Taxes  can  only  be  imposed  for  a  public  purpose. 

3.  Willcock  on  Kun.   Corp.  238.         Verrior  v.  Sandwich,  1  Sid.  305;  Rex 

4.  State  T.  Ancker,  2  Rich.  245.         v.  Godwin,  Doug.  383,  n.  22;  Milward 
4«.  Rex  y.  Lane,  2  Ld.  Raym.  1304,      v.  Thatcher,  2  T.  R.  87;  Rex  ▼.  Pate- 

11  Mod.  270;  Jenning's  case,  12  Mod.  man,  2  T.  R.  779. 

402.  1.  aark  Corp.  219,  220,  where  the 

5.  Willcock  on  Mun.  Corp.  240;  subject  it  considered  in  detail  and  tha 
Gabriel    y.    Clarke,    Cro.    Car.    138;  cases  collected  in  the  notes. 
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The  taxing  power  is  limited  to  persons,  property,  and 
business  within  the  jurisdiction  of  the  State. 

Provisions  of  the  State  Constitution  must  not  be  vio- 
lated, such  as  provisions  requiring  uniformity  and  equality 
of  taxation. 

In  the  absence  of  constitutional  limitations,  double  tax- 
ation is  not  prohibited,  but  in  a  number  of  states  it  is  pro- 
hibited by  constitution.  Even  where  not  prohibited,  it  is 
unjust,  and  in  construing  statutes  all  presumptions  are 
against  it. 

Provisions  of  the  Federal  Constitution  must  not  be  vio- 
lated, such  as  the  provision  that  no  State  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws.    This  prohibits  unequal  taxation. 

The  provision  that  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts  prevents  taxation  of  a  corpora- 
tion in  violation  of  the  express  terms  of  the  charter. 

As  government  bonds  cannot  be  taxed,  capital  invested 
in  them  is  exempt.  No  tax  can  be  imposed  which  will 
amount,  to  a  regulation  of  or  interference  with  interstate 
commerce. 

The  States  cannot  interfere  by  taxation  with  the  opera- 
tion of  corporations  created  by  Congress  for  the  purpose  of 
carrying  into  effect  the  constitutional  powers  of  the  Federal 
Cbvemment,  except  so  far  as  permitted  by  Congress. 

However,  by  the  weight  of  authority  a  State  in  creating  a 
corporation  or  afterwards  for  a  consideration,  but  not  other- 
wise, may  agree  that  it  shall  be  exempt  from  taxation  in 
whole  or  in  part;  and  it  cannot  in  such  a  case,  impose  a  tax 
in  violation  of  the  charter  without  imparing  the  obligation 
of  its  contract.  But  exemption  from  taxation  must  be 
clearly  shown.  All  presumptions  are  against  it,  and  an 
exemption  from  taxation  may  be  revoked  if  the  State  has 
reserved  the  power  to  repeal,  alter,  or  amend  the  charter. 
A  corporation  cannot  escape  liability  for  taxes  on  the  plea 
of  ultra  vires/^^ 

S.  See  the  leading  case  of  Dart-  Const.  Lim.  (7th  ed.)i  175,  395,  396; 
mouth  College  v.  Woodward,  4  Wheat.  Cooley  on  Taxation,  146,  and  cases 
518;    Clark  on  Corp.   202;    Cooley's     cited.    The  student  is  especially  ad- 
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CHAPTER  XIV. 

OF  THB  OOBPORATB  MEETINGS,  AND  OF  THE  OONOURRENCS  NBOBS- 
8ART  TO  DO  CORPORATE  ACTS. 

The  principal  points  to  be  considered  under  the  above 
title,  are  in  respect  to  the  mode  of  convening  a  corporate 
meeting,  the  place  of  meeting,  and  the  number  of  members, 
or  of  certain  officers  required  to  be  present,  in  order  to 
render  the  acts,  done  at  the  meeting  of  the  assembly,  valid. 

The  rule  applicable  to  municipal  corporations,  namely, 
that  all  corporate  affairs  must  be  transacted  at  an  assembly 
convened  upon  due  notice,  at  a  proper  time  and  place,  con- 
sisting of  the  proper  number  of  persons,  the  proper  officers, 
classes,  &c.,  will  in  general  apply  to  private  corporations.* 
The  presumption  is,  that  every  member  knows  what  days 
and  times  are  appointed  by  the  charter,  by-laws,  or  by  usage 
for  the  transaction  of  particular  business;  and,  therefore, 
no  special  notice  is  requisite  for  assembling  to  transact  the 
business  specially  allotted  for  such  days.  In  most  private 
corporations,  there  is  a  particular  day  appointed  for  the 
election  of  officers;  and  when  the  day  is  thus  appointed  for 
an  election,  no  particular  notice  may  be  required.*  Neither^ 
if  a  particular  day  is  appointed  in  each  year  (as  is  often  the 
case  in  charters  to  private  corporations  in  the  United 
States)  for  the  transaction  of  all  business,  is  a  notice  re- 
quired of  the  particular  business  which  is  to  be  done.* 

If,  however,  the  meeting  is  special,  notice  of  the  business 
to  be  transacted  must  be  given.* 

vised  to  consult  and  read  case,  and  au-  porations  ( 1901 ) ;  Nichols  on  Eminent 

thors  just  cited  on  this  question.  The  Domain  (1909). 

subject  of  taxation  is  too  extensive  to  1.  See,  generally,  Clark  Corp.  448. 

be  more  fully  considered  in  this  vol-  8.  Willcock,  42;   Rex  v.  Hill,  4  B. 

ume.     Other  works  on  taxation  are:  A  C.  441,  443;  Rex  v.  Carmarthen,  1 

Booles'  Foreign  Corporations  and  Tax-  M.  k  S.  702. 

ation  of  Corporations  (1904);  Black-  S.  Clark    Corp.    448;     Wamor    v. 
well  on  Tax  Titles   (2  Vols.,  1889) ;  Mower,  11  Vt.  385;  Sampson  v.  Bow- 
Burroughs  on  Taxation  (1883) ;  Gray  doinham  Steam  liHll  Corp.,  36  Me.  78. 
on     Limitations    of    Taxing    Power  4.  Clark  Corp.  448. 
(1906);    Merrill's  Taxation  of  Cor- 
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The  notice  must  be  issued  by  order  of  some  one  who  has 
authority  to  assemble  the  corporation;  though  the  want  of 
authority  in  such  case  may  be  waived  by  the  presence  and 
consent  of  all  who  have  a  right  to  vote.*  The  meetings  of 
a  joint-stock  corporation  must  be  called  by  a  personal  notice 
to  all  the  members  unless  some  other  provision  is  made  in 
the  charter  or  in  a  by-law;  and  a  vote  passed  at  a  meeting 
not  so  called,  is  not  binding.* 

Li  order  to  guard  against  and  prevent  surprise,  the  notice 
must  be  given  a  reasonable  time  before  the  hour  of  meet- 
ing; and  what  is  a  reasonable  time,  of  course  depends  upon 
the  circumstances  of  the  case.''  If  the  members  be  duly 
assembled,  they  may  unanimously  agree  to  waive  the 
necessity  of  notice,  and  proceed  to  business;  but  if  any  one 
person  having  a  right  to  vote  is  absent  or  refuses  his  con- 
sent, all  extraordinary  proceedings  are  illegal.® 

If  there  is  no  proper  place  established  for  the  transaction 
of  the  regular  business  of  the  corporation,  some  place  in 
particular  should  be  appointed  in  the  notice.  All  acts  done 
at  an  unusual  place  by  a  municipal  corporation  carry  the 
appearance  of  contrivance,  secrecy,  and  fraud.'  All  votes 
and  proceedings  of  persons  professing  to  act  in  the  capacity 
of  corporations,  when  assembled  beyond  the  bounds  of  the 
State  granting  the  charter  of  the  corporation,  are  wholly 
void.* 

Corporations  are  subject  to  the  principle  (supposing  the 
charter  to  be  silent),  that  the  whole  are  bound  by  the  acts 
of  the  majority,  when  those  acts  are  conformable  to  the 
articles  of  the  constitution.*  But  the  rule,  that  the  acts  and 
proceedings  of  a  majority,  at  a  meeting  properly  convened, 

6.  Clark  Corp.  ib.;  Rex  v.  Gaborian,  Co.,  19  Weed.  135;  In  re  Barker,  6 
U  East,  86,  n.;  Rex  v.  Hill,  4  B.  &      Wend.  509. 

C.  441;  Jones  v.  Milton  T.  Co.,  7  Ind.  8.  Id.;  Rex  v.  Hill,  4  B.  ft  C.  442; 

547.  Rex  v.  May,  5  Burr.  2682. 

«.  Claric  Corp.  448;  Wiggins  v.  Free  9.  Clark  Corp.  448;  Rex  ▼.  May,  5 

Wni  Baptist  Society,  8  Met.  301.  Burr.  2682. 

7.  Clark  Corp.  448.    See  CampbeU  1.  Clark  Corp.  448;  Miller  t.  Ewer, 
;  T.  Pnltney,  6  Gill  &  J.  94;  and  the  27  Me.  509. 

matter  of  the  Mohawk  Railroad,  ko,         %.  St.  Mary's  Church,  7  8.  4  R. 

517;  Clark  Corp.  449. 
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are  binding  on  the  minority,  is  confined  to  temporal  affairs; 
matters  of  faith,  in  the  case  of  a  religious  corporation,  being 
governed  by  a  different  rule.' 

There  is  this  distinction  between  a  corporate  act  to  be 
done  by  a  definite  number  of  persons,  and  one  to  be  per- 
formed by  an  indefinite  number.  In  the  first  case,  a  major- 
ity is  necessary  to  constitute  a  quorum,  and  that  no  act 
can  be  done  unless  a  majority  be  present;  in  the  latter,  a 
majority  of  any  number  of  those  who  appear  may  act.* 
When  a  corporation  consists  of  several  integral  parts,  one 
of  which  is  indefinitey  if  any  number  of  persons  composing 
the  latter,  however  small,  are  present  after  having  been 
duly  summoned,  it  is  sufficient.  The  distinction  is  between 
a  definite  and  an  indefinite  number.  In  the  former  case  a 
majority  must  be  present;  whereas  in  the  latter  a  majority 
of  those  present  may  act,  whether  a  majority  of  the  whole 
body  or  not.*^ 

Acts  purporting  to  be  done  by  oorporations,  which  relate 
to  the  constitution  and  the  rules  of  govGmment  of  the  body 
corporate,  are  not  to  be  considered  as  having  received  a 
legal  concurrence,  merely  because  they  appear  under  the 
corporate  seal;  and  the  court  have  authority  to  inquire,  in 
such  cases,  by  what  authority  the  seal  was  affixed.* 

The  books  and  minutes  of  a  corporation,  if  there  is  noth- 
ing to  raise  a  suspicion  that  the  corporate  proceedings  have 
been  irregular,  will  be  treated  and  referred  to  as  evidence 
of  the  legality  of  the  proceedings.  Thus,  the  books  are 
admissible  to  prove  the  organization  and  existence  of  the 
corporation.^  The  recording  officer  of  a  corporation  may 
make  and  verify  copies  of  its  records,  and  of  the  verity  of 
such  copies  his  certificates  are  evidence;  but  it  is  no  part  of 
the  duty  of  such  officer  to  certify  facts,  nor  can  his  certifi- 
cate be  received  as  evidence  of  such  facts.®  As  against  the 
corporation,  it  is  to  be  presumed  that  the  forms  required 

8.  See  ante,  9  38 ;  Miller  v.  English,  6.  St.   Mary's   Church,   7   S.   A   R. 

1  N.  J.  317;  Smith  v.  Erb,  4  Gill,  437.  530. 

4.  Em  parte  Willcox,  7  Cfom.  402.  7.  Grays  v.   Lynchburg  T.   Co.,   4 

6.  Clark   Corp.   449;    Willcock   on  Rand.  578;  Buncombe  T.  Co.  t.  Mo- 

Mun.  Corp.  66;  Rex  v.  Whitaker,  9  Carson,  1  Dev.  &  B.  306. 

B.  k  C.  648.  8.  Cakes  v.  Hill,  14  Pick.  448. 
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by  the  charter  have  been  complied  with,  and,  therefore, 
it  lies  npon  it,  where  it  seeks  to  avail  itself  of  any  default 
in  this  respect,  to  give  strict  proof  thereof.* 


CHAPTER  XV. 

OF  SUBSCRIPTIONS  FOB,  AND  ASSBSSMBNT8  UPON,  8HABBS  IN  JOINT- 
STOCK  COBPOBATIONS. 

A  subscription  for  shares  in  the  stock  of  a  joint-stock 
incorporated  company,  is  a  contract;  and  the  interest  there- 
by acquired  is  a  sufficient  consideration  to  enable  the  com> 
pany  to  support  an  action  against  the  subscriber  for  a  re- 
covery of  the  amount  subscribed.*  A  person  subscribing 
before  the  organization  of  a  proposed  incorporated  joint- 
stock  company,  raises  a  mutuality  in  his  contract  which  will 
render  him  liable  to  the  company  after  incorporation.^ 

But  to  render  a  subscription  for  stock  a  contract,  a  due 
consideration  must  appear;  for  voluntary  agreements  and 
promises,  however  reasonable  the  expectation  from  them  of 
gifts  and  disbursements  to  public  uses,  are  not  to  be  en- 
forced as  contracts.' 

Where  a  charter  has  been  obtained  by  means  of  fictitious 
subscriptions  for  part  of  the  stock,  and  a  fraud  has  been 
committed  on  a  bona  fide  subscriber,  by  which  he  has  either 
sustained,  or  might  sustain,  injury,  no  action  can  be  main- 
tained against  him  by  the  corporation  for  the  amount  of 
his  subscription;  unless  such  subscriber  has  accepted  the 
charter,  and  by  his  oum  acts  has  assisted  in  putting  it  in 
operation;  in  that  case,  he  cannot  avail  himself  of  the  fact 
that  part  of  the  stock  was  fictitious.*  And  if  a  stock  com- 
pany lets  off  a  part  of  its  subscribers,  and  returns  them 
their  money,  other  subscribers  not  consenting  thereto  are 

9.  Hill  y.  Manchester  Waterworks  330;    Mann   t.   Pentz,   8   Sandf.   Ch. 

Co.,  5  B.  &  Ad.  874;  Clarke  v.  Im-  258. 

perial  Gas  Light  Co.,  4  id.  324.  8.  Kidwelly  Canal  Co.  v.  Raby,  8 

1.  Clark  Corp.  260;  Birmingham  R.  Price,  93. 

Co.  v.  White,  I.Q.  B.  541;  Baltimore  8.  See  Clark  Corp.  260. 

T.  Co.  V.  Barnes,  6  Harris  A  J.  57;  4.  Centre  T.  Co.  v.  M'Conal^,  16 

Small  V.  Herkimer  Man.  Co.,  2  Comst.  S.  &  R.  140. 
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discharged  from  all  liability  growing  out  of  their  original 
subscriptions.**  If  a  person  is  induced  to  subscribe  for 
stock  by  means  of  representations  which  are  not  fulfilled, 
it  has  been  held  that  he  is  not  bound  to  take  the  stock.*  But 
generally  parol  representations  or  agreements  made  at  the 
time  of  subscribing  for  stock,  and  inconsistent  with  the 
written  terms  of  subscription,  are  inadmissible  and  void, 
unless  fraud  is  shown.*^ 

If  a  corporation  procure  an  alteration  to  be  made  in  its 
charter,  by  which  a  new  and  different  business  is  super- 
added to  that  originally  contemplated,  such  of  the  stock- 
holders as  do  not  assent  to  the  alteration,  will  be  absolved 
from  liability  on  their  subscriptions  to  the  capital  stock;  and 
a  fortiori,  if  the  alteration  be  one  plainly  prejudicial  to  their 
interests.® 

A  power  conferred  by  the  legislature  on  a  corporation,  to 
sell  the  stock  for  default  of  payment  of  an  instalment  by  a 
subscriber,  does  not  exclude  the  common-law  remedy  to 
recover  it,  and  he  is  still  liable  on  an  action  of  assumpsit. 
The  penalty  of  forfeiture  is  cumulative,  so  that  the  company 
may  waive  it  and  proceed  in  personam  on  the  promise.* 

When  it  is  said  that  remedies  by  action  or  forfeiture  are 
cumulative,  nothing  more  is  to  be  understood,  than  that  the 
company  has  a  right  to  sue,  or  the  right  to  forfeit,  at  their 
election;  or  that  they  may  proceed  to  judgment  upon  the 
subscription,  and  then  forfeit  the  stock  for  the  same  delin- 
quency. But  the  converse  of  the  proposition,  that  they  may 
exercise  the  right  of  forfeiture,  and  then  maintain  or  en- 
force a  judgment,  is  not  maintainable.  A  forfeiture  is  more 
than  a  means  of  satisfaction,  and  is  of  itself  a  satisfaction. 
It  has,  therefore,  been  held  that  after  a  corporation,  pur- 
suant to  a  provision  in  its  charter,  has  forfeited  the  stock  of 
a  subscriber,  for  non-payment  of  an  instalment  due  upon 

6.  McCuUy  V.  Pittsburgh  R.  Co.,  32         8.  So  laid  down  by  Nelson,  C.  J., 

Penn.  State,  25.  in  New  Haven  R.  Co.  v.  Crosswell, 

6.  Rives  T.  P.  R.  Co.,  30  Ala.  92.  5  Hili,  383;  Union  Locks  &  Canal  Co. 

7.  Smith  V.  P.  R.  Co.,  30  Ala.  «50,  r.  Towne,  1  N.  H.  44. 

667 ;  Johnson  ▼.  Crawfordsville  R.  Co.,  9.  London  R.  Co.  v.  Graham,  1  A. 
11  Tnd.  280;  Piscataqua  Perry  Co.  t.  k  E.  270;  Qoshen  T.  Co.  t.  Hurtin, 
JoiieA,  39  N.  H.  491.  9  Johns.  217. 
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Ids  subscription,  it  cannot  maintain  an  action  to  recover 
any  part  of  such  subscription.* 

If  a  part  of  the  authorized  capital  stock  of  a  corporation 
remains  untaken  at  the  time  of  its  incorporation,  the  right 
to  issue  the  remainder  of  it  is  a  corporate  franchise,  held  by 
the  corporation  in  trust  for  the  corporators,  and  it  is  to  be 
disposed  of  for  the  benefit  of  all;  and  the  directors  have  no 
right  to  distribute  such  share  of  stock  among  those  of  the 
stockholders  merely  who  are  not  in  arrear  on  the  shares 
already  taken  by  them,  and  exclude  those  who  are  in  arrear.^ 


CHAPTEE  XVI. 

OF  THE  NATUBB  AWD  TRANSFEB  OF  STOCK  IN  J0INTH5T0CK  . 
INCORPOBATED  COMPANIES. 

The  term  '*  joint-stock  '*  corporation,  means  snch  a  cor- 
poration as  has  for  its  object  a  dividend  of  profits  among  its 
stockholders.  A  corporation  of  this  sort  is  invariably  em- 
powered to  raise  a  certain  amount  of  capital,  by  the  mutual 
subscriptions  of  its  members;  and  this  capital  is  divided 
into  shareSy  which  are  made  to  vest  in  the  subscribers  ac- 
cording to  their  respective  contributions;  and  they  entitle 
the  holders  of  them  to  a  corresponding  proportionate  part 
of  the  profits  of  the  undertaking.  Generally  the  number  of 
shares  is  fixed  by  the  charter,  but  sometimes  it  is  provided 
that  there  shall  be  not  less  than  a  certain  number  nor  more 
than  another  number.  In  such  a  case  it  is  left  for  the  com- 
jMtny  to  determine  the  number  within  the  limits  prescribed.' 

A  share  in  one  of  these  companies  may  be  defined  to  be  a 
right  to  partake,  according  to  the  amount  of  the  party's 
subscription,  of  the  surplus  profits  obtained  from  the  use 
and  disposal  of  the  capital  stock  of  the  company  to  those 
purposes  for  which  the  company  is  constituted.*    It  is  be- 

1.  Small  T.  Herkimer  Man.  Co.,  2  8.  Somerset  R.  Co.  v.  Gushing,  45 

Oomst.  330.  Me.  524.    See  ante, 

S.  Reese   v.   Bank   of   Montgomery  4.  See  Clark  Corp.  254;   Jones  v. 

Co.,  31  Penn.  State,  78.  Terre  Haute  R.  Co.,  29  Barb.  353. 
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lieved  to  be  not  unusual  for  the  act  of  incorporation  to  pro- 
vide that  this  interest  shall  be  personal  property,  though  it 
must  be  so  regarded  independently  of  any  enactment  to  that 
effect;  and  this,  notwithstanding  it  arises,  in  a  measure, 
out  of  realty;  it  being  the  surplus  profit  only  that  is  divisi- 
ble among  the  individual  shareholders.* 

Where,  however,  lands  are  vested  in  the  individual  share- 
holders, and  the  management  is  only  in  the  corporation,  the 
shares  are  real  estate;  for  the  company  has  no  power  of 
converting  it  into  any  other  sort  of  property,  and  indeed  is 
not  seised,  as  a  corporation,  of  the  land.^  If  a  company 
purchase  property,  each  individual  shareholder  has  an  in- 
terest in  it;  but  the  moment  the  company  becomes  a  cor- 
poration, the  corporation,  if  invested  with  the  legal  title, 
has  the  property  in  trust  for  the  individuals. 

Shares  in  joint-stock  companies  are  not,  however,  strictly 
speaking,  chattels;  and  it  has  been  considered  that  they  bear 
a  greater  resemblance  to  choses  in  action;  or,  in  other  words, 
they  are  merely  evidence  of  property.^  They  are,  it  is  held, 
mere  demands  for  dividends,  as  the  become  due,  and  differ 
from  movable  property,  which  is  capable  of  possession  and 
manual  apprehension.® 

In  most  of  the  States  a  sale  of  shares  in  a  corporation 
like  a  sale  of  other  choses  in  action  is  within  the  seven- 
teenth section  of  the  Statute  of  Frauds,  relating  to  agree- 
ments for  the  sale  of  **  goods,  wares  and  merchandises.'* • 
The  rule  is  otherwise  in  England.^ 

A  contract  for  the  sale  of  stock  becomes  executed  by  a  de- 
livery to  the  purchaser  of  certificates  of  the  shares,  such  de- 
livery being  analogous  to  the  delivery  of  chattels,  and  so 
rendering  the  transfer  complete.*   But  a  person  to  whom 

6.  Clark  Corp.  254.  Planters  Bank  v.  Merchants  Bank,  4 

6.  DrybUtter  v.  Bartholomew,  2  P.  Ala.  753;  Denton  v.  Livingston,  9 
Wms.    127;    Stafford   t.    Buckley,   2      Johns.  96. 

Ves.  Sen.  182;   Weekley  t.  Weekley,  9.  Clark  Corp.  254. 

2  Younge  &  C.  Exch.  281;  Buckeridge  1.  Id.  256. 

V.  Ingran,  2  Ves.  Jr.  652.  8.  See  opinion  of  Parker,  C.  J.,  in 

7.  aark  Corp.  254.  Howe  v.  Starkweather,  17  Mass.  243; 

8.  Wildman  v.  Wildman,  9  Ves.  Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
177;    Kirby    v.    Potter,    4    id.    751;  98. 
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shares  have  been  bona  fide  transferred  will  hold  them  with- 
out any  certificate.* 

As  stock  may  be  sold,  so  it  may  be  pledged;  ^  but  the  pos- 
session may  still  continue  in  the  pledgor  consistently  with 
the  nature  of  the  contract,  till  the  title  is  made  absolute  in 
the  pledgee.  The  transfer  of  the  legal  title  to  stock  is  not 
inconsistent  with  a  pledge  of  it.*^ 

From  the  nature  of  corporate  stock,  which  is  created  by, 
and  under  the  authority  of,  a  State,  it  is  necessarily,  like 
every  other  attribute  of  the  corporation,  governed  by  the 
local  law  of  that  State,  and  not  by  the  local  law  of  any 
foreign  State.* 

Where  property  is  of  so  intangible  a  nature,  as  shares 
in  the  stock  of  a  corporation,  that  there  can  be  no  change  of 
possession,  and  it  cannot  be  known  whether  they  are  at- 
tached or  not,  the  sale  of  them  on  execution  is  a  mode  of 
transfer  not  authorised  by  the  Common  Law.^  By  statute, 
however,  they  are  now  generally  made  subject  to  execution 
and  attachment.* 


CHAPTER  XVIL 

OF   THB  PEB80NAL  LIABILITY   OF   THE   MSMBBBS   OF   JOIlfT-STOOX 

INCOBPOBATSD  GOMPANISS^  FOB  THB  DBBT8  OF  THB 

OOBPOBATION. 

Civil  corporations  established  for  the  purposes  of  trade 
and  commercial  adventure  are  to  be  distinguished  from  the 
common  association  of  partnership,  in  respect  to  the  per- 
sonal liability  of  the  members  for  the  company  debts.  No 
such  personal  liability,  attaches  to  the  individuals  united 
under  the  sanction  of  the  government,  and  invested  by, 
charter  or  other  act  of  legislation,  with  the  full  powers  and 
immunities  of  a  corporate  body;  while,  on  the  other  hand, 

8.  EUit  y.  Essex  Merrimac  Bridge         6.  Black  t.  Zacharie,  3  How.  483. 
Co.,  2  Pick.  243.  7.  Clark  Corp.  254;  Howe  v.  Stark- 

4.  Marine  Bank  ▼.  Biays,  4  Harris      weather,    17    Mass.    240;    Denny    t. 
k  J.  338.  Hamilton,  16  id.  402. 

9.  Wilson  T.  Little,  8  Comst  443.         S.  Qark  Corp.  254. 

16 


Digitized  by  VjOOQ IC 


242  PRIVATE  Corporations.         [Chap.  XVIII. 

each  and  every  individual  of  a  common  partnership  asso- 
ciation is  personally  responsible  for  every  debt  of  the  firm.^ 

Where,  however,  an  association,  which  has  existed  as  a 
mere  co-partnership,  becomes  incorporated,  and  the  corpor- 
ation then  accepts  an  assignment  of  all  the  property  of  such 
association,  for  the  purpose  of  carrying  out  objects,  they 
are  primarily,  and  jointly  and  severally  liable  for  all  the 
debts  incurred  before  the  act  of  incorporation.* 

It  has  been  the  legislative  policy,  in  some  of  the  States, 
to  provide,  in  acts  of  incorporation  of  companies  who  have 
for  their  object  a  dividend  of  profits  among  the  stock- 
holders, that  each  stockholder  shall,  to  a  greater  or  less  ex- 
tent, be  personally  liable  in  his  private  estate  for  the  com- 
pany debts.' 


CHAPTER  XVIII. 

OF  THE  VISITATORIAL  POWER  AS  TO  BLEEMOSYNABT  OORPOBATION8. 

To  render  the  charters  or  constitutions,  ordinances,  and 
by-laws  of  corporations  of  perfect  obligation,  and  generally 
to  maintain  their  peace  and  good  government,  these  bodies 
are  subject  to  visitation;  or,  in  other  words,  to  the  inspection 
and  control  of  tribunals  recognized  by  the  laws  of  the  land. 
Civil  corporations  are  visited  by  the  government  itself, 
through  the  medium  of  the  courts  of  justice;*  but  the  in- 
ternal affairs  of  ecclesiastical  and  eleemosynary  corpora- 
tions are,  in  general,  inspected  and  controlled  by  a  private 
visitor.*^    This  difference  in  the  tribunals  naturally  results 

1.  See  this  topic  considered,  post,  300,  301 ;  Amherst  Academy  v.  Cowls, 

in  Partnership.  6  Pick.  433,  Parker,  C.  J.;  Binney's 

8.  Haslett  v.  Wotherspoon»  1  Strob.  case,  2   Bland,  Ch.   141.    See  Clark 

Eq.  209.  Corp.  201. 

8.  Middletown  Bank  t.  MagiU,  5  5.  Per  Holt,  C.  J.,  1  Show.  252; 
Conn.  28,  and  Sotithmayd  v.  Ross,  8  1  Bl.  Com.  480,  2  Kyd  on  Corp.  174; 
id.  52.  Since  this  liability  depends  2  Kent,  Com.  300,  301 ;  Binney's  case, 
entirely  upon  statutory  prorisions,  the  2  Bland,  Ch.  141 ;  University  of  Mary- 
student  should  consult  the  local  land  t.  WiUiams,  9  Oil!  A  J.  401; 
statutes.  Murdock's  Appeal,  7  Pick.  303. 

4  Kyd  on  Corp.  174;  2  Kent,  Com. 
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from  a  difference  in  the  nature  and  objects  of  corporations. 
Civil  corporations,  whether  public  or  private,  being  created 
for  public  use  and  advantage,  properly  fall  under  the  super- 
intendency  of  that  sovereign  power  whose  duty  it  is  to  take 
care  of  the  public  interest;  whereas,  corporations,  whose 
object  is  the  distribution  of  a  private  benefaction,  may  well 
iind  jealous  guardians  in  the  zeal  or  vanity  of  the  f  otmder, 
his  heirs  or  appointees. 

Lord  Mansfield,  in  commenting  upon  the  convenience  of  the  tribunal 
of  a  Tisitor,  observes :  "  It  is  a  forum  domeaticum,  calculated  to  determine 
•:ne  strepitu  all  disputes  that  arise  within  learned  bodies;  and  the  exer- 
cise of  it  is  in  no  instance  more  convenient,  than  in  that  of  elections.  If 
the  learning,  morals,  or  proprietary  qualifications  of  students  were 
f^etermlnable  at  common  law,  and  subject  to  the  same  reviews  as  in  legal 
actions,  there  would  be  the  utmost  confusion  and  uncertainty;  while  he, 
who  has  the  right,  may  possibly  be  kept  out  of  the  profits,  of  what  is  in 
Itself  but  a  temporary  subsistence.  This  power,  therefore,  being  exer- 
<  ised  properly  and  without  parade,  is  of  infinite  use."  ^  In  this  country, 
where  there  is  no  individual  founder  or  donor,  the  legislature  are  the 
visitors  of  all  corporations  founded  by  them  for  public  purposes,  and  may 
direct  Judicial  proceedings  against  them  for  abuse  or  neglects  which  at 
c  ommon  law  would  cause  a  forfeiture  of  their  charters^ 

The  visitatorial  power,  in  Bngland,  of  the  bishop  over  the  ecclesiastical 
corporations  within  his  diocese,  finds  its  origin  and  rules  in  the  ecclesias- 
tical polity  of  that  country;  and  as  this  does  not  apply  to  our  religious 
institutions,  we  propose  in  this  chapter  to  treat  of  the  power  of  visita- 
tion, in  reference  to  eleemosynary  corporations  only. 

Private  and  particular  corporations,  founded  and  en- 
dowed by  individuals  for  charitable  purposes,  are,  without 
any  special  reservation  of  power  to  that  effect,  subject  to 
the  private  government  of  the  founder  and  his  heirs;  not 
from  any  ecclesiastical  canons  or  constitutions,  but  by  ap- 
pointment of  law,  as  an  incidental  right,  arising  from  the 
property  which  the  founder  had  in  the  land  or  ftmds  as- 
signed to  support  the  charity.® 

6.  The  King  v.  Bishop  of  Ely>  1  Attorney-General  v.  Rigby,  3  P.  Wms. 
W.  BL  82.  145;  Green  v.  Rutherford,  1  Vea.  472  j 

7.  Amherst  Academy  v.  Cowls,  6  Attorney-General  v.  Gaunt,  3  Swanst. 
Pick.  433,  Parker,  C.  J.  148,    n.    1;     Dartmouth    College    v. 

8.  Per  Holt,  C.  J.,  Phillips  v.  Bury,  Woodward,  4  Wheat.  673,  674,  per 
Skin.  447,  1  Ld.  Raym.  5,  2  T.  R.  Story,  J.;  Hurdock,  appellant,  Ac,  7 
346;  Eden  v.  Foster,  2  P.  Wms.  326;  Pick,  322,  per  Parker,  C.  J.;  Murdock 
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The  origin  of  such  a  power,  says  Lord  Hardwicke,  is  the  property  of 
the  donor,  and  the  power  every  one  has  to  dispose,  direct,  and  regulate 
his  own  property;  like  the  case  of  patronage,  cupu  eat  dare,  ejue  et# 
diapanere;  and,  therefore,  if  either  the  crown  or  the  subject  creates  an 
eleemosynary  foundation,  and  vests  the  charity  in  the  persons  who  are 
to  receive  the  benefit  of  it,  since  a  contest  might  arise  about  the  govern- 
ment (A  it,  the  law  allows  the  founder,  or  his  heirs,  or  the  person  spe- 
cially appointed  by  him  to  be  visitor,  to  determine  concerning  his  own 
creature.'  Although  the  rule,  that  in  the  absence  of  any  appointment  of 
visitors  by  the  founder,  the  visitatorial  power  rests  in  his  heirs,  seems 
always  to  have  been  recognized  as  law  in  this  country,  yet  the  difference 
between  the  condition  of  heirs  in  England,  where  the  inheritance  de- 
scends to  the  eldest  son  or  brother,  and  in  this  country,  where  it  vests 
in  all  the  children,  male  and  female,  indifferently,  is  such,  as  would 
render  the  rule  extremely  diflScult  of  application  in  practice,  especially 
after  a  considerable  lapse  of  time  and  many  descents  cast.  If  such  incon- 
veniences are  found  to  be  numerous  and  formidable  in  practice,  the 
remedy,  it  is  presumed,  must  be  sought  in  legislative  interposition.^  But 
the  founder  may,  if  he  please,  at  the  time  of  endowment,  part  with  his 
visitatorial  power,  and  the  person  to  whom  it  is  assigned  will,  in  that 
case,  possess  it  to  the  exclusion  of  the  founder's  heirs.* 

The  visitatorial  power  over  colleges,  academies,  and 
schools  in  this  conntry,  together  with  all  other  powers, 
franchises,  and  rights  of  property  belonging  to  them,  are 
usually  vested  in  boards  of  trustees  or  overseers,  estab- 
lished by  charter,  who  have  a  permanent  title  to  their  of- 
fices, which  can  be  divested  only  in  the  manner  pointed  out 
in  the  charter.*  Sometimes,  however,  these  boards  are,  by 
the  will  of  the  testator,  or  the  statutes  of  his  foundation,* 
subjected  to  the  visitation  of  some  other  board  created  by 
law,  and  vested  with  municipal  authority,  as  the  selectmen 

v.  Phillips  Academy,  12  Pick.  244;  Attorney-General  v.  Middleton,  2  Vee. 

Sanderson   v.   White,    18    Piclc.    334,  327;  St.  John's  Ck>llege  v.  Todington, 

335,  Shaw,  C.  J.  1  W.  Bl.  84,  1  Burr.  158;  Attomey- 

9.  Green  v.  Rutherford,  1  Ves.  472,  General  v.  Clare  Ck>llege,  3  Atlc.  662, 

Per  Lord  Hardwicke;  Eden  v.  Fosteir,  1    Vee.    78;    Dartmouth    CoU^g^    v. 

2  P.  Wms.  325;  Qilv.  Eq.  78;  Sel.  C.  Woodward,  4  Wheat.  674,  per  Story, 

in  Ch.  36;  Attorney-General  v.  Yorlc,  J.;    Murdock's  Appeal,  7  Pick.   322, 

Archbishop,  2  Russ.  &  M.  717.  per  Parker,  C.  J.;  Nelson  v.  Gushing, 

1.  Sanderson    v.    White,    18    Pick.  2  Gush.  530. 

335,  336,  where  see  the  subject  briefly  3.  Dartmouth  College  v.  Woodward, 

and  luminously   discussed  by   Shaw,  4  Wheat.  518 ;  Sanderson  v.  White,  18 

C.  J.  Pick.  338,  Shaw,  C.  J. 

8.  Eden  v.  Foster,  2  P.  Wms.  325; 
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of  a  towiL  In  sach  case  the  board  of  visitors,  in  the  visita- 
torial powers  to  be  exercised  by  them,  are  not  the  agents  of 
the  town;  nor  are  they  acting  directly  npon  the  interests  of 
the  town,  or  accountable  to  the  town;  and  cannot  be  di- 
rected, controlled,  limited  or  restrained,  in  the  exercise  of 
their  powers,  by  the  act  of  the  town.  They  exercise  a 
special  authority,  created  by  the  will  of  the  testator,  and 
where  the  trustees  are  incorporated,  conferred  by  the  act 
of  incorporation.^ 

If  the  statutes  of  the  foundation  direct  the  mode  in  which 
the  visitatorial  power  shall  be  exercised,  that  mode  must  be 
pursued,  otherwise  the  sentence  is  a  nullity.*  But  it  should 
be  recollected,  t^at  though  a  mode  of  visitation  is  prescribed 
in  any  particular  case,  this  will  not  take  away  the  general 
powers  incident  to  the  office  of  visitor.* 

The  proceeding  before  visitors,  for  the  removal  of  a  pro- 
fessor, is  a  judicial  proceeding;  and  to  render  it  binding  on 
him,  there  must  be  a  monition  or  citation  to  him  to  appear, 
a  charge  given  to  him,  which  he  is  to  answer,  a  competent 
time  assigned  for  proofs  and  answers,  liberty  for  counsel  to 
defend  him,  and  to  except  to  proofs  and  witnesses,  and  a 
sentence  after  a  hearing  of  all  the  proofs  and  answers.  It 
is  not,  indeed,  to  be  insisted  on,  that  in  exercising  the  pow- 
ers vested  in  a  new  jurisdiction,  where  no  forms  are  pre- 
scribed, any  precise  course  as  to  forms  is  to  be  followed; 
but  these  rules  must  in  substance  be  pursued  by  every  tri- 
bunal acting  judicially  upon  the  rights  of  others.^ 

4.  Nelson  t.  Gushing,  2  Gush.  529.  7.  Murdoek  v.  Phillips  Academy,  19 

ft.  Phillips  y.  Bury,  2  T.  R.  348,  Pick.   262,   263,   Shaw,  C.   J.;    Mur- 

psr  Holt»  C.  J.  dock's  Appeal,  7  Pick.  829,  330;  and 

t.  The  King  ▼.  Bishop  of  Ely,  1  see  Oarnett  t.  Ferrand,  6  B.  ft  OL 

W.  BL  88,  per  Lord  Mansfield.  611. 
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CHAPTER  XIX. 

OF  THE  DISSOLUTION  AND  REVIVAL  OF  A  GOBPOBATION. 

By  the  theory  of  the  British  Constittitioii»  parliament  is 
omnipotent;  and  hence  an  act  of  that  body  would  nndonbt- 
edly  be  effectual  to  the  dissolution  of  a  corporation.^  It  is 
to  t^e  honor  of  the  British  nation,  however,  that  this  power, 
restrained  by  public  opinion,  rests  mainly  in  theory;  and 
except  in  +he  instances  of  the  suppression  of  the  order  of 
Templars,  m  the  time  of  Edward  the  Second,*  and  of  the  re- 
ligious houses  in  the  time  of  Henry  the  Eighth,'  we  know  of 
no  occasion  on  which  parliament  have  thought  proper  to 
dissolve,  or  confirm  the  arbitrary  dissolution  of  corporate 
bodies. 

With  reference  to  the  power  of  the  States  over  cor- 
porations, the  constitutional  provision  prohibiting  the 
impairing  of  the  obligation  of  contracts  does  not  prohibit 
the  exercise  by  the  State  of  the  police  power;  nor  does 
it  prevent  the  exercise  of  the  right  of  eminent  domain,  due 
compensation  being  made.  Where  the  power  to  repeal,  alter 
or  amend  is  reserved  by  the  State  in  granting  the  charter, 
the  charter  does  not  constitute  a  contract,  and  may  there- 
fore be  repealed,  altered  or  amended  by  the  State.* 

By  the  death  of  all  its  members  a  corporation  aggregate 
is,  or  rather  may  be,  dissolved.^  And  where  from  death  or 
disfranchisement  so  few  remain,  that  by  the  constitution  of 
the  corporation  they  cannot  continue  the  succession,  to  all 
purposes  of  action  at  least,  the  corporation  itself  is  dis- 
solved.®   As  long,  however,  as  the  remaining  corporators 

1.  1  Co.  Lit.  176,  n.;  Bl.  Com.  160,  5.  20  H.  6,  7;  Bro.  Mortmain;  1 
485;  3  Kyd  on  Corp.  446,  447;  Van-  Inst.  13b;  2  Kyd  on  Corp.  447,  448; 
home  V.  Dorrance,  2  Dallas,  307,  308,  Canal  Co.  v.  Railroad  Co.,  4  Gill  & 
per  Patterson,  J.;  Dartmouth  Collie  J.  1;  Mclntire  Poor  School  v.  Zanes- 
▼.  Woodward,  4  Wheat.  643,  per  Mar-  ville  Canal  Co.,  9  Ohio,  203 ;  Penob- 
shall,  C.  J.;  2  Kent,  Com.  305.  scot  Boom  Co.  v.  Lamson,  16  Me.  224; 

2.  See  Sawyer's  Arg.  Quo  War-  Boston  Glass  Manufactory  ▼.  Lang- 
ranto,  13;  2  Kyd  on  Corp.  446.  don,  24  Pick.  52. 

8.  1  Hallam's  Const.  Hist,  of  Eng-  6.  2  Kyd  on  Corp.  448;  Clark  Corp. 
land,  94  ct  seq.  230. 

4.  Clark  Corp.  201.  230. 
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are  suflBcient  in  number  to  continue  the  succession,  the  body 
remains;  as  though  all  the  monks  of  an  abbey  died,  yet  if 
the  abbot  was  alive,  the  corporation  was  not  determined, 
since  the  abbot  might  profess  othersJ 

Corporations  have  also  been  considered  as  dissolved  by 
the  loss  of  all  or  a  majority  of  the  members  of  any  integral 
part,  or  select  body,  without  which  they  cannot  transact 
their  municipal  business,  unless  the  power  of  restoration 
is  vested  in  the  subsisting  parts  of  the  corporation.* 

Private  corporations  aggregate,  as  they  are  constituted 
in  this  country,  are  to  be  distinguished  from  the  municipal 
corporations  of  England,  in  this,  that  they  are  not  in  general 
composed  of  integral  parts.  The  stockholders  compose  the 
company;  and  the  managers,  or  directors  and  officers,  are 
their  agents,  necessary  for  the  management  of  the  affairs  of 
the  company,  but  not  essential  to  its  existence  as  such,  and 
not  forming  an  integral  part.  The  corporation  exists  per  se 
so  far  as  is  requisite  to  the  maintenance  of  perpetual  suc- 
cession, and  the  holding  and  preserving  of  its  franchises. 
The  non-existence  of  the  managers  does  not  suppose  the  non- 
existence of  the  corporation.  The  latter  may  be  dormant, 
its  functions  may  be  suspended  for  want  of  the  means  of 
action;  but  the  capacity  to  restore  its  functionaries  by  means 
of  new  elections  may  remain.  There  is  no  reason  why  the 
power  of  action  may  not  be  revived  by  a  new  election  of  the 
managers  and  officers,  competent  to  carry  on  the  affairs  of 
the  corporation,  conformably  to  the  directions  of  its  char- 
ter. When,  therefore,  the  election  of  its  managers,  direct- 
ors, or  other  officers,  is  by  charter  to  be  conducted  solely  by 
the  stockholders,  the  charter  or  act  of  incorporation  not 
requiring  the  managers,  directors,  or  other  officers  to  pre- 
side at,  or  to  do  any  act  in  relation  to  the  election,  a  failure 
to  elect  such  officers  on  the  charter  day  will  not  dissolve 

7.  11  Ed.  IV.  4;  2  Kyd  on  Corp.  Rex.  v.  Pasmore,  3  T.  R.  241;  Rex 
448;  and  aee  State  v.  Trustees  of  Vin.  v.  Miller,  6  T.  R.  278;  Rex  v.  Morris, 
University,  5  Ind.  77;  Clark  Corp.  3  East,  216;  4  East,  26;  Mayor  of 
230.  Colchester   v.   Brooke,   7   Q.   B.   383- 

8.  aark   Corp.   230;    Colchester  v.  386. 
Seaber,  3  Burr.  1870,  1  W.  Bl.  591; 
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the  corporation,  bnt  the  election  of  officers  may  take  place 
on  the  next  charter  day  without  any  new  legislative  aid.* 

Another  mode  in  which  a  corporation  may  be  dissolved 
is,  by  the  surrender  of  its  franchise  of  being  a  corporation 
into  the  hands  of  the  government,  with  its  consent.^ 

A  corporation  may  also  be  dissolved,  by  a  forfeiture  of 
its  charter  judiciously  ascertained  and  declared.  It  was 
once  doubted,  whether  the  being  of  a  corporation  could  be 
forfeited  by  a  misapplication  of  the  powers  intrusted  to  it; 
but  it  is  now  well  settled,  that  it  is  a  tacit  condition  of  a 
grant  of  incorporation,  that  the  grantees  shall  act  up  to  the 
end  or  design  for  which  they  were  incorporated;  and  hence 
through  neglect  or  abuse  of  its  franchises,  a  corporation 
may  forfeit  its  charter  as  for  condition  broken,  or  for  a 
breach  of  trust.^  In  general,  to  work  a  forfeiture,  there  must 
be  something  wrong,  arising  from  wilful  abuse  or  improper 
neglect,  something  more  than  accidental  negligence,  excess 
of  power,  or  mistake  in  the  mode  of  exercising  an  acknow- 
ledged power.  A  single  act  of  abuser j  or  wUful  non-feasance^ 
in  a  corporation,  may  be  insisted  on  as  a  ground  of  total 
forfeiture;  but  a  specific  act  of  non-feasance^  not  committed 
wUfully  or  negligently^  not  producing  nor  having  a  ten- 
dency to  produce  mischievous  consequences  to  any  one,  and 
not  being  contrary  to  any  particular  requisition  of  the  char- 


9.  Rose  y.  Turnp.  Co.,  3  Watts,  46; 
Blake  v.  Hinkle,  10  Yerg.  218;  Le- 
high Bridge  Company  t.  Lehigh  Coal 
Company,  4  Rawle,  9;  Phillips  t. 
Wickham,  1  Paige,  590;  Russell  t. 
Mcaellan,  14  Pick.  63;  Evarts  v. 
Killingworth  Manuf.  Co.,  20  Conn. 
447;  Commonwealth  v.  Cullen,  13 
Penn.  State,  133. 

1.  Riddle  v.  Locks  on  Merrimack 
River,  7  Mass.  185,  per  Parsons,  C.  J.; 
Hampshire  t.  Franklin,  16  Mass.  86, 
87;  McLaren  v.  Pennington,  1  Paige, 
107,  per  Walworth,  Chan.;  Enfield 
Toll  Bridge  Co.  v.  Connecticut  Rirer 
Co.,  7  Conn.  45,  46,  52;  Slee  T.  Bloom, 


19  Johns.  456;  2  Kent,  Com.  310,  311; 
Clark  Corp.  230. 

8.  Clark  Corp.  230;  Tailors  of  Ips- 
wich,  1  Roll.  5;  Rex  v.  GrosYenor,  7 
Mod.  199;  Sir  James  Smith's  case, 
4  Mod.  55,  58,  12  Mod.  17,  18,  Skin. 
311,  1  Show.  278,  280;  Rex  v. 
Saunders,  3  East,  119;  Rex  y.  Amery, 
2  T.  R.  515;  Rex  t.  Pasmore,  3  T. 
R.  246,  per  Buller,  J.;  Eastern  Archi- 
pelago Co.  y.  Regina,  2  Ellis  ft  B. 
857;  Terrett  y.  Taylor,  9  Cranch,  51, 
52,  per  Story,  J.;  Dartmouth  College 
y.  Woodward,  4  Wheat.  658,  659; 
Commonwealth  y.  Union  Ins.  Co.,  5 
Mass.  230;  People  y.  Bank  of  Niagara, 
6  Cowen,  196. 
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ter,  will  not  work  a  forfeiture.®  Slight  deviations  from  the 
provisions  of  a  charter  would  not  necessarily  be  either  an 
abuse  or  a  misuser  of  it  and  ground  for  its  annulment,  al- 
though it  would  be  competent,  by  apt  words,  to  make  the 
continuance  of  the  charter  conditional  upon  the  strict  and 
literal  performance  of  them.* 

A  cause  of  forfeiture  cannot  be  taken  advantage  of,  or 
enforced  against  a  corporation,  collaterally  or  incidentally, 
or  in  any  other  mode  than  by  a  direct  proceeding  for  that 
purpose  against  the  corporation,  so  that  it  may  have  an  op- 
portunity to  answer.  And  the  government  creating  the 
corporation  can  alone  instutite  such  a  proceeding;  since  it 
may  waive  a  broken  condition  of  a  compact  made  with  it, 
as  well  as  an  individual.^ 

The  mode  of  proceeding  against  a  corporation,  to  enforce 
a  repeal  of  the  charter  or  a  dissolution  of  the  body,  for  cause 
of  forfeiture,  is  by  scire  facias,  or  an  information  in  the 
nature  of  a  quo  warranto.  **  A  scire  faciasj^^  says  Mr. 
Justice  Ashurst,  **  is  proper  where  there  is  a  legal  existing 
body,  capable  of  acting,  but  who  have  been  guilty  of  an 
abuse  of  the  power  intrusted  to  them;  •  and  a  quo  warranto 
is  necessary  where  there  is  a  body  corporate  de  factOy  who 
take  upon  themselves  to  act  as  a  body  corporate,  but  from 
some  defect  in  their  constitution,  cannot  legally  exercise 
the  power  they  affect  to  use.'*^  It  would  seem,  however, 
that  an  information  in  the  nature  of  quo  warranto  would  lie 
against  a  legally  existing  corporation  for  an  abuse  of  its 
franchises,  as  well  as  a  writ  of  scire  facias.^ 

S.  People  V.  Bristol  T.  R.  23  Wend.  Wynne,  3  Barnard.  391;  Clark  Corp. 

222,  Cowen,  J.;  Bank  Commissioners  230. 

y.  Bank  of  Buffalo,  6  Paige,  497.  7.  Rex   y.   Pasmore,   3   T.   R.   244, 

4.  Eastern  Achipelago  Co.  v.  Re-  245;  Regents  of  the  University  of 
gina,  per  Martin,  B.,  2  Ellis  ft  B.  857.  Maryland   y.   Williams,   9  Gill  ft   J. 

5.  Rex    v.    Stevenson,    Yelv.    190;  365;  Clark  Corp.  230. 

Rex  y.  Carmarthen,  1  W.  Bl.  187,  2  8.  1   Bl.   Com.   485;    and   see  Case 

Burr.   869;    Rex  v.  Amery,   2  T.   R.  of  City  of  London,  cited  2  Kyd  on 

515;   Rex  v.  Pasmore,  3  T.  R.  244;  Corp.  474-486,  487;   People  y.   Bank 

Terrctt  v.  Taylor,  9  Cranch,   51;    2  of  Niagara,  6  COwen,  196;  People  v. 

Kent,  Com.  316;   Clark  Corp.  230.  Bank  of  Hudson,  id.  217;  People  v. 

8.  Rex  y.  Pasmore,  3  T.  R.  244;  and  Washington  ft  Warren  Bank,  id.  211. 
•ee  Smith's  case,  4  Mod.  57;  Rex  v. 
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The  last  mode  in  which  a  corporation  may  be  dissolved, 
is,  by  expiry  of  the  period  of  its  duration,  limited  by  its 
charter  or  by  general  law;  upon  dissolution  in  which  mode, 
all  the  consequences  of  dissolution  in  any  other  mode,  such 
as  forfeiture  of  property,  extinguishment  of  debts,  abate- 
ment of  suits,  &c.,  ensue,  unless,  as  is  usual,  they  are  pro- 
vided against.*  Upon  such  a  dissolution,  without  previous 
provision,  it  is  beyond  the  power  of  the  legislature,  by  re- 
newing the  charter,  to  revive  the  debts  and  liabilities  owing 
to  the  corporation.*  The  corporation  may,  however,  just 
before  the  expiration  of  its  corporate  existence,  assign  to  a 
trustee,  for  the  use  of  stockholders,  the  corporate  property, 
or  indorse,  through  the  cashier,  its  unpaid  paper  for  such 
use;  and  the  trustee  may  sue,  in  his  own  name,  as  indorsee 
of  such  paper,  after  the  expiry  of  the  charter.* 

At  common  law,  upon  the  civil  death  of  a  corporation,  all 
its  real  estate  remaining  unsold,  reverts  to  the  grantor  and 
his  heirs;  for  the  reversion,  in  such  an  event,  is  a  condition 
annexed  by  law,  inasmuch  as  the  cause  of  the  grant  has 
failed.'  The  personal  estate,  in  England,  vests  in  the  king; 
and  in  our  own  country,  in  the  people  or  State,  as  succeed- 
ing to  his  right  and  prerogative  of  the  crown.*  The  debts 
due  to  and  from  it  are  totally  extinguished;  so  that  neither 
the  members  nor  directors  of  the  corporation  can  recover, 
or  be  charged  with  them  in  their  natural  capacities.*^  The 
common  law,  in  this  particular,  is,  however,  usually  modified 
by  charter  or  statute.^  The  rule  of  the  common  law,  in 
relation  to  the  effect  of  dissolution  upon  the  property  and 

9.  Bank  of  Mississippi  v.  Wrenn,  3  bell,  5  Humph.  38;  Bingham  v.  W«id- 

Smedes  k  M.  791;  Commercial  Bank  erwax,    1    Comst.    509;    4    Bl.    Com. 

V.  Lockwood,  2  Earring.  Del.  8.  484;  2  Kent,  Com.  307. 

1.  Bank  ▼.   Lockwood,   2  Barring.  4.  Ibid. 

Del.  8.  5.  Edmunds  v.  Brown,  1  Lev.  237; 

8.  Cooper  v.  Curtis,  30  Me.  488.  Rex  v.  Pasmore,  3  T.  R.  241,  242;  Col- 

8.  Co.    L4t.    13b,    102b;    Knight   v.  Chester  v.  Seaber,  3  Burr.  1866;  Bank 

Wells,  1  Lut.  519;  Edmunds  v.  Brown,  of  Mississippi  v.  Wrenn,  3  Smedes  A 

1  Lev.  237;  Attorney-General  v.  Lord  M.  791;  1  Bl.  Com.  484;  2  Kent,  Com. 

Gower,    9    Mod.    228;    Colchester    t.  307. 

Seaber,   3   Burr.    1868,  arg.;    Rex  t.  6.  2  Kent,  Com.  307,  308;   Ingra- 

rnsmorc,  3  T.  R.  199;  State  Bank  ▼.  ham  v.  Terry,  11  Humph.  572. 
^itite,  1  Rlackf.  267;  White  v.  Camp- 
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debts  of  a  corporation,  has  in  fact,  become  obsolete  and 
odious.  Practically,  it  has  never  been  applied,  in  England 
to  insolvent  or  dissolved  moneyed  corporations;  and  in  this 
country  its  unjust  operation  upon  the  rights  of  both  cred- 
itors and  stocUiolders  of  this  class  of  corporations,  is  almost 
invariably  arrested  by  general  or  special  statute  provisions. 
Indeed,  at  this  day  it  may  well  be  doubted  whether,  in  the 
view  at  least  of  a  Court  of  Equity,  it  has  any  application 
to  other  than  public  and  eleemosynary  corporations,  with 
which  it  had  its  origin. 

Where  a  corporation  has  been  disftolved,  in  England,  the  king  may, 
ekher  by  graiit,^  or  by  proclamation  under  the  great  seal,'  revive  or 
renovate  the  old  corporation,  or  by  grant  or  charter  create  a  new  one  in 
its  place.^  And  the  old  corporation  may  be  revived  with  the  old  or  new 
set  of  corporators;  and  at  the  same  time  new  powers  may  be  superadded.* 
If  the  old  corporation  be  revived,  all  its  rights  and  responsibilities  are  of 
course  revived  with  it;  but  if  the  grant  operate  as  a  new  creation,  the  new 
corporation  cannot  be  subject  to  the  liabilities  nor  possess  the  rights  of 
the  old.' 


S.  Rex  V.  Qrey,  8  Mod.  361,  362; 
Bex  V.  Paamore,  3  T.  R.  199. 

9.  Newling  v.  Francis,  3  T.  R.  189, 
197,  198,  199. 

1.  Colchester  v.  Seaber,  3  Burr. 
1870,  1  W.  Bl.  591;  Rex  v.  Pasmore, 
3  T,  R.  242;  Scarboro'  v.  Butler,  3 
Lev.  387;  Luttrel's  caae,  4  Co.  87; 
Lincoln  Bank  v.  Richardson,  1 
Greenl.  79;  Port  Gibson  v.  Moore,  13 
Smedes  A  M.  157;  8  Kyd  on  Corp. 
516. 


a.  Rex  V.  Pasmore,  3  T.  R.  241,  per 
Kenyon,  C.  J. 

8.  Colchester  v.  Seaber,  3  Burr. 
1866;  Scarboro*  v.  Butler,  3  Lev.  287; 
Rex  V.  Pasmore,  3  T.  R.  241,  242, 
246;  Luttrel's  case,  4  Co.  87;  Bel- 
lows V.  Hallowell  Bank,  2  Mason,  43, 
per  Story,  J.;  Union  Canal  Co.  v. 
Young,  1  Whart.  410;  and  see  Smith 
V.  Morse,  8  Calif.  524,  554. 
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BOOK  I. 


OF  THB  JURISDICTION  OP  THE  COURTS  OP  EQUITY  AS  REGARDS 
THEIR  POWER  OF  ENFORCING  DISCOVERY. 


CHAPTER  I. 

OP   DISCOVERY, 


The  jurisdiction  of  the  courts  of  equity  for  the  enforce- 
ment of  civil  rights  derives  much  of  its  utility  from  the 
power  of  the  Great  Seal  to  compel  the  defendant  in  a  suit 
to  discover  and  set  forth  upon  oath  every  fact  and  circum- 
stance within  his  knowledge,  information,  or  belief,  ma- 
terial to  the  plaintiff's  case.  [1]  This  right  to  enforce  Dis- 
covery, as  it  is  called,  does  not  exist  in  the  courts  of 
conmion  law.  In  those  courts  the  plaintiff  must  make  out 
his  case  by  the  evidence  of  witnesses  or  the  admissions  of 
the  defendant.^ 

The  defendant,  in  his  turn,  may  require  from  the  plain- 
tiff, by  a  cross-suit,  the  like  discovery  upon  oath  of  all  the 
circumstances  within  the  plaintiff's  knowledge.  [2] 

The  Court  of  Chancery  does  not  require  the  defendant 
to  answer  questions  which,  on  grounds  of  general  policy, 
he  is  entitled  to  resist. 

1.  The  English  Supreme  Court  of  necessary.  Parties  may  now  be  ex- 
Judicature  Act  of  1873  and  the  rules  amined  by  virtue  of  these  statutes 
adopted  in  conformity  therewith  and  both  at  law  and  in  equity  and  the 
various  other  statutes  in  England  and  production  and  inspection  of  books, 
the  several  states  have  so  changed  papers  and  documents  procured.  See 
and  enlarged  the  jurisdiction  of  the  14  k  15  Vict.,  c.  99,  sec.  2;  17  &  18 
English  and  American  courts,  both  at  id.,  c.  125,  sees.  51,  52;  36  &  37  id., 
law  and  in  equity,  that  a  bill  purely  c.  66,  Schedule  Rules  of  Procedure; 
for  discovery  is  now  rarely,  if  ever,  Eaton  on  Equity,  633. 

[»55] 
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1.  ''No  man  need  discover  matters  tending  to  criminate 
himself,  or  to  expose  him  to  a  penalty  or  forfeitm'e.''  He 
has  a  right  to  refuse  an  answer,  not  merely  as  to  the  hroad 
and  leading  fact,  but  as  to  every  incidental  fact  which  may 
form  a  link  in  the  chain  of  evidence,  if  any  person  should 
choose  to  indict  him.^  [3] 

If  the  objectionable  nature  of  the  discovery  asked  ap- 
pears on  the  bill,  the  protection  may  be  claimed  by  de- 
murrer. If  the  tendency  of  the  question  is  not  apparent  on 
the  bill,  the  defendant  may  take  the  objection  by  a  plea. 
If  the  facts  are  such  as  to  exclude  both  a  demurrer  and  a 
plea,  the  privilege  may  be  claimed  by  answer;  and  if  the 
defendant  states  in  his  answer  that  he  cannot  give  the  in- 
formation asked  without  affording  evidence  of  his  crime, 
he  will  not  be  compellable  to  give  it.®  [4] 

The  protection  thus  afforded  to  a  defendant  against  being 
compelled  to  prove  himself  guilty  of  a  criminal  act,  is  sub- 
ject to  modification  in  respect  to  frauds.  And  it  seems 
that  an  objection  will  not  hold  to  discovery  of  a  fraud,  on 
the  mere  ground  that  it  might  be  indictable  as  a  conspiracy 
at  law,  unless  there  is  an  indictment  actually  pending,  or 
at  all  events  a  reasonable  probability  that  one  will  be 
preferred.* 

There  are  other  cases  which  have  been  termed  exceptions 
to  the  doctrine,  but  which  are  in  fact  instances  to  which 
its  principle  does  not  apply.  Such,  for  instance,  are  those 
where  the  penalty  has  ceased  by  effluction  of  time,  or  where 
the  plaintiff  is  alone  entitled  to  the  penalty,  and  expressly 
waives  it  by  his  bill;  or  where  what  is  called  a  penalty  or 
forfeiture  is  in  reality  mere  stipulated  damages  or  cessation 
of  interest.  [5] 

2.  No  man  need  discover  legal  advice  which  has  been 
given  him  by  his  professional  advisers,  or  statements  of 
facts  which  have  passed  between  himself  and  them  in  refer- 
ence to  the  dispute  in  litigation.  [6]  The  privilege  exists, 
also,  where  the  discovery  is  sought  from  the  professional 
adviser.* 

2.  Eaton  on  Equity,  633,  634;  8.  See  post,  Equity,  Book  4. 
United  States  ▼.  SaJine  Bank,  1  Pet.  4.  Skinner  ▼.  Judson,  supra. 
100;  Skinner  ▼.  Judson,  8  Ck>nn.  528  5.  Eaton  on  Equity,  634.  The  same 
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3.  The  third  maxim  of  privilege  protects  official  persons 
from  disclosing  matters  of  state,  the  publication  of  which 
might  be  prejudicial  to  the  community.    [8] 

The  exceptions  just  considered  are  merely  exceptions  to 
the  right  of  discovery.  There  is  no  rule  that  matters  falling 
within  their  scope  cannot  he  alleged  in  a  hill;  or  that,  if 
proved,  they  may  not  warrant  relief.  But  the  plaintiff  must 
prove  them  for  himself,  and  has  no  right  to  examine  the 
defendant  respecting  them. 

Subject  to  liiese  exceptions,  the  rule  respecting  discovery 
is,  that  ^^  every  competent  defendant  in  equity  must  answer 
as  to  all  facts  material  to  the  plaintiff's  case;  he  must 
answer  to  all,  and  not  to  a  portion  only,  and  he  must  answer 
distinctly,  completely,  and  without  needless  prolixity,  and 
to  the  best  of  his  information  and  belief.''  As  against  an 
incompetent  defendant  discovery  cannot  be  enforced,  viz., 
against  an  infant,  or  lunatic  without  committee,  or  the 
Attorney-General  when  made  a  defendant  on  behalf  of  the 
crown.' 

The  first  rule  respecting  discovery  is,  that  the  defendant 
must  answer  to  all  facts  material  to  the  plaintiff's  case. 

He  is  not  bound  to  answer  questions  of  law;  for  such 
questions  ought  to  be  decided  by  the  court.  [9]  He  is  not 
bound  to  answer  questions  of  fact,  unless  reasonably  ma- 
terial; for  he  is  not  to  be  harassed  with  idle  and  perhaps 
mischievous  inquiries.  And,  lastly,  he  is  not  bound  to  an- 
swer merely  because  the  question  is  material  to  the  issue, 
but  it  must  be  also  material  to  the  plaintiff's  case. 

This  rule  is  embodied  in  the  maxim  that  ^^  if  a  defendant 
answers  at  all,  he  must  answer  fully;  "  and  its  meaning 
is,  that  if  a  defendant,  instead  of  demurring  or  pleading  to 
the  bill,  puts  in  an  answer,  and  thus  professes  to  take  issue 
on  the  whole  case,  and  to  go  to  a  hearing  on  the  whole,  he 

rule     applies     to     interpreters     be-     a  student  in  a  solicitor's  office.    An- 
tween  client  and  attorney.    Parker  v.     drews  v.  Soloman,  Pet.  C.  C.  356. 
Cnrter,  4  Munf.  273,  and  to  comma-         6.  Micklethwaite    ▼.    Atkinson,     l 
nications  between  different  solicitors,      Coll.  173. 
etc.,  of  tbe  same  party.     Goodall  v. 
Little,  1  Sim.  N.  S.  165;  but  not  to 
17 
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cannot  deny  a  portion  of  the  plaintiff's  statement,  and  then 
allege  that,  in  consequence  of  such  denial,  the  rest  of  the 
discovery  sought  has  become  immaterial.  [10]  If  he  wish 
to  insist  on  that  point,  he  must  protect  himself  by  demurrer 
or  plea,  resting  his  defence  on  the  statement  in  the  bill  or 
on  a  single  independent  issue.  If  he  does  not  adopt  that 
course,  but  goes  to  a  hearing  on  the  whole  controversy,  he 
must  give  discovery  on  all  points,  so  that  the  plaintiff,  if 
the  decision  be  in  his  favor,  may  obtain  a  complete  decree.* 

The  last  rule  is  that  the  defendant  mnst  answer  distinctly, 
completely,  without  needless  prolixity,  and  to  the  best  of 
his  information  and  belief.^ 

His  answer  must  be  distinct,  as  containing  a  positive 
allegation  of  each  fact,  and  not  merely  implying  it  by  way 
of  argument.  And  it  must  distinctly  meet  each  specific 
question  by  a  specific  reply. 

It  mnst  be  complete,  and  so  framed  that  the  plaintiff  can 
effectually  make  use  of  it.  [11]  The  rule,  however,  will 
not  be  enforced  to  an  oppressive  extent. 

It  must  be  framed  without  needless  prolixity.  If,  how- 
ever, the  matters  inquired  after  be  material  to  the  defence, 
mere  prolixity,  such  as  setting  out  documents  at  length 
which  might  have  been  simply  referred  to,  will  not  be  dealt 
with  as  impertinence,  although  it  may  be  attended  with  the 
risk  of  costs^  [12] 

It  mnst  be  to  the  best  of  the  defendant's  information  and 
belief.^  And  the  information  meant  is  not  only  that  which 
he  actually  possesses,  but  that  also  which,  either  by  inspect- 
ing his  books,  or  by  making  inquiries  of  his  solicitors  or 
agents,  or  of  others  from  whom  he  has  a  right  to  informa- 
tion, is  fairly  within  his  reach.  Whatever  means  of  in- 
formation he  has  a  right  to  possess,  the  court  will  look  upon 
as  being  in  his  possession;  and  he  must  resort  to  proper 
means  for  enforcing  his  right. 

A  defendant  is  also  bound,  if  required  by  the  plaintiff, 
to  set  forth  a  list  of  all  documents  in  his  possession,  from 
which  discovery  of  the  matters  in  question  can  be  obtained; 
and  if  the  possession  of  such  documents  and  their  character 

8.  See  post,  Book  IV.  1.  Parker  v.  Fairlee,  1  S.  &  S.  295. 

9.  Woods  V.  MorreU,  1  John.  Ch.  2.  Taylor  v.  Rundell,  Cr.  A  P.  104. 
103:   PettJt  V.  Candler,  3  Wend.  618. 
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as  fit  subjects  of  discovery  can  be  shown  from  the  answer, 
he  mnst  permit  the  plaintiff  to  inspect  and  copy  them.* 

The  right  of  enforcing  the  production  of  documents  exists 
for  the  purpose  of  discovery  alone,  and  does  not  depend  on, 
nor  will  be  aided  by,  a  title  to  possess  the  documents  them- 
selves. The  right  must  be  regulated  by  the  same  principles 
which  regulate  the  right  to  discovery  in  the  answer  itself. 
[13]  The  right  to  production  must  be  shown  from  admis- 
sions in  the  answer,  and  cannot  rest  on  extrinsic  evidence. 
[14]  If  the  defendant  does  not  admit  their  possession,  or 
their  relevancy  to  the  plaintiff's  case,  the  production  cannot 
be  enforced.  The  admissions  necessary  to  compel  produc- 
tion are,  that  the  documents  are  in  the  defendant's  posses- 
sion or  power,  and  that  they  are  of  such  a  character  as  to 
constitute  proper  matters  of  discovery  within  the  ordinary 
rules. 

In  order  to  entitle  the  plaintiff  to  have  a  document  pro- 
duced, it  is  sufficient  to  show  that  it  is  material  to  his  own 
case.  [15]  His  right  will  not  be  excluded  because  it  hap- 
pens to  be  evidence  for  the  defendant  also. 

If  the  possession  and  character  of  the  documents  are 
sufficiently  admitted,  the  next  step  is  to  order  their  pro- 
ductions;'* and  unless  some  ground  can  be  shown  for  re- 
fusing it,  an  order  for  that  purpose  is  almost  of  course.  [16] 
If  the  plaintiff's  equity  be  effectually  displaced  by  the 
answer,  the  mere  technical  rule  that  an  answer  must  be  full, 
does  not  apply  to  the  production  of  documents.  [17] 

A  defendant  may  in  some  cases  bind  himself  by  the  frame 
of  his  answer  to  produce  a  document,  which  is  evidence  of 
his  own  title  alone,  and  which  does  not  contain,  nor  is 
alleged  to  contain,  any  evidence  of  the  plaintiff's  case.  A 
mere  reference  to  the  document  as  existing,  and  as  consti- 
tuting a  portion  of  his  own  evidence,  will  not  expose  him 
to  this  liability;  but  if  he  professes  to  set  out  its  contents, 
or  to  give  an  abstract  of  it,  referring  for  verification  to  the 
document  itself,  he  will  be  considered  to  have  made  it  sub- 

8.  Rosevelt  v.  Ellithorp,  la  Paige,  must  be  described  with  reasonable  cer- 
415.  tainty.    Williams  v.  Williams,  1  Md.. 

4.  The  books  and  papers  called  for     Ch.  Dec.  201. 
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stantially  a  part  of  his  answer;  and  if  he  admits  possession, 
will  be  bound  to  produce  it,  in  order  that  the  plaintiff  may- 
ascertain  that  it  is  correctly  stated. 

The  right  of  enforcing  discovery  on  oath  is  confined  to 
the  plaintiff  in  the  cause.  If  the  defendant  wishes,  on  his 
part,  to  obtain  discovery,  he  must  constitute  himself  a  plain- 
tiff by  filing  a  cross-biU,  and  will  be  entitled  in  his  turn  to 
an  answer  on  oath  so  soon  as  he  has  answered  the  original 
bilL« 

The  jurisdiction  of  the  Great  Seal  for  enforcing  discovery 
is  available  in  aid  of  proceedings  for  civil  relief,  whether 
such  relief  be  asked  from  the  Court  of  Chancery,  or  from 
another  public  tribunal  in  this  country,  which  is  itself  un- 
able to  enforce  discovery.  [18]  But  discovery  will  not  be 
enforced  to  aid  a  proceeding  before  arbitrators,  or  before 
an  inferior  court.  Discovery  has  been  enforced  in  one  in- 
stance to  aid  the  jurisdiction  of  a  foreign  court;  but  the 
propriety  of  such  enforcements  seems  open  to  doubt.®  [19] 

In  order  to  entitle  himself  to  such  discovery,  the  plaintiff 
must  show  a  title  to  sue  the  defendant  in  some  other  court, 
or  that  he  is  actually  involved  in  litigation  with  the  de- 
fendant, or  is  liable  to  be  so,  and  must  also  show  that  the 
discovery  prayed  is  material  to  support  or  defend  the  suit. 
If  he  does  not  show  this,  he  shows  no  title  to  the  discovery. 

Where  the  plaintiff  alleges  in  his  bill  a  sufficient  case  at 
law,  it  has  been  doubted  to  what  extent  discovery  can  be 
resisted,  by  pleading  matters  which  would  be  a  defence  at 
law.  The  true  principle  appears  to  be  that,  if  the  legal 
defence  is  of  a  character  showing  that  the  discovery  would 
have  no  bearing  on  the  issue  at  law,  it  will  be  a  sufficient 
answer  to  the  bill.  If  the  legal  defence  is  not  of  this  char- 
acter, but  the  trial  at  law  will  be  of  the  general  merits, 
the  discovery  will  be  enforced.^ 

A  biU  thus  filed  for  enforcing  discovery  in  aid  of  pro- 
ceedings before  some  other  tribunal  is  called  a  biU  for  dis- 
covery, in  contradistinction  to  those  bills  on  which  the 

5.  See  po$i,  Book  FV.  7.  March  v.  Davidson,  9  Paige,  580. 

6.  See  Mitchell  y.  Smith,  1  Paige, 

t^7,  
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consequent  relief  is  attainable  in  equity,  and  which  are 
called  bills  for  relief,  or,  more  correctly,  for  discovery  and 
relief.  [20] 

The  discovery  obtained  by  a  bill  in  equity  is  only  avail- 
able against  the  answering  defendant.  It  canot  be  read  as 
evidence  against  a  co-defendant,  unless  he  refers  to  it  by 
his  answer  as  correct,  or  is  so  connected  with  the  answering 
party  as  to  be  bound,  under  the  ordinary  rules  of  law,  by 
his  declarations  or  admissions. 

As  against  the  defendant  himself,  if  he  be  not  under  in- 
capacity, the  answer  is  evidence.  If  the  plaintiff  does  not 
reply  to  it,  and  thus  give  him  an  opportunity  of  verification 
by  evidence,  the  whole  answer  must  be  taken  as  true.  If 
a  replication  be  filed,  the  answer  is  not  evidence  in  the  de- 
fendant's favor,  but  the  plaintiff  may  use  any  portion  of  it, 
without  admitting  the  remainder  to  be  read,  except  so  far 
as  it  is  explanatory  of  the  portion  used.  [21]  The  defend- 
ant, however,  is  so  far  entitled  to  the  benefit  of  his  answer, 
that  any  material  suggestion  made  by  it,  though  not  estab- 
lished by  proof,  may,  at  the  discretion  of  the  court,  be  re- 
ferred for  inquiry.  And  if  a  positive  denial  in  the  answer 
be  met  by  the  eiddence  of  one  witness  only,  the  court  will 
neither  make  a  decree  nor  send  the  question  to  a  trial  at 
law.  If  there  are  corroborative  circumstances  in  the  plain- 
tiff's favor,  the  court  will  depart  from  this  rule,  and  will 
either  make  an  inmiediate  decree,  or,  if  the  defendant  desire 
it,  will  direct  an  issue,  ordering  his  answer  to  be  read  as 
evidence  on  the  trial,  so  that  if  may  be  contrasted  with  the 
testimony  given  against  him. 

The  rule  which  allows  a  plaintiff  who  has  replied  to  the 
answer  to  read  selected  portions  only,  is  necessarily  con- 
fined to  cases  where  the  hearing  is  in  equity.  If  the  bill 
be  for  discovery  in  aid  of  a  procedure  at  law,  the  answer 
is  treated  at  law  like  any  other  admission,  and  must  be  read 
throughout,  if  it  be  read  at  alL® 

•.  Lymis  T.  Miller,  e  Onttt.  489. 
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CHAPTER  IL  [23] 


ON  commissions  to  examine  witnesses  abboad;  of  perpetua- 
tion OF  testimony  and  of  examinations  de  bene  esse. 

In  addition  to  the  jurisdiction  for  discovery,  there  is 
another  substantially  similar  to  it,  under  which  the  Court 
of  Chancery  interposes  for  two  objects:  first,  for  the  pro- 
curement of  evidence  to  be  used  elsewhere,  without  itself 
deciding  on  the  result,  viz.,  in  suits  for  a  commission  to 
examine  witnesses  abroad,  and  in  suits  to  perpetuate  testi- 
mony; and  secondly,  for  granting,  either  in  aid  of  its  own 
proceedings  or  of  a  proceeding  elsewhere,  an  examination 
of  witnesses  de  bene  esse.^ 

The  jurisdiction  for  issuing  commissions  to  examine  wit- 
nesses abroad  originated  in  the  incapacity  of  the  conmion 
law  courts  to  issue  such  commissions  without  the  consent 
of  both  parties.  That  incapacity  is  removed  by  statute; 
but  the  jurisdiction  of  equity  still  continues,  though  its 
exercise  is  less  frequently  required. 

The  jurisdiction  in  suits  to  perpetuate  testimony  arises 
where  the  fact  to  which  the  testimony  relate  cannot  be 
immediately  investigated  at  law,  e.  g.,  where  the  person 
filing  the  bill  has  merely  a  future  interest,  or,  having  an 
immediate  interest,  is  himself  in  possession  and  not  actually 
disturbed,  though  threatened  by  the  defendant  with  dis- 
turbance at  a  future  time.*  [24] 

The  jurisdiction  to  examine  witnesses  de  bene  esse  is  a 
jurisdiction  for  permitting  evidence  to  be  taken  before  the 
cause  is  regularly  at  issue,  in  cases  where,  from  the  age  or 
illness  of  a  witness,  or  from  his  being  the  only  witness  to  an 
important  fact,  there  is  reason  to  apprehend  that,  before 
the  regular  opportunity  arrives,  material  evidence  may  be 
lost.    This  is  called  an  examination  de  bene  esse;  and  the 

1.  The   perpetuation   of  testimony,  is     no     longer     necessary.       Eaton's 

and  the  examination  of  witnesses  de  Equity,  637-638. 

bene  esse,  are  now  provided  for  and  2.  Eaton's    Equity,   636;    Clark   t. 

regulated    by    statute  in  the  several  Bundy,  6  Paige,  432. 
states  so  that  a  bill  for  this  purpose 
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depositions  taken  under  it  can  only  be  read  if  the  party 
seeking  the  benefit  of  them  has  used  all  diligence  to  examine 
in  the  ordinary  course,  but  there  has  been  a  moral  impossi- 
bility of  his  so  doing.  The  same  course  may  be  pursued 
where  a  similar  danger  exists  in  reference  to  an  action  at 
law;  and  a  bill  may  be  entertained  for  an  auxiliary  exam- 
ination de  bene  esse,  provided  there  be  annexed  to  it  an 
affidavit  of  the  circumstances  which  render  such  examina- 
tion necessary  .* 

The  mode  of  taking  the  eyidencci  either  under  a  com- 
mission to  examine  witnesses  abroad,  or  in  a  suit  to  per- 
petuate testimony,  or  in  an  examination  de  bene  esse,  is  in 
all  material  points  similar  to  that  adopted  in  the  ordinary 
examination  in  a  cause.  [25] 

In  a  suit,  however,  to  perpetuate  testimony,  the  cause 
does  not  proceed  beyond  the  examination  of  the  witnesses. 
When  that  has  been  completed,  it  is  considered  at  an  end; 
and  the  only  remaining  step  is  the  publication  of  the  evi- 
dence. This  is  effected  by  an  order  of  the  court;  but  such 
an  order  cannot  be  obtained  except  for  the  purpose  of  a  suit 
or  action,  nor  even  for  that  purpose  during  the  lifetime  of 
the  witnesses,  unless  on  special  grounds,  showing  that  their 
examination  is  morally  impossible. 

The  same  principle  applies  to  depositions  taken  de  bene 
esse;  and  their  publication  cannot  be  obtained  unless  the 
witness  dies  or  is  otherwise  incapacitated  from  giving  his 
evidence  before  issue  is  joined. 

If  the  evidence  is  required  for  the  purpose  of  a  trial  at 
law,  the  order  made  is  that  the  depositions  be  published, 
and  that  the  officer  attend  with  and  produce  to  the  court  of 
law  the  record  of  the  whole  proceedings,  and  that  the 
parties  may  make  such  use  of  the  same  as  by  law  they  can. 

8.  Eaton's  Equity,  637. 
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BOOK  n. 

OF  THE  JURISDICTION  OF  THE  COURTS  OF  EQUITY  IN  CASES  IN 

WHICH  THE  COURTS  OF  ORDINARY  JURISDICTION 

CANNOT  ENFORCE  A  RIGHT. 


CHAPTER  L  [26] 

OF  TRUSTS,  BOTH  ORDINARY  AND  GHARITABLX. 

The  jurisdiction  of  equity  to  grant  relief  originates  in 
the  occasional  inadeqna|Cy  of  the  remedy  at  law:  1.  Where 
the  courts  of  ordinary  jurisdiction  cannot  enforce  a  rigb'^; 
and  2.  Where  they  cannot  administer  it. 

The  equities  under  the  first  head  of  this  division,  viz., 
where  the  courts  of  ordinary  jurisdiction  caimot  enforce  a 
right,^  are  those  for  performance  of  trusts  and  contracts, 
for  election  between  inconsistent  benefits,  for  completion  of 
gifts  on  meritorious  consideration  in  favor  of  the  donor's 
intention  after  his  death,  for  giving  effect  to  discharges  by 
matter  in  pais  of  contracts  under  seal,  for  relief  against 
penalties  and  forfeited  mortgages,  for  re-ezecution  or  cor- 
rection of  instruments  which  have  been  lost  or  erroneously 
framed,  for  rescission  of  transactions  which  are  illegal  or 
fraudulent,  or  which  have  been  carried  on  in  ignorance  or 
mistake  of  material  facts,  and  for  injunction  against  irre- 
parable torts. 

1.  See,   generally,    Eaton's   Equity,  courts  or  in  different  branches  of  the 

11-18.  same    court    in    the    United    States 

Separate  courts  of  law  and  equity  oouris,    in   Alabama,   Delaware,   Illi* 

were  abolished  in  England  by  the  Su-  nois,  Michigan,  New  Jersey,  Missis- 

preme  Court  of  Judicature  Act   (al-  sippi,  Tennessee  and  probably  a  num- 

ready    cited,  ante),  in  1873.      They  ber  of  other  states, 
have  also  been  abolished    or    rather         Although  separate  courts  of  equity 

lK>th  jurisdictions  are  administered  by  may  not  exist  as  such  in  England  and 

one  tribunal  in  New  York  and  many  some  of  the  states,  the  jurisdictions 

other  states.  survive    both    in    England    and    the 

The  jurisdictions  of  law  and  equity  United  States.  See,  generally,  Eaton's 

are    still    administered    in    different  Equity,  ISZS, 

[265]    • 
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The  jurisdiction  to  enforce  performance  of  trusts  arises 
where  property  has  been  conferred  upon,  and  accepted  by, 
one  person,  on  the  terms  of  using  it  for  the  benefit  of 
another.  [27]  The  former  person,  or  owner  at  law,  is  called 
the  trustee;  the  latter,  or  owner  in  equity,  the  cestui  que 
trust.2 

In  so  far  as  a  legal  ownership  is  conferred,  it  invests  the 
trustee  with  absolute  dominion  at  law,  and  the  equitable 
ownership,  or  right  to  compel  performance  of  the  trust,  is 
only  cognizable  in  the  Court  of  Chancery. 

In  order  to  originate  a  trust,  two  things  are  essential: 
first,  that  the  ownership  conferred  be  coupled  with  a  trusty 
either  declared  by  the  parties  or  resulting  by  presumption . 
of  law;  and  secondly,  that  it  be  accepted  on  those  terms  by 
the  trustee.' 

The  declaration  of  a  trust  by  the  parties  is  not,  indepen- 
dently of  the  statute  of  frauds,  required  to  be  made  or 
evidenced  in  any  particular  way. 

With  respect  to  real  estate,  it  is  enacted  by  the  statute 
of  frauds,  ^^  that  all  declarations  or  creations  of  trusts  or 
confidences  of  any  lands,  tenements,  or  hereditaments,  shall 
be  manifested  and  proved  by  some  writing,  signed  by  the 
party  who  is  by  law  enabled  to  declare  such  trust,  or  by 
his  last  will  in  writing;  or  else  they  shall  be  utterly  void 
and  of  no  effect.  *'  [28]  And  further,  that  **  all  grants  and 
assignments  of  any  trust  or  confidence  shall  likewise  be  in 
writing,  signed  by  the  party  granting  or  assigning  the 
same,  or  by  such  last  will  or  devise.'** 

This  act  does  not  require  that  the  trust  shall  be  declared 
in  writing,  but  only  that  it  shall  be  manifested  and  proved 
by  writing.  And,  therefore  if  the  existence  of  a  trust,  to- 
gether with  its  precise  terms  and  subject-matter,  can  be 
proved  from  any  subsequent  acknowledgment,  written  and 
signed  by  the  trustee,  as  by  a  letter,  memorandum,  or  recital 
in  a  deed,  it  will  be  sufiBcient.* 

8.  See  Eaton's  Equity,  346  et  aeq.,  of  the  states.     Eaton's  Equity,   361^ 

for  several  dednitions  of  a  trust.  362;  Perry  on  Trusts,  8  78  and  note. 

3.  Katon*H  Equity,  361.  5.  Eaton's   Equity,    362    and 

4.  Similar   ^^tatutes   exist   in    most  cited. 
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With  respect  to  personal  estate,  including  moneys  out 
on  mortgage,  the  original  rule  continues,  and  it  is  sufficient 
that,  either  hy  writing  or  by  word  of  mouth,  there  should 
be  a  certain  declaration  of  the  trust.' 

The  intention  thus  evidenced,  whether  by  writing  or  by 
parol,  to  impose  a  trust  on  the  donee,  must  be  declared  with 
certainty;  and  there  must  also  be  a  certain  declaration  of 
its  terms,  viz.,  of  the  property  on  which  the  trust  is  to 
attach,  the  parties  for  whom  the  benefit  is  meant,  and  the 
interests  which  they  are  respectively  to  take.^  [29]  If  there 
be  uncertainty  in  this  latter  respect,  but  it  be  sufficiently 
certain  that  a  trust  was  meant,  and  not  a  gift  for  the  donee  *s 
benefit,  the  case  will  fall  under  a  diflferent  rule,  and  there 
will  be  a  resulting  trust  for  the  donor  by  operation  of  law. 

The  creation  of  trusts  in  the  form  of  powers  occurs  where 
no  positive  direction  is  given  that  the  trustee  shall  hold 
for  the  parties  interested,  but  he  is  authorized  to  give  them 
an  interest  if  he  see  fit.  Such  a  power  as  this  does  not 
necessarily  constitute  a  trust;  for  it  may  be  absolutely  dis- 
cretionary in  the  donee,  and  one  which  he  cannot  be  com- 
pelled to  execute;  but,  on  the  other  hand,  it  may  be  given 
him  in  a  different  character,  and  as  one  which  he  is  in- 
trusted and  bound  to  execute.  If  the  context  of  the  gift 
establish  this  latter  construction,  he  has  not  a  discretion 
whether  he  will  execute  his  power  or  not,  but  if  he  neglect 
his  duty,  the  court  will,  to  a  certain  extent,  discharge  it  in 
his  stead.  It  will  not,  however,  in  so  doing,  assume  an 
arbitrary  discretion,  although  such  a  discretion  may  have 
been  given  to  the  trustee,  but  it  will  adopt  such  general 
maxim  as  imder  the  circumstances  appears  applicable,  e.  g., 
that  a  fund  given  for  the  benefit  of  **  relations  '*  shall  be 
distributed  among  those  who  are  within  the  statute  of  dis- 
tributions, although  the  donee  might  have  selected  out  of 
a  wider  class.® 

The  use  of  precatory  or  reconmiendatory  words  is  not 

»  — ___«___i^_^«— ^^— ^— ^.— ^— ^^— ^-^.^ 

6.  Id,  361.  Of  course,  if  the  trust  7.  Id.,  365;  Steere  v.  Steere,  5 
is  a  testamentary  one,  it  must  be  ere-      John.  Ch.  1. 

Ated  by  a  will  duly  executed.    Id.  8.  See  Brown  v.  Higgs,  8  Ves.  561; 

Gibbs  ▼.  Marsh,  2  Met  243. 
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unfrequent  in  wills;  and  we  often  meet  with  such  expres- 
sions as  ^*  I  recommend, ''  **  I  entreat,'*  or  **  I  desire,'*  that 
such  a  thing  be  done,  or  **  I  have  no  doubt,  or  well  know,*' 
that  it  will  be  done.  [30]  In  these  cases  the  mere  gram- 
matical construction  of  the  words  is  not  sufficient  to  de- 
termine whether  a  trust  exists;  but  the  question  in  each 
particular  case  is  merely  of  construction  on  the  terms  of 
the  instrument.'  [31] 

The  non-creation  of  a  trust  in  the  donee,  notwithstanding 
that  a  trust  is  formally  declared,  occurs  principally  in  con- 
veyances for  payment  of  debts,  where  the  language  used, 
if  taken  in  its  literal  acceptation,  would  constitute  the  cred- 
itors cestuis  que  trustent,  and  would  entitle  them  to  enforce 
an  application  of  the  fund.  It  has  been  decided,  however, 
that,  notwithstanding  the  similarity  of  form,  the  trans- 
action is  substantially  different  from  the  creation  of  a  trust; 
and  that  a  man  who,  without  conmiunication  with  his  cred- 
itors, puts  property  into  the  hands  of  a  trustee  for  the  pur- 
pose of  paying  his  debts,  proposes  only  a  benefit  to  himself, 
and  not  to  his  creditors.  The  nominal  trustee,  therefore,  is 
merely  his  agent;  and  the  nominal  trust  is  only  a  method 
of  applying  his  own  property  for  his  own  convenience.* 

A  resulting  trust  by  presumption  of  law  arises  where  the 
legal  ownership  of  property  has  been  disposed  of,  but  it  is 
apparent  from  the  language  of  the  disposition  itself,  or 
from  the  attendant  circumstances,  that  the  equitable  owner- 
ship or  beneficial  interest  was  intended  to  go  in  a  different 
duomel,  although  there  is  no  declaration,  or  no  sufficient 
declaration,  as  to  what  that  channel  should  be.  In  this 
case  a  trust  is  implied  for  the  real  owner,  termed  a  result- 
ing trust,  or  trust  by  operation  of  law.  And  such  a  trust, 
although  relating  to  real  estate,  is  exempted  by  a  proviso 

9.  Wright  V.  Atkins,  17  Yes.  255;  thereof,  and  enforce  it  in  equity,  even 
Erickson  v.  Willard,  1  N.  H.  217;  if  they  are  not  parties  to  the  con- 
Eaton's  Equity.  36S  et  seq,  veyance,  and  had  no  knowledge  of  it 

1.  Garrard  v.  Lord,  1  Sim.  1.    But  at  the  time  it  was  made.    See  Moses 

in     this    country,    the    creditors    on  v.  Murgatroyd,  1  John.  Ch.  119;  Pratt 

learning  of  the  existence  of  the  deed  v.  Thornton,  28  Me.  355. 
of  assignment  may  claim  the  benefit 
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in  the  statute  of  frauds  from  the  necessity  of  being  declared 
or  evidenced  in  writing.^ 

Resulting  trusts  of  the  first  dass,  viz.,  those  where  the 
intention  to  sever  the  legal  and  equitable  ownership  is  ap- 
parent, either  directly  or  indirectly,  from  the  language  of 
the  gift,  occur  for  the  most  part  in  dispositions  by  wilL  [32] 
They  are  not  necessarily  restricted  to  such  dispositions,  for 
whenever,  in  any  conveyance  or  disposition  of  property,  it 
is  apparent  that  any  beneficial  interest  was  not  intended 
to  accompany  the  legal  ownership,  but  no  other  suiBcient 
and  effectual  gift  of  it  has  been  made,  it  will  result  back  to 
the  original  owner.  But  in  gifts  by  deeds,  which  are  gen- 
erally made  with  full  deliberation  and  under  professional 
advice,  this  circumstance  does  not  often  occur.  In  gifts  by 
will  it  is  not  unfrequent.  In  all  cases  of  this  kind  the  rul(» 
of  law  is,  that  the  beneficial  interest  undisposed  of  results 
back  to  the  original  owner,  or  to  his  representatives,  real 
or  personal,  according  to  the  nature  of  the  property.'  [33] 

Resulting  trusts  of  the  second  class,  viz.,  where  the  in- 
tention to  sever  the  legal  and  equitable  ownership  is  ap- 
parent from  the  attendant  circumstances,  occur  where  an 
estate  has  been  purchased  in  the  name  of  one  person,  and 
the  purchase-money  or  consideration  has  proceeded  from 
another.  In  this  case  the  presumption  of  law  is,  that  the 
party  paying  for  the  estate  intended  it  for  his  own  benefit, 
and  that  the  nominal  purcheser  is  a  mere  trustee.  This 
presumption  exists  in  all  cases  where  the  conveyance  of  a 
legal  estate  is  made  to  one  who  has  not  really  advanced 
the  price.* 

As  trusts  of  this  kind  are  expressly  exempted  from  the 
statute  of  frauds,  it  is  competent  for  the  real  purchaser  to 
prove  his  payment  of  the  purchase-money  by  parol  evi- 
dence, even  though  it  be  otherwise  expressed  in  the  deed. 
[34] 

The  doctrine,  however,  is  merely  one  of  presumptive 
evidence.    It  is  not  a  rule  of  law  that  a  trust  must  be  in- 

2.  Eaton's  Equity,  398  et  seg.  4.  Boyd    v.    McLean,   1  John.  Ch. 

S.  Id.;  Haw  ley  v.  James,  5  Paige,      582;   Eaton's  Equity,  399. 
323. 


Digitized  by  VjOOQ IC 


270  Ordinary  and  Charitable  Trusts.       [Book  II. 

tended  on  such  a  purchase,  but  it  is  a  reasonable  presump- 
tion, as  a  matter  of  evidence,  in  the  absence  of  proof  to  the 
contrary.  It  is  therefore  open  to  the  nominal  purchaser  to 
rebut  that  presumption  by  direct  or  circumstantial  evidence 
to  the  contrary. 

The  most  important  class  of  cases  in  which,  as  an  ordi- 
nary rule,  a  counter  presumption  arises,  are  those  where  a 
purchase  has  been  made  in  the  name  of  a  child,  or  of  one 
towards  whom  the  party  paying  the  money  has  placed  him- 
self in  loco  parentis,  [35]  in  which  case  there  is  a  prima 
facie  presumption  that  it  was  intended  as  a  provision  or 
advancement.*^ 

In  accordance  with  the  same  principle,  if  land  is  acquired 
as  the  substratum  of  a  partnership,  or  is  brought  into  and 
used  by  the  partnership  for  partnership  purposes,  there  will 
be  a  trust  by  operation  of  law  for  the  partnership,  as  ten- 
ants in  common,  although  a  trust  may  not  have  been  de- 
clared in  writing,  and  the  ownership  may  not  be  apparently 
in  all  the  members  of  the  firm,  or,  if  in  all,  may  apparently 
be  in  them  not  as  partners  but  as  joint  tenants.^ 

Another  class  of  cases,  in  which  the  circumstances  give 
rise  to  the  presumption  of  a  resulting  trust,  is  where  a  man, 
whose  duty  it  was  to  create  a  trust,  has  done  an  ambiguous 
act,  and  the  court  construes  such  act  as  having  been  done 
in  accordance  with  that  duty.  If,  therefore,  a  man  is  a 
trustee  of  certain  funds  for  investment  in  land,  or  has  bound 
himself  by  covenant  to  lay  out  money  in  land,  and  he  pur- 
chases an  estate  at  a  corresponding  price,  it  will  be  pre- 
sumed, independently  of  positive  evidence,  that  his  object 
in  the  investment  was  to  effectuate  the  trust;  and  a  trust 
may  be  implied  accordingly.  [36]  This,  however,  is  not  a 
hostile  or  compulsory  decree,  but  on  the  supposition  that 
such  a  result  was  really  contemplated;  and,  therefore,  if  the 
contrary  be  proved,  as  by  showing  that  the  purchase  was 
made  under  a  mistaken  opinion  of  the  trust,  the  presump- 
tion cannot  be  raised.  It  is  otherwise  if  the  covenant  be 
to  settle  such  land  as  the  covenantor  may  have  on  a  specified 
<lay,  or  to  purchase  a  specific  estate,  which  he  afterwards 

5.  Eaton's  Equity,  409.  6.  Dale  v.  Hamilton,  5  Hare,  383. 
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acquires;  for  in  these  cases  the  trust  attaches  by  virtue  of 
the  covenant,  independently  of  any  intention  in  the  party 
bound.^ 

The  second  requisite  to  the  creation  of  a  trust  is  that  the 
ownership  be  accepted  on  the  proposed  terms.  The  effect, 
however,  of  non-acceptance  is  not  to  invalidate  the  bene- 
ficial gift,  but  merely  to  free  the  non-accepting  party  from 
the  liability  to  act.  A  trust  shall  not  fail  for  want  of  a 
trustee;  and,  therefore,  whether  a  trustee  has  been  named, 
who  afterwards  refuses  the  trust;  whether,  as  is  often  the 
case  in  wills,  no  trustee  be  named,  or  it  is  doubtful  who  is 
the  proper  trustee;  or  whether,  from  any  other  cause,  there 
be  a  failure  of  a  regularly  appointed  trustee,  the  Court  of 
Ohancery  will  see  to  the  execution  of  the  trust.  It  will 
ascertain  in  whom  the  legal  ownership  is  vested,  and  will 
declare  him  a  trustee  for  the  purposes  of  the  gift,  or  will 
nominate,  if  required,  a  trustee  of  its  own,  to  whom  the 
estate  may  be  conveyed.® 

If,  however,  there  is  not  merely  a  failure  of  the  specific 
trustee,  but  the  estate  derived  from  the  donor  is  at  an  end, 
and  there  is  an  owner  holding  by  a  paramount  or  adverse 
title,  the  trust  ceases  to  bind.  It  is  binding  on  the  trustee 
liimself  if  he  accept  it,  and  on  any  parson  claiming  through 
or  under  him,  except  a  purchaser  for  value  without  notice 
of  the  trust.  And  if  he  do  not  accept  it,  it  is  in  like  manner 
binding  on  those  who  take  in  his  stead  under  the  donor. 
But  it  is  not  binding  on  an  adverse  claimant  making  title 
by  a  bona  fide  disseisin  of  the  trustee.' 

The  acceptance  of  a  trustee  may  be  direct,  by  execution 
of  the  trust  deed,  or  by  a  statement  that  he  accepts  the 
trust;  or  it  may  be  implied  from  any  act  which  shows  an 
intention  on  his  part  to  deal  with  the  property,  and  to  act 
in  the  execution  of  the  duties  imposed.^  [37]  And  in  like 
manner  his  renunciation  may  be  evidenced  by  his  conduct, 
without  an  express  declaration  to  that  effect.    But  the 

7.  Tooke  V.  Hastings,  2  Vera.  »7;  9.  See  Wodd  v.  Farmere,  7  Watts, 
Perry  v.  Philips,  4  Ves.  108.  383. 

8.  Sheppard  v.  McEvers,  4  John.  1.  Urch  v.  Walicer,  3  M.  &;  C.  702. 
Ch.  136. 
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more  prudent  course  is  to  execute  a  deed  of  disclaimer.*  If 
the  legal  ownership  has  become  vested  in  him,  so  that  he 
cannot  get  rid  of  it  by  mere  disclaimer,  e.  g.,  on  a  descent 
to  him  as  heir,  he  must  convey  to  a  new  trustee  under  the 
sanction  of  the  court,  but  is  not  bound  to  do  any  further 
act.  [38] 

A  trustee  after  acceptance  cannot  divest  himself  of  his 
trust  except  in  three  ways,  viz.:  1.  By  assent  of  all  his 
cestnis  que  trust;  2.  By  means  of  some  special  power  in 
the  instrument  creating  the  trust;  and  3.  By  an  applica- 
tion to  the  Court  of  Chancery.^ 

If  all  the  cestuis  que  trust  are  of  full  age  and  free  from 
disability,  there  is  no  difficulty  on  the  subject;  for  their 
sanction  will  necessarily  secure  the  trustee.  But  if  there 
are  infants  or  femes  coverte  interested,  or  if  there  is  a  trust 
for  children  not  in  esse,  or  if  for  any  other  reason  the  sanc- 
tion of  all  cannot  be  obtained,  then  the  mere  act  of  transfer 
would  be  a  breach  of  trust;  and  therefore  the  trustee  can- 
not, by  his  own  act,  relinquish  his  oflSce,  but  would  incur 
an  additional  liability  for  any  misconduct  on  the  part  of 
his  transferee.  In  order  to  meet  this  inconvenience,  it  is 
usual  in  all  settlements,  the  trusts  of  which  are  likely  to 
last  for  any  length  of  time,  to  introduce  a  clause,  authoriz- 
ing the  retirement  of  existing  trustees  and  the  nomination 
of  new  ones,  with  such  provisions  against  misuse  of  the 
authority  as  may  be  considered  expedient.  If  no  such  au- 
thority be  given,  or  if  the  trustee  is  unwilling  to  exercise  it, 
he  can  only  be  denuded  of  his  office  by  a  decree  in  equity.^ 
If  he  has  a  sufficient  ground  for  retiring,  the  costs  of  a  suit 
for  that  purpose  will  be  paid  out  of  the  estate;  as,  for  in- 
stance, if  he  becomes  involved  in  complicated  questions, 
which  could  not  have  been  anticipated  when  he  undertook 
the  trusts;  but  he  cannot  burden  the  estate  with  costs  occa- 
sioned by  a  capricious  abandonment  of  his  charge.*^  [39] 

So  soon  as  the  creation  and  acceptance  of  a  trust  are 

2.  See  Stacy  v.  Elph,  1  M.  &  K.         4.  Id. 
105;  Judson  v.  Gibbons,  6  Wend.  224.  5.  Id. 

3.  Cruger    v.   Halliday,    11    Paige, 

314. 
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perfected,  the  property  which  it  affects  is  subjected  to  a 
double  ownership:  an  equitable  ownership  in  the  cestui  que 
trust,  and  a  legal  ownership  in  the  trustee.  [40] 

The  equitable  ownership  or  interest  of  the  cestui  que 
trust  is  in  strictness  a  mere  chose  in  action,  or  right  to  sue 
a  subpoena  against  the  trustee.  But  it  is  considered  in 
equity  the  estate  itself,  and  is  generally  regulated  by  prin- 
ciples corresponding  with  those  which  apply  to  an  estate 
at  law. 

1.  The  terms  in  which  a  trust  is  declared  are  interpreted 
by  the  ordinary  rules  of  law.*  The  declaration  of  an  ex- 
ecuted trust,  i.  e.,  a,  trust  of  which  the  scheme  has  in  the 
outset  been  completely  declared,  will  bear  exactly  the  same 
construction  as  if  it  had  been  a  conveyance  of  the  legal 
estate.  If  the  scheme  has  been  imperfectly  declared  in  the 
outset,  and  the  creator  of  the  trust  has  merely  denoted  his 
nltimate  object,  imposing  on  the  trustee  or  on  the  court  the 
duty  of  effectuating  it  in  the  most  convenient  way,  the  trust 
is  called  executory,  and  is  construed  by  a  less  stringent 
rule.^  The  language  used  is  treated  by  the  court  as  indi- 
cating the  mere  heads  of  an  arrangement,  the  details  of 
which  must  be  ascertained  from  general  usage. 

2.  The  equitable  ownership  is  subjected  to  the  same  re- 
straints of  policy  as  if  the  legal  estate  were  transferred. 
[42] 

It  cannot,  for  example,  in  the  case  of  real  estate  be  en- 
joyed by  an  alien;  it  cannot  be  made  incapable  of  alienation 
by  the  owner,  or  be  denuded  of  any  other  right  incidental 
to  ownership;  nor  can  it  be  settled  in  a  series  of  limitations 
extending,  or  which  may  extend,  beyond  the  limits  of  per- 
petuity, viz.,  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards.®  [43] 

The  rule,  however,  which  subjects  equitable  estates  to 
the  same  restraints  of  policy  as  if  they  were  legal,  admits 
of  two  singular  exceptions,  both  having  reference  to  married 
women;  the  one  in  what  are  called  the  separate  use  and  pin- 

6.  Trotter  v.  Blocker,  6  Porter,  8.  1  Jarman  on  Wills,  c.  14,  sec.  2; 
269.                                                                   Leggett    v.    Dubois,    5    Paige,     114; 

7.  Eaton's  Equity,  379.  Rocliford  v.  Hackman,  9  Hare,  475. 
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money  trusts,  the  other  in  what  is  called  the  wife's  equity 
for  a  settlement. 

The  effect  of  the  separate  use  trust  is  to  enable  a  married 
woman,  in  direct  contravention  of  the  principles  of  law,  to 
acquire  property  independently  of  her  husband,  and  to  enter 
into  contracts  and  incur  liabilities  in  reference  to  such 
property,  and  dispose  of  it  as  a  feme  sole,  notwithstanding 
her  coverture  and  disability  at  law.  This  gift  of  a  separate 
estate,  whether  for  life  or  for  an  absolute  interest,  may  be 
fettered  and  qualified  by  prohibiting  anticipation  or  aliena- 
tion. [44]  The  separate  use  trust  is,  however,  so  far  bound 
by  the  policy  of  the  law  that  it  must  contemplate  the  wife's 
continuance  with  her  husband.  If  it  be  framed  with  a 
view  to  future  separation,  it  is  invalid  A  deed,  however, 
Which  contemplates  an  immediate  separation,  and  makes  a 
separate  provision  for  the  wife,  with  a  view  to  that  object, 
may  be  sustained  and  enforced,  notwithstanding  that  its 
primary  object  —  the  separation  itself  —  is  incapable  of 
enforcement  by  either  party. 

In  order  to  create  a  separate  trust,  it  is  not  sufiScient  that 
there  be  a  gift  for  the  wife's  benefit,  or  a  direction  to  pay 
the  money  into  her  own  hands;  [45]  but  there  must  be  a 
direction  that  it  shall  be  for  her  sole,  separate,  or  inde- 
pendent use,  or  in  other  equivalent  terms  showing  a  mani- 
fest intent  to  exclude  the  husband.  In  like  manner,  in  order 
to  create  a  fetter  on  anticipation,  there  must  be  positive 
words,  or  a  manifest  intention  to  restrain  that  power  of  dis- 
posal which  is  prima  facie  incidental  to  ownership. 

In  the  absence  of  any  fetter  on  anticipation,  the  wife  has 
the  same  power  over  her  separate  property  as  if  she  were 
unmarried.  Her  disability  to  bind  herself  or  her  general 
property  is  left  untouched;  but  she  may  pledge  or  bind  her 
separate  property,  and  the  court  may  proceed  in  rem 
against  it,  though  not  in  personam  against  herself.* 

The  pin-money  trust  is  so  far  similar  to  that  for  separate 
use,  that  in  both  cases  the  property  subject  to  the  trust  is 

9.  See  2  Kent's  Com.  •162.  See 
modern  statutes  on  the  subject  of 
married  women  in  the  several  states. 
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placed  at  the  wife's  sole  disposal,  independent  of  her  hus- 
band's control.  [46]  But  in  one  respect  the  two  trusts  are 
essentially  different:  the  one  places  the  property  at  her 
absolute  disposal  for  any  purpose  which  she  may  select; 
the  other  secures  to  her  an  income  during  the  coverture,  to 
be  specifically  expended  in  her  dress  and  personal  expenses, 
lest  the  husband  should  refuse  her  an  adequate  allowance. 
It  is  a  fund,  therefore,  which  she  is  not  entitled  to  ac- 
cumulate.^ 

Alimony  is  not  separate  estate,  but  a  mere  provision  for 
maintenance  from  day  to  day,  decreed  by  a  competent  court 
to  a  wife  legally  separated  from  her  husband,  and  is  sub- 
ject, in  respect  to  its  amount,  continuance,  and  mode  of 
payment,  to  the  discretion  of  the  Ecclesiastical  Court.*  [47] 

The  wife's  equity  for  a  settlement  attaches  on  her  equi- 
table chattels  real,  and  on  such  of  her  equitable  choses  in 
action  as  are  capable  of  being  immediately  reduced  into 
possession,  and  it  authorizes  a  restraint  of  the  husband's 
right,  until  he  shall  have  made  an  adequate  settlement. 

In  order  to  exclude  the  wife's  right  of  survivorship,  the 
husband  must  assign  her  chattel  real,  and  must  reduce  into 
possession  her  chose  in  action.  And  if  he  can  effectuate 
this  by  course  of  law,  there  is  no  equity  to  restrain  hiuL 
[48]  Where  the  wife's  interest  is  equitable,  instead  of  legal, 
the  trustee  or  holder  of  the  property  may  transfer  it  with- 
out suit  to  the  husband,  and  will  not  be  responsible  for  so 
doing.  But  if  he  refuses  to  do  so,  or  a  biU  be  filed  on  the 
wife's  behalf  to  prevent  him,  so  that  the  property  is  brought 
within  the  control  of  the  court,  and  the  assistance  of  the 
court  is  required  to  give  any  benefit  in  it  to  the  husband 
or  his  assignee,  the  husband  shall  not  have  it,  unless  he 
makes  or  has  already  made  an  adequate  provision  for  his 
wife  and  children.  This  is  termed  the  wife's  equity  for  a 
mttlement.  It  is  unaffected  by  any  act  or  assignment  of 
the  husband;  and  the  only  mode  by  which  it  can  be  barred, 
is  by  the  wife's  personal  waiver  in  court  on  examination 

1.  See  next  note,  supra,  equity    powers.      Consult    the    local 

%.  This  jurisdiction  in  this  country     statutes. 
is  usually  vested  in  oourts  exercising 
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apart  from  her  husband.  If  the  chose  in  action  be  one 
which  the  husband  cannot  reduce  into  present  possession, 
as  if  it  be  to  take  eflfect  after  the  coverture,  or  on  the  deter- 
mination of  an  existing  life  estate,  the  wife  is  entitled  to 
the  whole,  notwithstanding  her  marriage,  and  there  is  no 
interest  in  the  husband  on  which  the  equity  can  attach.' 

The  equity,  though  called  that  of  the  wife,  is  effectuated 
by  a  settlement  on  her  children  also,  and  the  wife  cannot 
separate  their  interest  from  her  own,  or  claim  a  setlement 
on  herself  to  their  exclusion.  Their  right,  however,  though 
inseparable  from  hers,  is  merely  incidental,  and  does  not 
constitute  an  independent  equity.  [49] 

3.  The  equitable  ownership  is  governed  by  the  same  laws 
of  devolution  and  transfer  as  the  legal  one. 

A  trust  of  realty  is  not,  however,  liable  to  escheat/  [50] 
If  the  line  of  descent  fails  by  the  death  of  the  cestui  que 
trust  without  heirs,  the  trustee  will  have  the  enjoyment 
as  the  legal  owner,  for  there  is  no  one  who  can  sue  a  sub- 
poena against  him.  Where  a  trust  of  land  is  declared  for 
an  alien,  the  crown  is  entitled,  as  in  the  case  of  a  legal 
estate;  for  the  incapacity  of  an  alien  is  not  an  incident  of 
tenure,  but  a  result  of  public  policy,  which  disables  an  alien 
from  purchasing  except  for  the  king's  use.  [51]  In  the 
case  of  chattels,  whether  real  or  personal,  the  doctrine  of 
escheat  has  no  place,  but  if  the  cestui  que  trust  die  intestate 
and  without  leaving  next  of  kin,  his  interest  vests  in  the 
crown  as  bona  vacantia,  and  if  he  be  convicted  of  treason 
or  felony,  it  has  always  been  deemed  forfeitable  to  the 
crown. 

The  subjection  of  equitable  estates  to  the  legal  rules  of 
devolution  and  transfer  admits  of  two  exceptions:  the  one 
real,  in  their  exemption  from  dower;  *^  the  other  apparent, 
in  the  attendance  of  satisfied  terms  on  the  inheritance. 

It  frequently  happens  that  long  t^rms  of  years  are  created  In  real  es- 
tates for  seenrlng  moneys  lent  on  mortgage,  for  raising  jofntnres  and 

8.  See,     generally,     Swell's     Lead.  443;    4   Kent's   Com.    •425.      Consult 

Cases   (Ist  Ed.),  Coverture.  the  local  statutes. 

4.  Quaere  in  the  United  States.  See  5.  Stevens  v.  Smith,  4  J.  J.  Marsh. 

Matthews  v.  Ward,   10  Gill  k  John.  64.     See.  however,  the  local  statutes. 
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l»ortfoBs  for  chfldren,  and  for  other  special  tmsts,  and  that  after  the  fal- 
fllmeat  of  the  tmst,  the  terms  continue  in  existence.  [52]  Hie  trust  of 
tie  tern,  under  these  circumstances,  is  not  for  anj  indiTidual  person^ 
hut  for  the  owner  of  the  inheritance,  whoeTer  he  maj  he.  And  the  trust 
of  such  attendant  term  will  follow  the  descent  of  the  inheritance,  and 
the  conyeyances,  aasurancee,  and  charges  of  the  owner.* 

The  means  by  which  an  equitable  ownership  is  trans- 
ferred or  changed,  where  its  subject-matter  is  personal 
estate,  are  analogous  to  those  which  apply  to  a  legal  owner- 
ship, rather  than  strictly  identical  with  them.  [53]  The 
distinction  originates  in  the  doctrine  that  personal  prop- 
erty passes  at  law  by  mere  delivery,  which  where  an  equi- 
table interest  is  transferred,  may  not  be  practicable;  and 
therefore  in  order  to  pursue  as  nearly  as  possible  the 
analogy  of  law,  it  is  required  that  the  assignment  of  an 
equitable  interest  should  be  perfected  by  notice  to  the  trus- 
tee, so  as  to  deprive  the  assignor  of  subsequent  control,  and 
to  effect  a  constructive  delivery  to  the  assignee.^  It  is 
otherwise  with  respect  to  real  estate;  for  real  estate  passes 
by  title,  and  not  by  delivery,  and  the  character  of  the  gran- 
tor's  interest,  whether  legal  or  equitable,  does  not  afifect 
the  terms  of  his  deed. 

The  principle  of  constructive  delivery  by  notice  to  the 
trustee  is  applied  also  to  a  debt  or  other  chose  in  action. 
If  it  be  in  substance  a  right  of  property,  it  is  treated  in 
equity  as  of  that  character,  and  may  be  transferred  by  an 
assignment  or  agreement  to  assign  perfected  by  notice  to 
the  party  liable;  [54]  if  the  right  is  not  substantially  a  title 
to  property,  but  a  mere  litigious  right,  as  for  instance,  the 
right  of  action  for  a  personal  wrong,  or  for  suing  in  equity 
to  redress  a  fraud,  it  cannot  be  made  the  subject  of  assign- 
ment. 

The  regular  mode  of  tranf  erring  a  debt  is  by  an  instru- 
ment purporting  to  assign  it,  accompanied  by  a  power  of 
attorney  to  sue  in  the  name  of  the  assignor,  and  followed 

6.  Not  applicable  to  the  United  Equity,  •SS,  note.  See,  generally,  as 
States.  to   the   equitable   doctrine   of   notice, 

7.  Tliere  is  a  conflict  in  the  United-  Eaton's  Equity,  122  et  seq. 
States  on  this  question.    See  Adams's 
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by  notice  to  the  party  from  whom  the  assignor  is  to  receive 
payment.  There  is  not,  however,  any  special  form  neces- 
sary, but  any  declaration,  either  by  writing  or  word  of 
mouth,  that  a  transfer  is  intended,  will  be  effectual,  pro- 
vided that  it  amount  to  an  appropriation  to  the  assignee; 
for  inasmuch  as  the  fund  is  not  assignable  at  law  nor  cap- 
able of  manual  possession,  an  appropriation  is  all  that  the 
case  admits.® 

Possible  and  contingent  interests  are  also  to  a  certain  ex- 
tent assignable  in  equity,  on  the  same  principle  as  choses 
in  action.*  There  is,  however,  a  distinction  between  choses 
in  action  and  possibilities  in  personalty  with  respect  to  the 
completion  of  an  equitable  transfer.  [55]  In  the  case  of 
choses  in  action,  the  transfer  may  be  completed  by  a  con- 
structive delivery;  but  in  the  case  of  possibilities,  the  in- 
terest, though  a  substantial  one,  is  for  the  time  being  non- 
existent, and  there  are  no  means  of  perfecting  the  posses- 
sion by  notice  or  otherwise,  but  the  contract  remains  in  fieri 
until  the  contingency  determines. 

The  legal  ownersUp  of  the  trustee  confers  on  him  at  law 
an  absolute  dominion,  bnt  is  considered  in  equity  as  sub- 
servient to  the  trust. 

A  trustee  is  bound  to  use  his  legal  dominion  for  those 
purposes,  and  those  only,  which  were  contemplated  by  the 
grantor. 

A  trustee  is  bonnd  to  account  for  and  protect  the  property 
whilst  his  trust  continues.  [57]  It  is  one  of  his  principal 
and  most  important  duties  that  he  should  keep  regular  and 
accurate  accounts,  clearly  distinguishing  the  trust  property 
from  his  own,  and  showing  all  his  receipts  and  payments 
in  respect  of  it,  and  that  he  should  be  always  ready  to  pro- 
duce those  accounts  to  his  cestui  que  trust 

He  should  also  protect  the  property  confided  to  him 
whilst  the  trust  continues,  and  should  for  that  purpose  re- 
tain the  control  of  it  in  his  own  hands.  A  trustee,  however, 
is  not  necessarily  precluded  from  acting  by  the  agency  of 

8.  Gardner  v.  Lachlan,  4  M.  &  C.  Ch.  382.  Consult  local  statutes  as  to 
129.  assignment  of  choses  in  action. 

9.  See  Varick  v.  Edwards,  1  Hoff. 
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others,  where  such  a  mode  of  acting  is  according  to  the 
ordinary  course  of  business. 

A  trustee  is  also  prohibited  from  supinely  leaving  the 
control  of  the  trust  estate  to  his  co-trustees;  [58]  for  when 
several  trustees  are  appointed,  the  property  is  committed 
to  the  charge  of  all,  and  the  cestui  que  trust  is  entitled  to 
the  vigilance  of  all.* 

It  is  not  meant  that  in  every  act  done  under  the  trust 
every  trustee  must  actively  interfere,  for  such  a  course 
would  be  practically  impossible;  and  it  is  therefore  the 
ordinary  doctrine  of  the  court,  that  trustees  are  responsible 
for  their  own  acts  only,  and  not  for  those  of  each  other.^ 

If  in  any  case  there  is  a  bona  fide  doubt  as  to  the  course 
which,  under  the  circumstances,  a  trustee  should  pursue,  he 
may  obtain  directions  by  a  suit  in  equity  at  the  cost  of  the 
estate.  [59] 

When  the  trust  is  at  an  end,  the  trustee  is  bound  to  re- 
store the  estate  to  the  parties  entitled,  and  for  that  purpose 
to  make  such  conveyance  as  they  may  require,  receiving 
from  them  a  release  of  his  trust. 

Lastly,  a  trustee  must  not  avail  himself  of  his  fiduciary 
character  for  any  object  of  personal  benefit.^  If,  therefore, 
a  trustee  or  executor  buy  in  charges  on  the  estate  for  less 
than  their  actual  amount,  the  purchase  will  inure  for  the 
benefit  of  the  trust.  Where  a  trustee  for  sale  or  purchase 
attempts  to  buy  from,  or  sell  to,  himself,  it  is  not  necessary 
to  show  that  he  has  in  fact  made  an  improper  advantage; 
but  the  cestui  que  trust,  if  he  has  not  confirmed  the  transac- 
tion with  full  knowledge  of  the  facts,  may  at  his  option  set 
it  aside.  [60]  The  rule,  however,  which  imposes  this  ab- 
solute incapacity,  applies  to  those  cases  only  where  a  trustee 
attempts  to  purchase  from,  or  sell  to,  himself.  There  is  no 
positive  rule  that  he  cannot  deal  with  his  cestui  que  trust. 
But  in  order  to  do  so,  he  must  fully  divest  himself  of  all 
advantage  which  his  character  as  trustee  might  confer,  and 

1.  See,   generally,   as   to   duties   of  his  co-tniatee  in  which  he  has  partici- 

trustees,  Eaton's  Equity,  420  et  seq,  pated  or   permitted  or  aided  by  his 

8.  Eaton's  Equity,  431.    A  trustee  negligence.    Id. 
is  liable  for  the  acts  or  defaults  of         8.  Id.,  429. 
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must  prove,  if  the  transaction  be  afterwards  impugned,  thai 
it  was  in  all  respects  fair  and  honest.  [61]* 

The  restraint  on  any  personal  benefit  to  the  trustee  is  not 
confined  to  his  dealings  with  the  estate,  but  extends  even 
to  remuneration  for  his  services,  and  prevents  him  from  re- 
ceiving anything  beyond  reimbursement  of  his  expenses,  un- 
less there  be  an  express  contrary  stipulation.*  So  far  as 
such  reimbursement  extends,  he  is  entitled  to  claim  it  in  the 
fullest  extent.* 

If  a  trustee  fail  in  performance  of  his  trusts,  whether  by 
exceeding  or  falling  short  of  its  proper  limits,  the  cestui 
que  trust  is  entitled  to  a  remedy  in  equity.  If  there  be  an 
existing  and  acting  trustee  who  either  refuses  to  perform 
a  particular  duty,  or  threatens  to  do  an  unauthorized  act, 
he  may  be  compelled  to  act  in  the  one  case,  or  restrained 
in  the  other;  or,  if  necessary,  he  may  be  removed  altogether 
from  the  trust,  and  another  appointed  in  his  room. '' 

If  a  breach  of  trust  has  been  committed,  the  trustee  wil^ 
be  liable  to  make  good  any  consequent  loss,  whether  im 
mediately  resulting  from  it  or  traceable  as  its  effect.  [62] 
And  if  several  trustees  have  concurred  in  its  commission, 
each  of  them  will,  in  favor  of  the  cestui  que  trusty  be  sever- 
ally liable  for  the  whole  loss.  But  if  no  actual  fraud  has 
been  committed,  a  contribution  may  be  enforced  as  between 
themselves.  And  if  any  third  party  has  knowingly  reaped 
the  benefit  of  the  breach  of  trust  the  loss  may  be  eventuallj* 
cast  on  him.  If  the  cestuis  que  trustent  themselves,  being 
sui  juris,  have  consented  to  the  act,  they  cannot  afterwards 
be  heard  to  complain  of  it. 

Unless  there  be  acquiscence  in  the  cestuis  que  trustent, 
the  mere  lapse  of  time  will  not  bar  the  liability  of  an  ex- 
press trustee,  for  his  possession  is  according  to  his  title. 
It  is  otherwise  with  regard  to  persons  who,  not  being  them- 
selves express  trustees,  have  acquired  property  with  notice 

4    Ex  parte  Lacy,  6  Vca.  625 ;  Child  ally  allowed  a  compensation  for  their 

V.   Brace,  4  Paige  Ch.   309;    Eaton's  services.    Eaton's  Equity,  433. 

Equity,  429.  6.  Eaton's  Equity,  433. 

6.  In  this  countrj',  trustees  are  usu-  7.  See  Adams's  Equity,   •ST,   note. 
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of  a  tmst,  or  have  otherwise  become  trustees  by  construc- 
tion of  equity. 

The  extent  of  the  remedy  which  equity  affords  depends 
on  the  character  of  the  wrong  done.  [63]  There  does  not 
appear  to  be  any  case  where  the  court  has  awarded  dam- 
ages for  mere  injury  to  the  estate;  but  the  trustee  must 
account  ^  for  what  he  has  or  ought  to  have  received  with 
interest  on  moneys  improperly  retained.  The  giving  of 
interest,  however,  is  merely  an  imperfect  method  of  esti- 
mating the  indemnity  which  the  cestui  que  trust  may  claim, 
and  does  not  preclude  the  adoption  of  a  more  accurate  rule, 
if  one  exists. 

If  an  improper  investment  has  been  made,  it  is  consid- 
ered, as  against  the  trustee  himself,  equivalent  to  no  in- 
vestment. But  in  favor  of  the  cestui  que  trusty  it  gives  an 
option  to  claim  either  the  investment  made,  or  the  replace- 
ment of  the  original  fund  with  interest,  according  as  the 
one  or  the  other  may  be  most  for  his  benefit.  [64] 

Where  the  improper  application  of  trust  funds  has  pro- 
duced an  ascertainable  profit,  — as,  for  example,  where  the 
trust  money  has  been  applied  either  solely  or  as  mixed  up 
with  other  property  belonging  to  the  trustee,  in  carrying 
on  a  trade  or  other  speculation, — ^the  cestui  que  trust  is  en- 
titled to  claim  the  profits.  And  with  this  view  he  may  in- 
sist on  an  account  of  the  profits  made,  so  that  after  they 
have  been  ascertained  he  may  have  an  option  to  accept 
either  the  amount  realized,  or  interest.® 

Besides  the  ordinary  trusts  just  considered,  there  is  an- 
other class  of  trusts,  those  for  charitable  and  public  pur- 
poses, where  the  legal  ownership  is  conferred  on  a  fiduciary 
holder,  but  the  tinist  is  declared  for  general  objects,  and  not 
for  the  benefit  of  a  specific  owner.  [65] 

The  meaning  of  the  word  charity,  as  applied  to  a  trust, 
is  different  from  any  signification  which  it  ordinarily  bears. 
The  word  in  its  widest  sense  denotes  all  the  good  affections 
which  men  ought  to  bear  towards  each  other;  in  its  most 

8.  See,    as    to    trustees'    accounts,      trust     and     the     remedies     therefor, 
Eaton's  Equity,  435.  Eaton's  Equity,  439  et  eeq, 

9.  See,  generally,  as  to  breaches  of 
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restricted  and  most  usnal  sense,  relief  of  the  poor.  In 
neither  of  these  senses  is  it  employed  by  the  Court  of  Chan- 
cery, but  a  signification  has  been  affixed  to  it,  derived  for 
the  most  part  from  the  enumeration  given  in  tiie  statute  of 
charitable  uses,  43  Eliz.  c.  4.^  And  the  purposes  enumerated 
in  that  act,  together  with  others  anologous  to  them,  are  ac- 
cordingly considered  as  the  only  charities  which  the  court 
will  recognize. 

The  purposes  enumerated  in  the  statute  as  charitable 
are  **the  relief  of  aged,  impotent,  and  poor  people;  the  main- 
tenance of  maimed  and  sick  soldiers  and  mariners;  the  sup- 
port of  schools  of  learning,  free  schools,  and  scholars  of 
universities;  repairs  of  bridges,  etc.;  education  and  prefer- 
ment of  orphans;  the  relief  and  maintenance  of  houses  oC 
correction;  marriages  of  poor  maids;  help  of  young  trades- 
men, handicraftsmen,  and  persons  decayed;  redemption  or 
relief  of  prisoners  or  captives;  and  the  aid  of  poor  inhabi- 
tants concerning  payment  of  fifteenths,  setting  out  of  sold- 
iers, and  other  taxes.**  These  are  the  only  uses  which  the* 
statute  in  term  reaches,  but  it  is  not  necessarily  confined  to 
them;  and  gifts  not  witiiin  its  letter  have  been  deemed  chari- 
table within  its  equity.  Such,  for  instance,  are  gifts  for  re- 
ligious or  educational  purposes,  for  the  erection  of  a  hospital 
or  a  sessions  house,  or  for  any  other  beneficial  or  useful  pub- 
lic purpose,  not  contrary  to  the  policy  of  the  law.*  But  a 
gift  merely  for  useful  or  benevolent  purposes,  without  sped- 
f jring  what  the  purposes  are,  does  not  constitute  a  gift  to 
charity;  because  there  may  be  many  useful  or  benevolent 
purposes  which  the  court  cannot  construe  to  be  charitable; 
a  gift  also  to  mere  private  charity  is  not  within  the  analogy 
of  the  statute;  and  although  there  are  cases  where  the  court 
has  apparently  interfered  in  favor  of  private  charity,  yet 
such  cases  have  in  fact  been  those  not  of  gifts  to  charitable 
purposes,  but  of  gifts  to  individuals  with  a  benevolent  pur- 

1.  This  statute  has  been  adopted  in  of  the  statute.     Eaton's  Equity,  386. 

some  of  the  United  States,  and  re-  S.   See    definition    in    Jackson    ▼. 

jected  in  others.    The  jurisdiction  is,  Phillips,  14  Allen,  556,  per  Gray.  J.; 

however,  held  to  exist  independently  Eaton's  Equity,  386. 
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pose.  Such,  for  example^  would  be  a  gift  to  '*poor  rela- 
tions.'* 

In  order  to  create  a  public  or  chaitable  trust,  it  is  not 
necessary  that  the  property  on  which  the  trust  attaches 
should  be  derived  from  private  bounty.  [67] 

Trusts  for  chaitable  purposes,  equally  with  those  for  in- 
dividual benefit,  must  be  of  a  character  not  prohibited  by 
the  policy  of  the  law.'  A  trust,  therefore,  to  promote  reli- 
gion must  not  be  directed  to  what  the  law  calls  a  supersti- 
tious use,^  as,  for  example,  the  maintenance  of  a  priest  to 
pray  for  the  soul  of  the  donor.  If  such  a  trust  be  created 
in  terms  which  show  that  the  illegal  object  alone  was  con- 
templated, the  gift  will  be  simply  void.  If  it  appears  that 
charity  was  the  object  contemplated,  the  illegality  of  the 
particular  method  will  not  exclude  some  other  application; 
but  the  fund  will  be  at  the  disposal  of  the  crown,  to  be  ap- 
plied under  the  sign  manual  for  some  lawful  object.  [68] 

The  incidents  of  a  trust  for  charitable  purposes  are  for 
the  most  part  the  same  as  those  of  an  ordinary  trust.  The 
principal  points  of  distinction  are,  first,  that  a  charitable 
trust  is  not  affected  by  lapse  of  time  in  the  same  manner  as 
a  trust  for  private  persons;  and  secondly,  that  where  an  ap- 
parent charitahle  intention  has  failed,  whether  by  an  in- 
complete disposition  at  the  outeet,  or  by  subsequent  inade- 
quacy of  the  original  object,  effect  may  be  given  to  it  by  a 
cy  pres  or  approximate  application,  nothwithstanding  that, 
if  it  were  an  ordinary  case,  the  trust  would  be  void  for  un- 
certainty, or  would  result  to  the  donor  or  his  representa- 
tive.° 

I.  If  the  trustees  of  a  charity  have  bona  fide  mistaken 
the  right  mode  of  application,  and  have  actually  disbursed 
the  funds  in  accordance  with  that  mistake,  and  without 

8.  Eaton's  Equity,  375.  Kent's  Com.  •282;   Vidal  v.  Gerard, 

4.  It  has  been  held  that  there  are  2  How.  187. 

no  superstitious  uses  in  the  United  6.  The  doctrine  of  cy  pres    (which 

States.   Methodist  Church  v.  Reming:  means  "  near,"  "  next  to,"  "  as  near 

ton,  1  Watts,  218;  Goss  v.  Wilhite,  2  as   may  be"),   has   been   adopted   in 

Dana,  170.  some   of   the   United   States   and   re- 

The  Statutes  of  Mortmain  are  not  jected  in  others.    See  Eaton's  Equity, 

generally  in  force  in  this  country.     2  393  ei  acq. 
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notice  of  the  objection,  the  disbursements  shall  not  be  dis- 
allowed; and  although  the  mere  length  of  an  erroneous  us- 
age cannot  alter  the  orignal  trust,  yet  where  trusts  have 
been  imposed  on  colleges  or  other  existing  corporations 
who  are  under  no  obligation  to  accept  them,  traditional 
usage  may  be  allowed  an  effect  which  in  ordinary  cases 
it  might  not  possess.  [69] 

n.  Under  this  head  two  doctrines  appear  to  be  estab- 
lished, viz:  I.  If  in  a  gift  to  charity  an  intention  be  mani- 
fested of  appropriating  the  entire  fund,  it  will  be  effect- 
uated, to  the  exclusion  of  a  resulting  trust,  notwithstand- 
ing that  the  gift  actually  made  is  of  a  portion  only.  [70] 

2.  If  in  a  gift  to  chatty  the  intended  object  to  be  not 
specified  at  all,  or  not  with  sufficient  certainty,  or  if  it  cease 
to  exist,  or  to  afford  the  means  of  applying  the  entire  fund, 
the  presumed  general  object  will  be  effectuated  by  an  ap- 
plication cy  pres;  i.  e.,  an  application  to  some  other  purpose, 
having  regard  as  nearly  as  possible  to  the  original  plan. 
[71]  It  is,  however,  a  mere  presumption  of  law;  and, 
therefore,  if  it  appears  from  the  wording  of  the  instru- 
ment that  the  individual  charity  was  the  only  one  in  the 
donor's  mind,  and  that,  if  that  should  fail,  he  intended  tlio 
property  to  revert  to  himself,  there  is  no  equity  to  alter 
his  disposition. 

The  manner  in  which  the  sy  pres  application  is  effected, 
is  by  referring  it  to  the  master  to  settle  a  scheme,  having  a 
rp;;ard  to  the  instrument  of  gift.® 

The  jurisdiction  to  superintend  a  charitable  trust  is  set 
in  motion  by  the  information  of  the  Attorney-General  su- 
ing on  behalf  of  the  crown,  or  if  the  nature  of  the  trust  is 
such  that  its  non-performance  has  inflicted  personal  injury 
on  an  individual,  then  by  a  compound  form  of  suit  uniting 
both  the  public  and  the  private  wrong,  and  called  an  in- 
formation and  bill.  [74]  So  far  as  its  exercise  is  required  for 
controUing  the  management  of  the  property,  it  extends  to 
all  charities,  whether  corporate  or  not,  and  is  regulated  by 
the  same  principles  as  in  the  case  of  ordinary  trusts. 

So  far  as  the  jurisdiction  is  sought  to  be  exercised  for 


6.  See  examples   in  text,  page  "71   et  seq. 
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directing  the  internal  administration  of  the  charity,  and 
determining  the  manner  in  which  the  funds  shall  be  ap- 
plied, it  is  confined  to  charities  at  large,  i.  e.,  such  chari- 
ties as  have  no  charter  of  incorporation,  but  are  under  the 
management  of  private  persons,  or  of  some  independent  cor- 
poration, in  whom,  as  trustees,  their  property  is  vested. 

In  the  case  of  eleemosjmary  corporations,  the  jurisdic- 
tion of  equity  is  confined  to  the  management  of  the  estate, 
and  does  not  extend  to  the  election  or  amotion  of  corpora- 
tors, or  to  the  internal  adminstration  of  the  charity.  The 
proper  jurisdiction  for  these  purposes  is  that  of  the  visitor. 
If  the  visitor  refuses  to  hear  and  decide  a  dispute,  he  may 
be  compelled  to  do  so  by  mandamus;  but  his  decision  can- 
not be  controlled.  K,  however,  the  visitors  are  also  in 
receipt  of  the  revenue,  so  that  they  are  in  fact  trustees, 
subject  to  no  independent  control,  the  jurisdiction  of  equity 
will  attach;  and  the  same  result  will  follow  when  the  object 
sought  is  beyond  the  visitor's  functions,  such,  for  instance, 
as  a  new  apportionment  of  the  charity  revenues^  [75] 

7.  Bm  parte  Wangham,  %  Ves.  Jr.  009. 
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CHAPTER  11.  [77] 

OP    8PECIPIC     PBRPOBMANCB. ELECTION. MEBITOBIOU8    OB    IM- 

PEEPECT   CONSrDEEATION. DISCHABOE    BY    MATTEB   IN   PAIS   OP 

CONTBAOT8   UNDEB  SEAL. BELIEF   AGAINST   PENALTIES. 

The  equity  to  compel  specific  performance  of  a  con- 
tract arises  where  a  contract,  binding  at  law,  has  been  in- 
fringed, and  the  remedy  at  law  by  damages  is  inadequate.^ 

Assuming  the  legal  validity  of  the  contract,  the  first  re- 
quisite is,  that  there  be  a  valuable  consideration,  either  in 
the  way  of  benefit  bestowed,  or  of  disadvantage  sustained, 
by  the  party  in  whose  favor  a  contract  is  to  be  enforced. 
[78]  In  equity,  where  a  special  remedy  is  sought  in  addi- 
tion to  the  ordinary  one  of  pecuniary  recompense,  a  valu- 
able consideration  is  always  requisite,  and  no  additional 
force  is  given  to  the  agreement  because  it  is  evidenced  by 
an  instrument  under  seal. 

A  distinction,  however,  must  be  noted  between  value  and 
adequacy.  It  is  essential  that  the  consideration  be  valu- 
able [or  at  least  meritorious,  as  the  pajrment  of  debts, 
making  provision  for  a  wife  and  child,  ete.],  but  is  is  not  es- 
sential that  it  be  also  adequate.  [79] 

Mere  inadequacy,  if  not  so  gross  as  to  prove  fraud  or  im- 
position, will  not  warrant  the  refusal  of  relief.^ 

The  necessity  for  valuable  consideration  is  confined  in 
equity,  as  well  as  at  law,  to  promises  which  rest  in  fieri^ 
If  the  promise  has  been  already  executed,  whether  at  law 
by  transfer  of  a  legal  ownership,  or  in  equity  by  the  crea- 
tion of  a  final  trust,  the  consideration  on  which  it  was  made 
is  immaterial.  If  a  donor  has  perfected  his  gift  in  the  way 
which  he  intended,  so  that  there  is  nothing  left  for  him  to 
do,  and  nothing  which  he  has  authority  to  countermand, 
the  donee's  right  is  enforceable  as  a  trust,  and,  the  con- 
sideration is  immaterial.    If,  on  the  contrary,  the  trans- 

1.  Eaton's  Equity,  525.  8.  That  is,  executory  promises. 

%.  Eaton's   Equity.    539   and   cases 
cited;  Adams'  Equity,  *7S,  note. 
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action  is  incomplete,  and  its  final  completion  is  asked  in 
equity,  the  conrt  will  not  interpose  to  perfect  the  anther's 
liability,  without  first  inquiring  into  the  origin  of  the 
claim  and  the  nature  of  the  consideration  given.  [80] 

The  second  requisite  is,  that  the  mutual  enforcement  of 
the  contract  in  specie  be  practicable;  i.  e.,  that  the  con- 
tract be  one  which  the  defendant  can  fulfil,  and  the  fulfil- 
ment of  which  on  his  part,  and  also  on  the  part  of  the  plain- 
tiff, can  be  judicially  secured.* 

If  the  defendant  cannot  fulfil  the  contract  which  he  has 
made,  it  may  be  a  ground  for  exempting  the  plaintiff  from 
costs  on  the  dismissal  of  his  bill,  but  it  cannot  authorize  the 
court  to  decree  an  impossibility. 

The  third  requisite  is,  that  an  enforcement  in  specie  be 
necessary;  i.  e,,  it  must  be  really  important  to  the  plaintiff, 
and  not  oppressive  on  the  defendant.* 

It  most  be  really  important  to  the  plaintiff;  for  the  equi- 
table remedy  is  not  concurrent  with  the  legal  one,  but  sup- 
plemental to  it,  and  will  not,  therefore,  be  substituted  for 
such  legal  remedy,  unless  a  particular  necessity  be  shown. 
[83]  In  accordance  with  this  principle,  specific  perfor- 
mance may  be  enforced  of  contracts  for  the  sale  of  land,  of 
shares  in  a  public  company,  or  of  a  life  annuity,  for  re- 
fraining from  specific  injurious  acts,  and  generally  for  any 
purpose  where  the  specific  thing  or  act  contracted  for,  and 
not  mere  pecuniary  compensation,  is  the  redress  practically 
required. 

It  must  not  be  oppressive  on  the  defendant.^  However 
important  specific  performance  may  be  to  the  plaintiff,  yet 
he  has  at  all  events  another  remedy  by  damages  at  law; 
and  it  is  therefore  open  to  the  defendant  to  contend  that  a 
wrong  would  be  inflicted  on  him  by  going  beyond  the  ordi- 
nary remedy,  greater  than  would  be  inflicted  on  the  plain- 
tiff by  refusing  to  interpose.  [84]  Specific  performance  will 
accordingly  be  refused  if  there  has  been  misrepresentation 

4.  Toby  V.  Bristol  County,  3  Story,  6.  Duncuft    v.    Albrecht,    12    Sim. 

800;  Stafford  v.  Bartholomew,  2  Car-      189. 

ter,  153.  6.  Wedgwood  v.  Adama,  6  Bea.  600  j 

King  V.  Hamilton,  4  Pet.  311. 
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by  the  plaintiff  on  a  material  point,  although  it  may  not  be 
snfl5cient  to  invalidate  the  contract;"^  if  he  has  induced  the 
defendant  to  execute  a  written  agreement,  on  the  faith  of 
his  verbal  promise  that  it  shall  be  subsequently  altered, 
etc.® 

Specific  performance  may  be  refused  where  the  defendant 
has  by  mistake,  not  originating  in  mere  carelessless,  entered 
into  a  contract  framed  differently  from  his  own  intention, 
notwithstanding  that  there  is  no  unfairness  on  the  plain- 
tiff *s  part,  and  no  defect  or  doubt  in  his  title;®  and  even  the 
mere  fact  that  the  contract  is  a  hard  one,  and  would  press 
heavily  on  the  defendant,  has  in  some  cases  been  considered 
a  ground  for  refusing  to  interfere.^  [85] 

In  applying  the  equity  of  specific  performance  to  real 
estate,  there  are  some  modifications  of  legal  rules  which 
at  first  sight  appear  inconsistent  with  them,  and  repugnant 
to  the  maxim,  that  *'  equity  follows  the  law.'* 

The  first  of  these  modifications  or  subordinate  equities  is 
that  of  enforcing  parol  contracts  relating  to  lancC  on  the 
ground  that  they  have  been  already  performed  in  part.  It 
is  enacted  by  the  statute  of  frauds  that  no  action  shall  be 
brought  on  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  or  some  memorandum  or  note  thereof  shall 
be  in  writing  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorized.  [86]  If  the  requirements  of  this  statute  are 
not  complied  with,  a  contract  falling  within  its  scope,  so 
long  as  it  remains  in  fieri,  cannot  be  enforced  either  at  law 
or  in  equity.  It  sometimes,  however,  happens  that  a  con- 
tract which  is  still  in  fieri  at  law,  has  been  already  per- 
formed by  construction  of  equity.  The  doctrine  on  this 
point  is  called  the  doctrine  of  part  performance,  and  its 
principle  appears  to  be  that,  if  one  of  the  contracting  parties 

induce  the  other  so  to  act  that  if  the  contract  be  abandoned 

*  - 

7.  Cadman  v.  Homer,  18  Vcs.  10.  1.  King  v.  Hamilton,  4  Pet.  311; 

8.  Clarke  v.  Grant,  14  Ves.  519.  Wedgwood  v.  Adams,  6  Bea.  600. 

9.  Clowes  V.  Higginson,  1  Ves.  &  B. 
524. 
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he  cannot  be  restored  to  his  former  position,  the  contract 
must  be  considered  as  perfected  in  equity,  and  a  refusal 
to  complete  it  at  law  is  in  the  nature  of  a  fraud.  Such,  for 
instance,  is  the  case,  where  upon  a  parol  agreement  for  the 
purchase  of  an  estate,  a  party,  not  otherwise  entitled  to 
the  possession,  is  admitted  thereto.  The  equity  is  still 
stronger  if,  after  being  let  into  possession,  he  has  been 
allowed  to  build  and  otherwise  to  expend  money  on  the 
estate.*  If  the  possession  may  be  referred  to  an  independ- 
ent title,  €.  g.,  where  it  is  held  under  a  previously  existing 
tenancy,  the  same  principle  does  not  apply,  unless  the 
parties  so  conduct  themselves  as  to  show  that  they  are 
acting  tmder  the  contract,  nor  does  it  apply  to  any  acts 
which  do  not  alter  the  position  of  the  parties.  Such,  for  in- 
stance, are  the  taking  of  surveys,  the  preparation  of  con- 
veyances, the  payment  of  earnest,  and  even  the  payment 
of  purchase-money  itself;  for  although  all  these  acts  are  in 
some  sense  a  performance  of  the  contract,  yet  their  conse- 
quences may  be  set  right  by  damages  at  law,  and  they  do 
not  place  the  parties  in  a  position  from  which  they  can  only 
be  extricated  by  its  completion.  [87] 

The  same  principle  which  establishes  a  parol  contract 
where  the  title  under  it  is  sustained  by  part  performance, 
is  also  applicable  where  the  purchaser  of  real  estate  has 
waived  by  his  conduct  any  objection  of  title.  The  general 
rule  is,  that  a  contract  for  the  purchase  of  realty  implies 
as  one  of  its  terms  that  a  title  shall  be  shown.  In  equity, 
however,  the  purchaser  may  accept  a  defective  title,  and  by 
treating  the  contract  as  already  performed,  may  preclude 
himself  from  insisting  on  any  further  title.  The  waiver, 
however,  must  be  intentional,  and  his  conduct  is  merely 
evidence  from  which  the  intention  may  be  presumed. 

The  second  subordinate  equity  is  that  of  allowing  time  to 
make  out  a  title  beyond  the  day  which  the  contract  specifies. 
[88]  If  a  substantial  ownership  exists,  though  the  title 
be  not  fully  cleared  on  the  appointed  day,  specific  perform- 
ance may  be  decreed,  and  the  court  may  rectify  the  inci- 

2.  In  nearly  all  the  states  part  per-      Statute  of  Frauds.     Eaton's  Equity, 
iormance  takes  the  case  out  of  the     551-553;  Adams'  Equity,  *86,  note. 
19 
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dental  delay  by  giving  the  intermediate  rents  to  the  pur- 
chaser, and  interest  on  the  pnrchase-money  to  the  vendor. 
The  doctrine  on  this  point  is  expressed  by  the  maxim,  that 
''  time  is  not  of  the  essence  of  a  contract  in  equity."  The 
mere  fact  that  a  day  has  been  specified  for  completion  will 
not  per  ae  render  it  essential.  But  the  parties  may  con- 
tract on  what  terms  they  will,  and  may  declare,  if  they 
think  fit,  that  it  shall  be  so  considered.^  The  same  con- 
clusion may  be  drawn  by  implication  from  the  nature  of 
the  property  to  which  the  contract  refers.*  If  time  is  not 
originally  declared  essential,  it  cannot  be  made  so  by  either 
party  alone.  But  if  delay  takes  place,  the  aggrieved  party 
may  give  notice  that  he  abandons  the  contract,  and  if  the 
other  makes  no  prompt  assertion  of  his  right,  he  will  be 
considered  as  acquiescing  in  such  notice,  and  as  abandon- 
ing his  equity  for  specific  performance. 

In  the  absence  of  any  special  matter,  a  wide  liberty  as  to 
time  is  given  to  the  vendor.  [89]  He  is  permitted  to  make 
out  his  title  after  the  commencement  of  a  suit,  or  at  any 
time  before  the  making  of  a  final  decree,*^  —  subject,  how- 
ever, to  a  liability  for  costs,  where  the  title  has  not  been 
shown  before  litigation  began. 

The  third  subordinate  equity  is  that  of  allowing  a  con- 
veyance with  compensation  for  defects  where  a  contract 
has  been  made  for  sale  of  an  estate  which  cannot  be  literally 
performed  in  toto,  whether  by  reason  of  an  unexpected 
failure  in  the  title  to  part,  of  inaccuracy  in  the  terms  of 
description,  or  of  diminution  in  value  by  liability  to  a 
charge.  In  equity  on  a  bill  for  specific  performance,  if  a 
substantial  transfer  can  be  made,  it  has  been  considered 
against  conscience  to  take  advantage  of  small  circumstances 
of  variation.  [90]  In  such  a  case,  therefore,  where  the 
mistake  made  has  been  bona  fide,  and  not  material  to  the 
purchaser's  enjoyment,  the  vendor  may  insist  on  i)erform- 
anco  with  compensation.  But  it  must  be  clear  that  the 
defect  is  not  substantial,  for  a  purchaser  cannot  be  required 

3.  Eaton's  Equity,  549,  550.  5.  Eaton's  Equity,  545-548. 

4.  Id. 
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against  his  will  to  pay  for  anything  bnt  what  he  has 
bought.* 

In  favor  of  the  purchaser,  the  equity  is  of  wider  appli- 
cation, and  the  rule  is  that,  although  he  cannot  have  a 
partial  interest  forced  upon  him,  yet  if  he  entered  into  the 
contract  in  ignorance  of  the  vendor's  incapacity  to  give 
him  the  whole,  and  chooses  afterwards  to  take  as  much  as 
he  can  get,  he  has  generally,  though  not  universally,  a  right 
to  insist  on  that,  with  compensation  for  the  defect.  [91] 

In  both  cases  alike,  whether  the  claim  be  made  by  the 
vendor  or  the  purchaser,  the  defect  must  be  one  admitting 
of  compensation,  and  not  a  mere  matter  of  arbitrary  dam- 
ages. And  the  compensation  given  must  be  really  com- 
pensation for  a  present  loss,  and  not  indemnity  against  a 
future  risk. 

A  corresponding  relief  to  that  by  specific  performance  is 
given,  even  in  the  absence  of  a  contract,  in  the  case  of  title 
deeds  or  specific  chattels  of  peculiar  value  detained  from 
the  legitimate  owner,  by  directing  them  to  be  delivered  up 
or  secured.^ 

The  equity  of  election  applies  not  to  cases  of  contract 
or  of  conditional  gifts,  but  to  those  on  which  the  donor 
of  an  interest  by  will  has  tacitly  annexed  a  disposition  to 
his  bounty,  which  can  only  be  effected  by  the  donee's 
assent,  e.  g.,  where  a  testator  leaves  a  portion  of  his  prop- 
erty to  A,  and  by  the  same  will  disposes  of  property  belong- 
ing to  A.  [92]  In  this  case  there  is  no  contract  by  A  to  re- 
linquish his  own  property,  nor  is  there  any  condition  an- 
nexed to  the  testator's  gift,  as  a  term  of  its  acceptance, 
which  requires  him  to  do  so.  But  the  double  disposition 
made  by  the  testator  implies  that  he  did  not  intend  that  A 
should  have  both  the  interests;  and  he  must  therefore  elect 
between  the  two,  and  either  relinquish  his  own  property  or 
compensate  the  disappointed  donee  out  of  the  property 
bequeathed.*  [93] 

6.  Rugge  y.  Ellis,  1  Dessau.  160;  8.  See  2  Spence's  £q.  Jur.  of  the 
Hepburn  v.  Auld,  5  Cranch,  262;  King  Court  of  Chancery,  p.  585  et  seq.; 
▼.  Bardeau,  6  John.  Ch.  38.  Story's  Equity  Juris.,  S  1076  et  8eq,^ 

7.  Eaton's  Equity,  527.  Eaton's  Equi^,  180  et  seq. 
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Two  things  are  essential  to  originate  this  equity,  viz.:  — 

1.  The  testator  must  give  property  of  his  own;  for  other- 
wise, if  the  recipient  refuse  to  give  effect  to  the  will,  there 
is  nothing  on  which  the  right  to  compensation  can  attach.* 

2.  The  testator  must  profess  to  dispose  of  property  be- 
longing to  his  donee.  ^  There  will  therefore  be  no  equity 
for  election,  if  the  gift  of  such  property  be  not  judicially 
cognizable;  as,  for  example,  where,  previously  to  the  late 
Wills  Act,  a  will  was  made  by  an  infant,  or  without  proper 
attestation,  professing  to  devise  real  estate,  the  heir  at  law 
might  take  a  personal  legacy  under  such  will,  and  yet  dis- 
pute the  validity  of  the  devise. 

If,  on  the  other  hand,  the  devise  is  in  itself  a  valid  devise, 
but  is  ineffectual  to  pass  the  particular  property,  the  doc- 
trine of  election  is  not  excluded.  [94]  Such,  for  example, 
was  the  case  where  a  will  of  earlier  date  than  1  Vict.  c.  26, 
professed  to  extent  to  after-acquired  lands.  The  lands  did 
not  pass  by  the  will;  but  if  the  heir  claimed  an  interest 
under  it,  he  was  put  to  his  election. 

In  accordance  with  the  same  principle,  there  is  no  equity 
for  election  if  the  testator  has  himself  a  partial  interest 
which  might  satisfy  the  terms  of  his  gift. 

In  like  manner,  no  case  of  election  will  arise  if  the  testator 
shows  by  the  terms  of  his  gift  that  he  is  doubtful  whether 
the  property  in  fact  belongs  to  him,  and  that  he  only  intends 
to  dispose  of  it  if  it  is  his  own.  [95] 

The  election  may  be  either  express  or  emplied;  and  if 
not  made  voluntarily,  may  be  compelled  by  decree.  But 
the  electing  party  is  entitled  to  know  the  value  of  both  in- 
terests; and  the  mere  fact  that  the  benefit  has  been  con- 
ferred, or  even  that  it  has  been  accepted  in  ignorance  of 
the  conveyance,  does  not  bind  his  right.*  [96] 

The  election  of  the  donee,  when  made,  binds  himself 
alone,  and  does  not  affect  the  interests  of  donees  in  re- 
mainder. 

The  effect  of  election  is  not  to  divest  the  property  out 

9.  Eaton's  Equity,  186.  %  Adsit  ▼.  Adsit,  2  John.  Ch.  448. 

1.  Id. 
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of  the  donee,  bat  to  bind  him  to  deal  with  it  as  the  conrt 
shall  direct.' 

The  doctrine  of  meritorions  consideration  originates  in 
the  distinction  between  the  three  classes  of  consideration 
on  which  promises  may  be  based;  viz.,  valnable  considera- 
tion, the  performance  of  a  moral  duty,  and  mere  voluntary 
bounty.  [97]  The  first  of  these  classes  alone  entitles  the 
promisee  to  enforce  his  claim  against  an  unwilling  prom- 
isor; the  third  is  for  all  legal  purposes  a  mere  nullity,  until 
actual  performance  of  the  promise. 

The  second,  or  intermediate  class,  is  termed  meritorious, 
and  is  confined  to  the  three  duties  of  charity,  of  pajrment 
of  creditors,  and  of  maintaining  a  wife  and  children;  and 
imder  this  last  head  are  included  provisions  made  for  per- 
sons not  being  children  of  the  party  proniising,  but  in  re- 
lation to  whom  he  has  manifested  an  intention  to  stand  in 
loco  parentis,  in  reference  to  the  parental  duty  of  making 
provision  for  a  child.*  [98] 

Considerations  of  this  imperfect  class  are  not  distin- 
guished at  law  from  mere  voluntary  bounty,  but  are  to  a 
modified  extent  recognized  in  equity.  And  the  doctrine 
with  respect  to  them  is,  that  although  a  promise  made  with- 
out a  valuable  consideration  cannot  be  enforced  against  the 
promisor,  or  against  any  one  in  whose  favor  he  has  altered 
his  intention,  yet,  if  an  intended  gift  on  meritorious  con- 
sideration be  imperfectly  executed,  and  if  the  intention 
remains  unaltered  at  the  death  of  the  donor,  there  is  an 
equity  to  enforce  it  in  favor  of  his  intention,  against  per- 
sons claiming  by  operation  of  law  without  an  equally  meri- 
torious claim. 

The  exercise  of  the  equity  in  question  is  now  principally 
confined  to  supporting  defective  executions  of  powers,  when 
the  defect  is  formal,  against  the  remainderman.*  [99]  And 
the  powers  to  which  it  applies  are  those  which  have  been 
created  by  way  of  use,  as  distinct  from  bare  authorities 

8.  Bee,  generally,  as  to  the  doctrine         6.  Bradisb    ▼.    Gibbs,  3  John.  Ch. 

•I  election.    Eaton's  Equity,  180-200,  523;  Dennison  ▼.  Goehring,  7  Pa.  St. 

where  the  subject  is  fully  considered.  175. 

4.  Perry  v.  Whitehead,  6  Ves.  544. 
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conferred  by  law.  The  eqtiity  is  confined  to  cases  of  execu- 
tion formally  defective,  or  of  contract  amounting  to  such 
defective  execution.  [100]  If  there  be  no  such  execution 
or  contract,  the  court  cannot  interpose.  If  the  defect  be 
not  formal,  but  in  the  substance  of  the  power,  the  execution 
cannot  be  aided  in  equity,  for  such  aid  would  defeat  the 
intention  of  the  donor. 

The  intention  must  remain  unaltered  at  the  death  of  the 
donor.  If  there  be  any  subsequent  act  of  the  donor  show- 
ing that  his  original  intention  is  recalled,  the  equity  is  at 
an  end. 

The  party  B,gainat  whom  relief  is  asked  must  not  have 
an  equidly  meritorious  claim.  If,  therefore,  the  heir  at  law 
or  remainderman  be  a  child  unprovided  for,  it  seems  the 
better  opinion  that  the  equity  will  not  be  enforced.*  [101] 
It  is  not,  however,  sufficient  that  the  heir  is  disinherited; 
for  if  he  is  provided  for,  it  is  immaterial  from  whom  the 
provision  moved.  Nor  will  the  court  inquire  into  the  rela- 
tive amount  of  the  provisions  made;  for  on  that  point  the 
parent  is  the  best  judge. 

Another  class  of  cases  to  which  the  doctrine  of  meritori- 
ous consideration  applies,  are  those  where  a  man,  subject 
to  a  moral  duty,  does  an  act  which  may  reasonably  have 
been  meant  in  satisfaction  of  that  duty,  and  is  therefore 
presumed  to  have  so  intended  it. 

In  accordance  with  this  principle,  acts  which  as  between 
strangers  would  bear  one  construction  may  be  construed 
differently  where  meritorious  consideration  exists;  e.  g.,  a 
purchase  made  by  one  person  in  the  name  of  another  may 
be  construed  an  advancement  or  provision  in  favor  of  a 
child,  or  of  one  towards  whom  the  purchaser  stands  in  loco 
parentis,  instead  of  a  resulting  trust  for  the  purchaser.^  In 
either  case,  however,  the  doctrine  is  one  of  presumption, 
not  of  the  construction  of  the  conveyance  itself.  [102] 
There  is  therefore  no  rule  of  law  which  prohibits  the  use  of 
parol  evidence  either  to  counteract  or  to  support  the  pre- 

6.  See  Porter  y.  Turner,  3  Serg.  &  7.  So  even  tbough  the  son  be  ille- 
B.  108.  gitimate.    Page  y.  Page,  8  N.  H.  187. 
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sumptioiL^  The  only  question,  however,  to  which  the  evi- 
dence can  apply  is,  what  the  father  intended  at  the  time  of 
the  purchase,  and  not  whether  his  intention  has  been  after- 
wards changed. 

With  respect  to  legacies,  the  distinction  between  legacies 
to  strangers  and  those  to  children  is  that,  in  the  case  of  n 
stranger,  the  legacy  is  considered  mere  bounty,  and  is  dealt 
with  by  the  ordinary  rules  of  law;  in  the  case  of  a  child,  it 
is  persumed  to  be  meant  as  a  provision  for  him,  and  the 
ordinary  rules  are  modified  by  that  presumption;  e.  g.,  as 
regards  the  period  from  which  interest  is  given.* 

Another  instance  occurs  in  the  case  of  a  prior  legacy 
followed  by  a  gift  or  legacy  of  later  date,  when  the  question 
arises  whether  the  later  gift  or  legacy  was  intended  to  b<' 
identical  with  the  first,  so  as  to  operate  either  by  way  of 
anticipated  payment  or  as  a  reiteration  of  the  original  gift, 
[103]  The  construction  put  by  law  on  the  latter  gift  or 
legacy  is  prima  facie  against  its  being  meant  as  identical, 
and  in  favor  of  its  being  held  an  independent  benefit.  If 
the  donor  be  a  parent,  or  in  loco  parentis,  the  presumption 
is  that  the  first  legacy  was  intended  as  a  provision,  pro- 
portioned to  the  then  existing  claims  of  the  legatee,  and 
that  the  later  gift  or  legacy  had  the  same  object,  and  was 
intended  as  an  immediate  payment  or  a  modified  repetition, 
either  in  full  or  pro  tantOy  by  reason  of  altered  circumstances, 
of  the  first.  [104]  And  the  circumstance  that  the  second 
benefit  differs  in  amount  or  disposition  from  the  first,  is  not 
inconsistent  with  such  presumption.  The  doctrine  on  this 
point  is  expressed  by  the  maxim,  that  **  the  presumption  is 
against  a  double  portion/'  ^  This  presumption  may  be  re- 
butted by  extrinsic  evidence  of  intention,  and  sustained  by 
counter  evidence  of  the  same  kind,  notwithstanding  that 
the  gift  is  by  a  written  instrument. 

The  second  case  is  that  of  a  promise  inter  vivos,  followed 

I  8.  Jackson  y.  Matsdorf,  11  Johns.  1.  Lady  Thynne  ▼.  Glengall,  8  H. 
1 91;  Tremper  v.  Barton,  18  Ohio,  418.  Lds.  Caa.  153.  See  Swoope's  Appeal, 
'     9.  Bitzer  ▼.  Hahn,  14  8.  &  R.  232.      27  Pa.  St.  58. 

See  Adams'  Equity  (Am.  Ed.),  *103, 

note. 


Digitized  by  VjOOQ IC 


Of  Imperfect  Consideration.  [Book  IL 

by  a  gift  or  legacy  of  later  date.  If  the  benefit  promised 
and  the  benefit  conferred  are  precisely  identical,  no  ques- 
tion arises.  But  if  they  are  not  precisely  identical,  then  a 
question  arises  whether  the  gift  or  legacy  was  meant  in 
satisfaction,  either  wholly  or  in  part,  of  the  original  prom- 
ise. [105]  If  an  intention  to  that  effect  be  shown,  the 
promisee  must  elect  between  the  two  benefits.  The  prima 
facie  construction  of  the  second  gift  is  in  favor  of  its  being 
considered  independent  of  the  first.* 

With  respect  to  creditors,  whether  mere  strangers  or 
children,  to  whom,  by  transactions  independent  of  the  re- 
lationship, the  parent  has  become  indebted,  the  presumption 
is,  that  a  payment  by  the  debtor,  equal  to  or  exceeding  the 
debt,  is  meant  in  discharge,  and  the  same  doctrine  applies 
to  a  legacy,  provided  it  be  substantially  equivalent  to  pay- 
ment.^ 

Discharges  by  Matter  in  Pais  of  Contracts  under  Seal. 
[106]  It  is  a  rule  of  law,  that  an  agreement  under  seal, 
technically  termed  an  agreement  by  specialty,  can  only  be 
avoided  by  a  like  specialty;  and  it  is  therefore  unaffected 
by  an  accord  by  parol,  or  other  matter  in  pais,  which  would 
operate  as  a  discharge  of  a  simple  contract.  [This  rule 
has  not  been  adopted  in  all  of  the  United  States.]  In 
equity,  however,  the  form  of  agreement  is  immaterial;  and 
if  the  act  done  is  in  substance  a  discharge,  it  will  [if  founded 
on  a  valuable  consideration]  warranted  a  decree  for  the 
execution  of  a  release,  or  for  delivery  up  and  cancellation 
of  the  specialty.^ 

The  equity  for  relief  against  enforcement  of  Penalties 
originates  in  the  rule  which  formerly  prevailed  at  law,  that 
on  breach  of  a  contract  secured  by  penalty,  the  full  penalty 
might  be  enforced  without  regard  to  the  damage  sustained. 
[107]  The  Oourt  of  Ohancery,  in  treating  contracts  as 
matters  for  specific  performance,  was  naturally  led  to  the 
conclusion  that  the  annexation  of  a  penalty  did  not  alter 

2.  See  Ets  parte  Pye,  2  Lead.  Caa.  8.  Plunkett  v.  Lewis,  3  Hare,  316; 

Kq.,  p.  i,  446,  notes;  Ainslee  v.  Bain-      Eaton  y.  Benton,  2  Hill,  576. 
bridge,  1  R.  &  M.  657.  4.  Cross    v.    Sprigg,   6  Hare,   553; 

Campbeirs  EsUte,  7  Pa.  St.  100. 
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their  character;  and  in  accordance  with  this  view,  would 
not  on  the  one  hand  permit  the  contracting  party  to  evade 
performance  by  pasring  the  penalty,  and  on  the  other  hand, 
would  restrain  proceedings  to  enforce  the  penalty  on  a  sub- 
sequent performance  of  the  contract  itself;  viz.,  in  the  case 
of  a  debt,  on  payment  of  the  principal,  interest,  and  costs; 
or  in  that  of  any  other  contract,  on  reimbursement  of  the 
actual  damage  sustained.^  [108]  An  authority  of  a  similar 
kind  has  been  now  conferred  on  courts  of  law  by  statute.' 

The  jurisdiction  of  equity  is  not  limited  to  the  case  of 
bonds  or  of  instruments  which  in  terms  impose  a  penalty, 
but  extends  to  all  agreements  where  a  stipulation  is  made 
in  the  event  of  non-performance,  which  on  the  whole  matter 
appears  intended  as  such.  If  it  be  not  in  truth  meant  as  a 
penalty,  but  be  merely  an  agreement  between  the  parties 
that  a  fixed  sum  shall  be  paid,  as  ascertained  or  liquidated 
damages,  for  doing  or  omitting  a  particular  act,  there  is  no 
equity  to  substitute  a  new  agreement.  The  mere  use,  how- 
ever, of  the  words  **  liquidated  damages  ''  will  not  of  itself 
decide  the  question  but  it  depends  on  the  substantial  mean- 
ing of  the  contract.^ 

The  same  relief  which  is  granted  in  the  case  of  penalties 
has  also  been  extended  to  clauses  of  re-entry  for  non-per- 
formance of  the  covenants  in  a  lease,  for  the  pasrment  of 
rent»  on  the  principle  that  payment  of  the  rent  with  interest 
is  a  complete  compensation  for  the  damage  sustained.  [109] 
To  this  extent  the  jurisdiction  is  settled;  but  it  is  not  carried 
beyond  this  limit.  Relief  will  be  granted  where  a  forfeiture 
is  incurred  by  non-payment  of  money,  and  perhaps  in  other 
cases  also,  if  a  special  equity  be  raised  on  the  ground  of 
unavoidable  ignorance  or  accident;  but  it  will  not  be 
granted  without  such  special  equity,  in  respect  of  covenants 
for  repairing,  insuring,  or  doing  any  specific  act,  where  the 
compensation  must  be  estimated  in  damages.® 

5.  £atoD'8  Eq.  95  et  eeq.  7.  See,   generally,   Eaton's   Equity, 

6.  8  &  9  Wm.  3,  c  11  I  8;  4  &  5      101  et  seq. 

Ann.,  e.  16,  §§  12,  13.    Similar  stat-         8.  Hill  ▼.  Barclay,  18  Vet.  56. 
iites   are   generally   In   force    in   the 
United  States. 
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CHAPTER  III.  [110] 

OF   MORTGAGES,    BOTH    PERFECT   AND   IMPERFECT. 

A  regnlax  mortgage  may  be  defined  as  a  ''  security  for 
a  debti  created  by  conveyance  of  the  legal  ownership  in 
property,  either  to  the  entire  extent  of  the  mortgagor's 
estate,  or  for  a  partial  estate  carved  out  of  it,  with  a  proviso 
that,  on  payment  at  a  specified  time,  the  conveyance  shall 
be  void,  or  the  mortgagee  shall  reconvey/'  ^ 

Until  the  day  of  redemption  is  passed,  the  debtor  is  not 
invested  with  any  special  equity.  He  may  pay  his  money 
according  to  the  proviso,  and  may  thus  avoid  the  convey- 
ance at  law;  or  if  the  proviso  is  not  for  an  avoidance  of  the 
estate,  but  for  a  reconveyance  to  be  made  by  the  mort- 
gagee, he  may  call  on  the  mortgagee  to  reconvey  accord- 
ingly, and  on  his  refusal  may  file  a  bill  for  specific  per- 
formance. 

After  the  day  of  redemption  is  passed,  a  special  equity 
arises  for  redemption.  The  express  remedy  under  the 
proviso  is  gone,  and  the  mortgagee's  estate  is  absolute  at 
law.* 

The  equity  is,  that  the  real  transaction  was  a  loan  on 
security,  and  the  forfeiture  by  non-pasrment  a  mere  penalty, 
which  may  be  relieved  against  on  a  subsequent  satisfaction 
of  the  debt.  [Ill]  The  mortgagor  may  file  a  bill,  notwith- 
standing forfeiture,  praying  for  an  account  and  redemption 
of  the  estate,  and  insisting  on  a  reconveyance  by  the  mort- 
gagee on  repajnnent  of  the  principal  and  interest  due,  to- 
gether with  all  costs  in  equity  or  at  law  properly  incurred 
by  the  mortgagee  in  protecting  his  right.' 

If  the  transaction  be  not  in  fact  a  loan,  but  a  bona  fide 
sale,  with  power  to  repurchase,  there  is  no  equity  to  inter- 

1.  Id   this  country  a  mortgage   ia         2.  See    the    oommon    law    doctriiM 
generally  considered  a  mere  security      stated  in  Eaton's  Equity,  445. 
for  and  an  incident  of  the  debt.     4         8.  Eaton's  Equity,  446,  449. 
Kent's  Com.  160  and  notes;   Eaton's 
Equity,  446,  449. 
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fere.  A  clause  of  redemption,  however,  is  prima  facie  evi- 
dence of  a  loan.  And  even  if  on  the  face  of  the  conveyance 
the  transaction  is  termed  a  purchase,  yet  its  true  character 
may  be  proved  by  parol  evidence,  or  by  the  subsequent 
conduct  of  the  parties  themselves,  e.  g.,  if  the  alleged  ven- 
dee instead  of  entering  into  receipt  of  the  rents,  demands 
and  receives  interest  for  his  purchase-money.* 

If  the  character  of  a  security  is  once  impressed  on  the 
conveyance,  it  is  a  rule  never  departed  from,  that  no  con- 
temporaneous stipulation  can  dog  the  right  of  redemption, 
or  entitle  the  creditor  to  more  than  repayment  of  his  prin- 
cipal, interest,  and  costs.  [112]  This  rule  is  expressed  by 
the  maxim,  that  **  Once  a  mortgage,  always  a  mortgage;  '^ 
and  stipulations  repugnant  to  this  maxim  have  been  i^- 
quently  set  aside.' 

The  mortgagor's  right  to  redeem  is  technically  called  his 
**  Equity  of  Redemption,''  and  is  treated  as  a  continuance 
of  his  old  estate,  subject  to  the  mortgagee's  pledge  for  re- 
payment* [113] 

It  therefore  remains  subject  to  the  ordinary  incidents  of 
the  estate;  it  passes  in  the  same  course  of  devolution;  it 
may  be  devised,  settled,  or  conveyed  in  the  same  way;  or 
may  be  transferred  to  a  new  claimant  by  mere  length  of 
enjoyment.  And  the  parties  making  title  by  these  or  any 
other  means  to  the  mortgagor's  estate  have  the  same  right 
with  himself  to  sue  for  redemption.  If  there  be  several 
persons  all  claiming  under  the  mortgagor,  they  will  be  en- 
titled to  redeem  successively  accorcUng  to  their  priorities. 

Another  result  of  the  principle  which  treats  the  equity  of 
redemption  as  a  continuance  of  the  old  estate,  is  that  so 
long  as  the  mortgagor  is  left  in  possession  he  is  considered 
to  hold  in  respect  of  his  ownership.^  [114]    If  there  be  an 

4.  A  deed  absolute  on  its  face  maj         6.  Eaton's  Equity,  448. 

be  shown  to  be  a  mortgage  by  parol         7.  As  between  the  mortgagor  and 

evidence.     Morris  ▼.  Nixon,  1  How.  third  persons,  he  is  considered  as  poe> 

118;  Slee  V.  Manhattan,  1  Paige,  48.  sessed  of  the  freehold.     Williams  t. 

5.  This  is  the  uniyersal  rule  In  French,  20  Me.  Ill;  Hitchcock  y. 
equity.     Adams'  Equity    (Am.  Ed.),  Harrington,  6  John.  295. 

*112,  note;  Eaton's  Equity,  448. 
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express  agreement  that  the  mortgagor  shall  have  possession 
for  a  specified  period,  he  is  a  termor  for  that  period  at  law; 
if  there  be  no  express  agreement,  or  if  he  continue  to  hold 
after  determination  of  the  specified  period,  he  is  at  law 
merely  an  occupant  by  permission,  and  may  be  ejected  at 
any  moment  by  the  mortgagee.  So  long,  however,  as  the 
mortgagee  does  not  exert  his  power,  the  mortgagor  is  con- 
sidered in  equity  to  hold  as  owner,  and  is  entitled  to  the 
rents  in  that  character.  He  cannot,  therefore,  be  made 
accountable  for  bygone  rents.^  But  if  the  security  be  in- 
sufficient, he  may  be  restrained,  at  the  instance  of  the  mort- 
gagee, from  cutting  timber  on  the  mortgaged  premises. 

If  llie  possession  of  the  mortgagor  continue  for  twenty 
years,  the  mortgagee  may  under  the  circumstances  be  al- 
together barred  of  his  right.  The  effect  of  such  possession 
without  demand  of  possession  by  the  mortgagee,  or  receipt 
or  demand  of  principal  or  interest,  was  to  raise  a  presump- 
tion that  the  debt  was  satisfied.* 

The  same  principle  which  treats  the  mortgagor's  equity 
as  the  actual  ownership,  necessarily  involves  the  conclusion, 
that  the  mortgagee's  legal  estate  is  e  converse  a  mere  pledge 
for  repayment.  [115]  Nothing  short  of  payment  can  affect 
his  right.* 

The  parties  to  whom  the  mortgagee  may  transfer  his 
interest,  or  who  may  otherwise  make  title  to  his  estate,  are 
bound  by  the  same  equity  as  himself. 

If  the  mortgagee  is  dissatisfied  with  the  security  for  his 
debt,  he  may  enforce  pasrment  by  an  action  at  law,  or  may 
take  possession  of  the  mortgaged  estate;  or  he  may,  if  he 
choose,  pursue  both  these  remedies  at  the  same  time,  and 
any  other  which  his  contract  confers.^  [117] 

If  the  mortgagee  takes  possession  of  the  estate,  he  is 
treated  in  equity  as  holding  in  respect  of  his  security,  and 
must  deal  with  the  estate  in  conformity  with  that  character. 

8.  See  Best  v.  Schermier,  2  HaUt.  states,  entitled  to  the  possession  of 
Ch.  154.  the  mortgaged  premises  and  is  not  ac- 

9.  See  local  statutes  of  limitation,      countable  for  the  rents  and  profits. 
1.  Brown  v.  Lockhart,  10  Sim.  421.      Eaton's  Equity,  466. 

S.  The  mortgagor  is,  in  most  of  the 
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He  is  bound,  therefore,  to  keep  the  premises  in  necessary 
repair,  but  is  not  bound  to  spend  more  than  is  strictly 
necessary.  [118]  He  must  account  for  all  the  moneys  which 
he  in  fact  has  received,  or  which  without  wilful  default  he 
might  have  received,  but  is  not  bound  to  take  the  trouble 
of  making  the  most  of  the  property.  He  is  entitled  to 
receive  any  incidental  benefit,  provided  it  be  of  a  pecuniary 
kind,  and  therefore  applicable  in  liquidation  of  his  debt; 
but  if  it  be  not  of  that  character,  the  mortgagor  must  have 
it  as  the  real  owner.® 

If  a  mortgagee  is  in  possession  for  twenty  years,  without 
keeping  accounts  or  otherwise  dealing  with  the  property 
as  mortgagee,  a  prestmiption  arises  that  the  equity  is  re- 
leased [119] 

The  remedy  of  the  mortgagee  by  taking  possession  is 
practically  very  inconvenient.  In  order  to  remedy  this  ob- 
jection, the  mortgagee  is  allowed  after  forfeiture  to  file  a 
bill  pra3ring  foreclosure  of  the  equity  to  redeem.  A  new 
day  for  payment  is  then  fixed  by  decree,  and  if  default  be 
made,  the  mortgagor's  right  is  destroyed.*  The  fore- 
closure, however,  may  be  opened,  and  the  right  of  redemp- 
tion revived,  if  the  decree  appear  to  have  been  unfairly 
obtained,  or  if  the  mortgagee  treat  the  loan  as  still  con- 
tinuing, as,  for  example,  if  he  proceed  against  the  mort- 
gagor on  bond  or  other  collateral  security. 

The  effect  of  foreclosure  is  also  produced  by  the  dismissal 
of  a  redemption  bill  on  default  in  payment;  for  the  court 
will  not  again  interfere,  but  will  leave  the  parties  to  their 
rights  at  law.  [120] 

The  right  of  the  mortgagee  on  such  a  bill  is  a  right 
merely  to  foreclose  the  equity,  and  does  not  extend  to 
warrant  a  sale.  In  Ireland,  and  some  of  the  American 
courts,  a  different  rule  prevails,  and  the  mortgagee  may 
in  all  cases  require  a  sale.*  [121] 

8.  See     note     to     Adams'     Equity  resorted    to    in    some    other    states. 

(Am.    Ed.),    "llS;    Eaton's    Equity,  Eaton's  Equity,  464. 
466,  467.  5.  This  is  the  method  of  foreclosure 

4.  This  is  called  a  strict  foreclos-  in    nearly    all    the    states.     Eaton'a 

ure  and  is  still  the  usual  one  in  Con-  Equity,  464. 
nesticut    and    Vermont  and  may  be 
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If  an  express  power  of  sale  is  given  by  the  mortgage, 
sach  a  power  forms  an  additional  remedy  for  the  mortgagee, 
and  does  not  interfere  with  his  right  to  foreclose.* 

If  the  mortgagor  become  bankrupt,  the  mortgagee  must 
elect  between  two  courses.  He  must  either  relinquish  his 
security  and  prove  for  the  whole  debt,  or  he  must  realize 
his  security,  and  afterwards  prove  for  so  much  of  the  debt 
as  the  produce  is  insufl5cient  to  discharge.^ 

In  addition  to  regular  or  perfect  mortgages,  which  con- 
vey the  legal  estate  to  the  mortgagee  and  specify  a  day  of 
forfeiture  at  law,  there  are  other  securities  of  an  analogous 
character,  but  defective  in  one  or  both  of  these  respects. 
[122] 

These  imperfect  securities  are  seven  in  number:  viz., 
1.  Mortgages  of  a  trust  or  equity  of  redemption,  and  equi- 
table mortgages  by  imperfect  conveyance,  or  by  contract 
to  convey;  2.  Equitable  mortgages  by  deposit  of  title  deeds 
nnaccompanied  by  a  written  contract;  3.  Welsh  mortgages; 
4.  Trust  deeds  in  the  nature  of  mortgage;  5.  The  equitable 
lien  of  a  vendor,  or  purchaser  of  resd  estate;  6.  Equitable 
fl.  fa.  and  elegit;  and  7.  Judgment  charges  under  1  &  2  Vict, 
c.  110,  s.  13  and  14. 

In  a  mortgage  of  a  trust  or  equity  of  redemption,^  the 
legal  estate  is  ex  concessis  outstanding  in  the  trustee  or 
prior  encumbrancer,  and  cannot  be  transferred  to  the  mort- 
gagee. He  is  therefore  disabled  from  obtaining  possession 
at  law,  and  is  entitled,  in  consequence  of  that  disability,  to 
have  a  receiver  appointed  in  equity,  by  whom  the  rents  of 
the  estate  may  be  received,  and  applied  in  satisfaction  of 
his  mortgage.  A  receiver,  however,  will  not  be  appointed 
if  a  prior  legal  encumbrancer  is  in  possession,  unless  the 
applicant  will  pay  off  his  demand.  If  the  prior  encum- 
brancer be  not  in  possession,  the  appointment  may  be  made, 
without  prejudice  to  his  right  of  applying  for  the  posses- 

e.  This  method  of  foreclosure  also         7.  See,  generally.  Collier  on  Bank- 
exists  in  many  of  the  states.    Baton's     niptcy  (1914  Ed.). 
Equity,  465.  8.  Second  and  third  mortgages  ara 

very  common  In  the  states. 
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sion.  A  legal  mortgagee  cannot  have  a  receiver,  but  must 
take  possession  under  his  legal  title. 

Mortgages  by  imperfect  conveyances,  or  by  an  uncom- 
pleted contract  to  convey,  entitle  the  mortgagee  to  claim 
specific  performance  and  the  execution  of  a  legal  mortgage.^ 
(123]  In  the  meantime,  they  stand  on  the  same  footing  as 
mortgages  of  an  equity,  and  entitle  the  mortgagee  to  a 
receiver  of  the  rents. 

The  second  class  of  imperfect  mortgages  are  equitable 
mortgages  by  deposit  of  title  deeds,  unaccompanied  by  a 
written  contract.* 

A  mere  delivery  of  deeds*  by  way  of  security,  unaccompanied  by  any 
written  contract,  will  constitute  in  equity  a  charge  on  the  land.  [124] 

The  third  and  fourth  classes  of  imperfect  mortgages  are 
Welsh  mortgages,  and  trust  deeds  in  the  nature  of  mort- 
gages.^  [125] 

A  Welsh  fliortgage  is  a  conveyance  of  an  estate  redeemable  at  any 
time  on  payment  of  principal  and  interest,  and  its  chief  imperfection  is 
the  want  of  a  specified  day  of  forfeiture.  The  consequence  of  this  want 
is  that  Ike  mortgagee's  remedy  is  confined  to  perception  of  the  rents,  and 
that  he  is  not  entitled  to  foreclosure  or  sale,  nor  will  his  liability  to  ac- 
«ounrt  he  determined  by  the  lapse  of  time,  unless  he  has  continued  in 
possession  for  twenty  years  after  the  debt  was  fully  paid  and  satisfied.' 
£126] 

Trust  deeds  in  the  nature  of  mortgage  are  mere  convey- 
ances to  the  creditor  on  trust  for  the  debtor  until  default, 
and  after  default,  on  trust  to  sell  and  to  retain  the  debt 
out  of  the  proceeds.^ 

The  fifth  class  of  imperfect  mortgages  is  the  equitable 
lien  of  a  vendor  or  purchaser  of  real  estate. 

The  term  lien  signifles  a  right  to  retain  a  personal  chattel 

9.  See,   generally,    as   to   equitable  as  to  a  form  of  pledge  of  real  estate 

xnortgages,    Eaton's    Equity,    475    et  in  Louisiana,  LiviDgston  y.  Story,  11 

^•eg.  Pet.  351. 

1.  Not  generally  applicable  to  this         S.  Yates  y.  Hambley,  2  Atk.  360. 
-eonntry,  though  they  seem  to  hare         4.  Trust  deeds,  so-called,  which  are 

heen     recognised    in    a    feir    cases,  in  reality  a  form  of  mortgage,  are 

baton's  Equity,  477,  478.  In  use  in  some  of  the  United  States. 

9.  Not  in  use  in  the  states.     See 
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until  a  debt  due  the  person  retaining  is  satisfied,  and  it 
exists  at  common  law,  independently  of  liens  by  agreement 
or  usage,  in  three  cases;  viz.,  1,  Where  the  person  claiming 
the  lien  has,  by  his  labor  or  expense,  improved  or  altered 
the  chattel;  2,  Where  he  is  bound  by  law  to  receive  the 
chattel  or  to  perform  the  service  in  respect  of  which  the 
lien  is  claimed;  and  3,  Where  his  daim  is  for  salvage,  as  on 
a  rescue  of  goods  from  perils  of  the  sea,  or  from  capture  by 
an  enemy. 

The  foundation  of  this  right  is  the  actual  possession,  and, 
therefore,  if  the  possession  be  abandoned,  the  lien  is  gone; 
and  if  there  be  any  agreement  to  postpone  the  time  of  pay- 
ment, the  same  effect  follows.  [127] 

There  is  also  a  right  at  law,  in  the  nature  of  lien,  entitling 
the  vendor  of  a  chattel  who  has  not  sold  on  credit,  and  has 
not  actually  or  constructively  delivered  it  to  a  purchaser, 
to  retain  it  in  his  possession  until  the  whole  price  is  paid, 
notwithstanding  that  by  payment  of  a  portion,  the  right  of 
property  may  have  passed  to  the  purchaser.*  The  right, 
however,  seems  to  be  merely  a  right  of  detention,  and  not 
a  right  to  rescind  the  contract,  or  to  make  up  the  deficiency 
by  a  resale;  and  when  the  chattel  has  been  delivered,  the 
right  is  at  an  end. 

The  equitable  lien  on  a  sale  of  realty  is  very  different 
from  a  lien  at  law,  for  it  operates  after  the  possession  has 
been  changed,  and  is  available  by  way  of  charge,  instead 
of  detainer.  It  is  an  established  principle  of  equity,  that 
where  a  conveyance  is  made  permaturely  before  pasrment 
of  the  price,  the  money  is  a  charge  on  the  estate  in  the 
hands  of  the  vendee;  and  where  the  money  is  paid  prema- 
turely before  conveyance,  it  is,  in  like  manner,  a  charge  on 
the  estate  in  the  hands  of  the  vendor.  [128]  The  lien  thus 
attaching  on  the  estate  is  treated  as  a  security  in  the  nature 
of  mortgage;  and  the  remedy  under  it,  is  by  suing  in  equity 
to  have  the  estate  resold,  and  the  deficiency,  if  any,  made 
good  by  the  defendant,  or  else  to  have  the  contract  re- 
scinded, retaining  the  deposit  as  forfeited,  which  is  practi- 
cally equivalent  to  a  foreclosure  of  the  charge.' 

5.  See  Contract  of  Sale,  ante,  6.  In  England  and  in  many  of  the 
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The  lien  is  not  lost  by  postponing  the  day  of  pajanenl, 
nor  will  it  be  lost  by  taking  a  bill,  note,  or  bond  as  a  security, 
for  the  consideration,  although  such  security  be  payabK 
at  a  future  day.  If,  however,  the  security  is  inconsistent 
with  a  continuance  of  the  charge,  the  lien  is  at  an  end.  Tbt 
question  is  always  one  of  intention,  to  be  collected  from  cii 
cumstances  which  have  taken  place.  [129] 

The  sixth  and  seventh  classes  of  imperfect  mortgages  ai 
those  of  equitable  fieri  facias  and  elegit,  and  judgmen 
charges  under  1  &  2  Vict.  c.  110,  sects.  13, 14.^ 

The  writa  of  fieri  faoiaa  and  elegit  are  writs  of  execution  after  judgmen' 
reepectively  requiring  the  sheriff  to  levy  the  deht  out  of  the  debtor's  per 
sonal  or  real  estate;  and  being  writs  issued  out  of  the  common  law  courts, 
they  are  confined  in  their  operation  to  legal  interes.s.     The  remed 
afforded  to  the  creditor  in  equity  when  either  of  these  writs  has  been  issue  i, 
is  termed  an  equitable  fieri  facias  or  elegit,  according  as  it  is  soug 
against  personal   or  real   estate.    Its  modus  operandi  is  of  a  threefolil 
character:  first,  by  injunction  against  setting  up  an  outstanding  estat- 
in  bar  of  execution  at  law;  secondly,  by  appointment  of  a  receiver;  and 
thirdly,  in  the  case  of  an  equity  of  redemptionfl  by  permitting  the  judg- 
ment creditor  to  redeem.    But  it  is  strictly  confined  to  its  legitimate  ob 
ject,  viz.,  the  imposing  on  the  equitable  interest  the  liability  which  woul4 
attach  at  law  on  a  corresponding  legal  interest.   [130]     In  accordan(u 
with  this  principle,  as  a  rule,  no  relief  can  be  obtained  in  equity  until 
the  title  is  perfected  at  law  by  suing  out  the  writ;  but  it  is  not  nece^ary 
that  the  writ  should  be  returned. 

states   the   doctrine  of  vendor's  lien  355;  Eaton's  Equity,  484,  486,  where 

is  enforced.     See  the  leading  case  of  the  cases  are  collected. 

Maelcreth  v.  Symmons,  15  Yes.  329;  7.  These  subjects  are  regulated  by 

1  White  A  Tudor's  Lead.  Oases  in  Eq.  special  statutes  in  the  several  states, 

20  which  see. 
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CHAPTER  IV.  [135]         -^ 

OP    CONVERSION PEIORITIES NOTICE TACEINO. 

The  doctrine  of  Equitable  Oonvenion  is  embodied  in  the 
maxim  that "  What  ought  to  be  done  is  considered  in  equity 
as  done;  "  and  its  meaning  is  that  whenever  the  holder  of 
property  is  subject  to  an  equity  in  respect  of  it,  the  court 
will,  as  between  the  parties  to  the  equity,  treat  the  subject- 
matter  as  if  the  equity  had  been  worked  out,  and  as  im 
pressed  with  the  character  which  it  would  then  have  borne  J 

Trusts. —  The  rule  in  respect  to  trusts  is,  that  if  an  im- 
perative trust  is  created  either  for  emplojring  money  in  the 
purchase  of  land,  or  for  selling  land  and  turning  it  into 
money,  the  money  or  land  of  which  a  conversion  is  directed; 
will  be  dealt  with  in  equity  during  the  continuance  of  the 
trust,  and  for  objects  within  the  scope  of  the  trust,  as  if  the 
purchase  or  sale  had  been  actually  made.'  [136] 

First,  the  conversion  must  be  directed  by  an  imperative 
trust,^  for  if  the  trustees  are  entitled  to  exercise  a  discre- 
tion, there  is  no  duty  imposed  on  them  to  make  the  change, 
and  no  reason  to  deal  with  the  property  as  if  they  had  done 
so. 

Secondly,  the  duration  of  the  converted  character  is  co- 
incident with  that  of  the  trust.  For  the  conversion  orig- 
inates in  the  duty  of  the  trustee;  and  if  the  trust  be  counter- 
manded either  by  the  exercise  of  a  revoking  power  in  the 
donor,  or  by  the  act  of  those  in  whom  the  absolute  dominion 
has  vested,  the  duty  is  at  an  end,  and  the  constructive  con- 
version is  determined  with  it. 

Where  the  trust  is  countermanded  by  the  subsequent 
owners,  their  act  is  denominated  a  reconversion.  [137]  And 
such  act  must  be  equally  unequivocal  with  the  original 
trust.  It  need  not,  however,  be  evidenced  by  an  express 
declaration  of  change.    It  is  su£Scient  if  the  conduct  of  the 

1.  See  Eaton's  Equity,  77  et  aeq.;         S.  Id. 
note,    Adams'    Equity     (Am.    Ed.),         3.  Thornton  ▼.  Hawley,  10  Ves.  129, 
♦136. 
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parties  distinctly  shows  an  intention  to  deal  with  the  prop- 
erty in  its  original,  instead  of  its  converted,  character.* 

Thirdly,  the  conversion  will  operate  for  those  purposes 
only  which  fall  within  the  scope  of  the  trust.  [138] 

The  principal  doubts  on  this  point  have  arisen  in  regard 
to  resulting  trusts.  The  general  principle  is,  that  the  con- 
version is  limited  to  the  purpose  of  the  donor,  and  that, 
therefore,  in  the  event  of  failure,  the  property  will  devolve 
according  to  its  original  character.^ 

The  drcnmstance  that  the  conversion  has  been  de  facto 
made,  is  immaterial  in  determining  who  is  entitled  to  the 
surplus.  [139]  But  the  necessity  of  such  conversion  for 
the  other  purposes  of  the  gift  may  be  material  in  determin- 
ing in  what  character  the  party  takes.  The  former  ques- 
tion depends  on  the  original  character  of  the  property;  the 
latter,  on  the  character  which  at  the  time  of  his  taking  it 
has  been  impressed  on  it  by  the  creator  of  the  trust.  The 
test,  therefore,  by  which  the  question  should  be  tried  is  the 
inquiry  whether  the  effective  trusts  do  or  do  not  require  the 
conversion  to  be  made.  If  they  do  require  it,  the  undis- 
posed-of  interest  will  be  held  by  him  in  its  converted  char- 
acter; if  they  do  not,  in  its  original  one. 

Oontracts. —  The  rule  in  respect  to  contracts  is,  that  if 
a  binding  contract  be  made  for  the  sale  of  land,  enforceable 
in  equity,  such  contract,  though  in  fact  unexecuted,  is  con- 
sidered as  performed;  so  that  the  land  becomes  in  equity 
the  property  of  the  vendee,  and  the  purchase-money  that 
of  the  vendor.®  The  vendee,  therefore,  is  entitled  to  the 
rents  from  the  day  named  for  completion,  or,  if  a  good  title 
be  not  then  shown,  from  the  day  when  such  title  was  first 
shown;  and  he  must  bear  any  loss,  and  will  be  entitled  to 
any  benefit,  occurring  between  the  contract  and  the  con- 
veyance. And,  vice  versa,  the  vendor  is  entitled  to  interest 
from  the  same  time,  if  the  purchase-money  be  not  paid, 
unless  such  non-payment  originate  in  his  own  fault.    On 

4.  Fletcher  y.  Ashburner,  1  B.  C.  C.  6.  See,  generally,  Eaton's  Equity, 
MO.  77,  81. 

5.  See  note,  Adams'  Equity   (Am. 
Ed.),  •188. 
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the  same  principle,  if  either  party  die  before  completion, 
the  equitable  right  to  the  land  or  purchase-money  will  de- 
volve as  real  or  personal  estate.  On  the  death  of  the  vendee 
it  will  pass  to  the  devisee  or  heir,  who  will  be  entitled  to 
have  the  price  paid  out  of  the  personalty,  or,  if  the  contract 
be  rescinded  after  the  death,  will  be  entitled  to  the  purchase- 
money  instead.  [141]  On  the  death  of  the  vendor,  it  wiD 
pass  to  his  executor,  for  whom  the  devisee  or  heir  wiD  be  a 
trustee. 

The  first  essential  is  that  the  contract  be  binding,  and 
such  as  the  court  will  specifically  execute. 

The  second  essential  is  that  the  object  for  which  con- 
version is  assumed  be  within  the  scope  of  the  contract. 

There  is  no  equity  for  assuming  a  conversion  in  favor  of 
or  against  any  person  who  is  not  a  party  to  the  contract. 

On  an  analogous  principle  to  that  of  conversion,  it  is  held 
that  where  property  subject  to  a  trust  has  been  unduly 
changed,  the  substituted  property  is  bound  by  the  incidents 
of  that  which  it  represents.  [142] 

In  like  manner,  if  an  estate  or  fund  has  been  changed  by 
breach  of  trust,  the  cestui  que  trust  may,  at  his  option, 
waive  its  restoration,  and  may  attach  and  follow  it  in  its 
altered  form.^  [143]  It  is  essential,  however,  that  the  one 
property  shall  have  been  produced  by  the  other;  and  there- 
fore the  doctrine  will  not  apply  if  the  estate  be  purchased 
with  borrowed  money,  and  a  trust  fund  misapplied  in  pay- 
ment of  the  debt.  If  a  trust  fund  be  applied  in  paying  for 
the  estate,  and  the  cestui  que  trust  aflSrms  the  purchase,  it 
becomes  a  purchase  with  his  money,  and  entitles  him  to  the 
estate.  The  same  rule  has  been  applied  where  a  contract 
had  been  rescinded  upon  the  ground  of  fraud,  and  the  pur- 
chase-money had  been  traced  to  a  subsequent  investment. 
[144] 

The  doctrine  of  conversion,  by  changing  the  character  of 
trusts  and  contracts,  and  altering  them  from  mere  rights 
of  action  into  actual,  though  imperfect,  titles  in  equity, 
gives  rise  to  questions  between  them  and  the  legal  title,  and 
also  to  questions  between  conflicting  equities,  where  several 

7.  See  Eaton's  Equity,  413  et  8eq, 
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have  been  created  in  reference  to  the  same  thing.  [145]  It 
therefore  becomes  necessary  to  consider  the  principle  which 
determines  the  priority  between  snch  conflicting  claims. 

The  rule  of  priority  in  regard  to  transfers  and  charges 
of  the  legal  estate,  whether  made  spontaneously  by  a  con- 
veyance, or  compnlsorily  by  a  judgment  at  law,  is  that  the 
order  of  date  prevails.®  Conveyances  take  place  from  the 
date  of  the  conveyance;  judgments  against  realty  from  the 
date  of  the  judgment;  and  judgments  against  personalty 
from  the  delivery  of  the  writ:  nor  does  the  mere  absence 
of  valuable  consideration  affect  the  priority,  except  where 
it  is  provided  otherwise  by  statute.  There  are,  however, 
several  statutes  which  have  this  effect,  viz.,  the  statute  of 
27  Eliz.  c.  4,  by  which  certain  grants  of  real  estate  are 
avoided  as  against  subsequent  purchasers;  that  of  Eliz.  c. 
5,  by  which  certain  grants  either  of  real  or  personal  estate 
are  avoided  against  creditors;  and  the  statutes  of  bank- 
ruptcy and  insolvency,  by  which  certain  grants  made  by  a 
bankrupt  or  insolvent  are  avoided  as  against  his  assignees. 

By  the  statute  of  27  Eliz.  c.  4,  it  is  enacted  that  convey- 
ances, grants,  etc.,  of  or  out  of  any  lands  or  hereditaments 
had  or  made  of  purpose  to  defraud  and  deceive  such  per- 
sons as  shall  purchase  the  same  lands  or  hereditaments,  or 
any  rent,  profit,  or  commodity  out  of  the  same,  shall  be 
deemed  and  taken  only  as  against  such  persons  and  their 
representatives  as  shall  so  purchase  the  same  for  money  or 
other  good  consideration,  to  be  utterly  void.  And  further, 
that  if  any  person  shall  make  a  conveyance  of  lands  or 
hereditaments,  with  a  clause  of  revocation  at  his  pleasure, 
and  shall  afterwards  sell  the  same  lands  or  hereditaments 
for  money  or  other  good  consideration,  without  first  revok- 
ing the  prior  conveyance,  then  the  prior  conveyance  shall 
be  void  as  against  the  vendee. 

By  the  statute  of  13  Eliz.  c.  5,  it  is  enacted  that  all  con- 
veyances, grants,  etc.,  of  any  lands,  hereditaments,  goods, 
or  chattels,  had  or  made  of  purpose  to  delay  or  defraud 
creditors  and  others  of  their  actions  or  debts,  shall  be 
taken,  only  as  against  such  persons  and  their  representa- 

8.  Eaton's  Equity,  62  G4    113. 
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tives  as  shall  or  might  be  so  delayed  or  defrauded,  to  be 
utterly  void;  provided  that  the  act  shall  not  extend  to  any 
conveyance  or  assurance  made  on  good  consideration  and 
bona  fide  to  a  person  not  having  notice  of  such  fraud.* 

The  provisions  of  this  statute,  like  those  of  the  statute  in 
favor  of  purchasers,  invalidate  all  conveyances  and  assign- 
ments  made  with  a  fraudulent  design;  but  they  do  not  af 
feet  mere  voluntary  gifts,  although  the  donor  may  after- 
wards become  indebted.  If,  however,  the  party  making  u 
voluntary  gift  is  deeply  indebted  at  the  time,  it  affords  pre 
sumptive  evidence  that  it  was  meant  to  defeat  his  creditors. 
If  the  amount  given  constitutes  a  large  proportion  of  his 
estate,  it  increases  the  probability  of  such  intent;  and  if 
he  is  in  a  state  of  actual  insolvency,  it  appears  to  be  con- 
clusive evidence  of  fraud.  The  presumption,  however* 
does  not  arise  except  in  favor  of  persons  who  were  credi- 
tors when  the  gift  was  made.  But  if  the  gift  is  set  asido 
by  them,  the  subsequent  creditors  will  be  let  in  to  partakv 
of  the  fund. 

In  order  to  invalidate  a  gift  under  this  statute,  the  prop- 
erty must  be  of  a  kind  to  which  the  creditors  can  resort 
for  pajrment;  for  otherwise  they  are  not  prejudiced  by  the 
gift.  For  this  reason,  if  relief  be  asked  in  the  lifetime  of 
the  debtor,  the  creditor  must  obtain  judgment  for  his  debt, 
and  the  property  must  be  such  as  can  be  taken  in  execu- 
tion. [148] 

The  rule  of  priority  which  governs  transfers  and  charges 
of  a  legal  estate,  governs  also,  in  the  absence  of  a  special 
equity,  transfers  and  charges  of  an  equitable  interest.  But 
if  legal  and  equitable  titles  conflict,  or  if,  in  the  absence 
of  a  legal  title,  there  is  a  perfect  equitable  title  by  convey- 
ance on  the  one  hand,  and  an  imperfect  one  by  contract  on 
the  other,  priority  is  given  to  the  legal  title,  or  if  there 
is  no  legal  title,  to  the  perfect  equitable  one.  This  doctrine 
is  embodied  in  the  maxim,  that  'between  equal  equities 
the  law  will  prevaiL ' '^ 

9.  A  variety  of  statutes  upon  the  Fraudulent     ConveyanceB;      Twyne's 

subjects    embraced    by    the    statutes  Case,  1  Smith's  L.  C.  (7th  Am.  Bd.) 

above  cited  will  be  found  in  the  sev-  *33  and  notes, 

eral  states.     See,  generally,  Bump  on  1.  Eaton's  Equity,  116. 
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In  order,  however,  that  this  maxim  may  operate,  it  is 
essential  that  the  equities  be  equal  If  they  are  unequal, 
the  superior  equity  will  prevail;  and  such  superiority  may 
be  acquired  under  any  of  the  three  following  rules: — 

1.  The  equity  under  a  trust  or  a  contract  in  rem  is  su- 
perior to  that  under  a  voluntary  gift  or  under  a  lien  by 
judgment.2  [149] 

2.  The  equity  of  a  party  who  has  been  misled  is 
superior  to  his  who  has  wilfully  misled  him.^  [150] 
The  meaning  of  the  rule  is,  that  if  a  person  inter- 
ested in  an  estate  knowingly  misleads  another  into  dealing 
with  the  estate  as  if  he  were  not  interested,  he  will  be  post- 
poned to  the  party  misled,  and  compelled  to  make  his  rep- 
resentation specifically  good.  The  same  principle  will  ap- 
ply if  he  lie  by  and  allow  another  to  expend  money  in  im- 
provements, without  giving  notice  of  his  own  claim.  But 
the  fact  of  improvements  having  been  made  in  error,  where 
such  error  was  not  abetted  by  himself,  creates  no  equity  for 
reimbursement  of  their  expense. 

In  order  to  the  introduction  of  this  equity,  it  is  essential 
that  there  be  intentional  deceit  in  the  defendant,  or  at  all 
events,  that  degree  of  gross  negligence  which  amounts  to 
evidence  of  an  intent  to  deceive.  [151] 

3.  A  party  taking  with  notice  of  an  equity,  takes  sub- 
ject to  that  equity.*  The  meaning  of  this  doctrine  is,  that 
if  a  person  acquiring  property  has,  at  the  time  of  aquisi- 
tion,  notice  of  a  prior  equity  binding  the  owner  in  respect 
of  that  property,  he  shall  be  assumed  to  have  contracted 
for  that  only  which  the  owner  could  honestly  transfer,  viz., 
his  interest,  subject  to  the  equity  as  it  existed  at  the  date 
of  the  notice.  In  accordance  with  this  principle,  the  pur- 
chaser of  property  from  a  trustee  with  notice  of  the  trust 
is  himself  a  trustee  for  the  same  purposes;  the  purchaser 
of  property  which  the  vendor  has  already  contracted  to  sell, 
with  notice  of  such  prior  contract,  is  bound  to  convey  to  the 
claimant  under  it,  etc.  [152] 

The  notice  required  by  this  doctrine  is  a  notice  of  an 

».  Id.,  118.  4.  Id.,  122. 

8.  Id.,  120. 
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equity,  which  if  clothed  with  legal  completeness  would  be 
indefeasible,  and  not  merely  notice  of  a  defeasible  legal  in- 
terest, or  of  an  interest  which,  if  legal,  would  be  defeasible. 

A  remarkable  illustration  of  the  doctrines  of  notice  is 
presented  by  the  rule  which  requires  the  purchaser  under 
a  trust  for  sale,  to  see  to  the  application  of  his  purchase- 
money.  [155]  The  rule  requires  the  purchaser  to  ascertain 
that  his  purchase-money  is  in  fact  rightly  applied.  [156] 
If  the  trust  be  to  pay  it  over  to  other  persons,  he  must  see 
that  such  payments  are  made;  if  it  be  to  invest  the  amount 
in  the  names  of  the  trustees,  he  must  see  that  the  invest- 
ment is  duly  made,  though  he  need  notinterferewithits sub- 
sequent application.*^  In  order  to  obviate  this  inconveni- 
ence, it  is  usual  to  declare  by  an  express  clause  that  the 
trustee's  receipt  shall  be  a  discharge;  and  a  corresponding 
authority  will  arise  by  implication,  if  the  nature  of  the 
trust  be  inconsistent  with  the  contrary  view. 

As  to  what  degree  of  information  will  amount  to  notice, 
it  is  not  essential  that  the  notice  be  given  to  the  party  him- 
self; but  notice  to  his  counsel,  solicitor,  or  agent  is  sufficient, 
whether  given  in  the  same  or  in  another  transaction,  pro- 
vided there  be  adequate  reason  to  conclude  that  the  facts 
continued  in  remembrance.*  [157] 

As  to  notice  by  lis  pendens  or  an  interlocutory  decree, 
it  is  presumed  that  legal  proceedings,  during  their  contin- 
uance, are  publicly  known  throughout  the  realm.  On  the 
other  hand,  a  final  decree  or  judgment  is  not  notice;  nor  a 
flat  in  bankruptcy;  nor  the  registration  of  a  deed;  nor  the 
docketing  or  the  registration  of  a  judgment.  [Consult  the 
statutes  of  the  several  States  upon  these  subjects.]  But 
if  it  appear  that  a  search  was  actually  made,  it  will  be  pre- 

5.  3  Sug.  V.  &  P.  158.    Where  the  for  debts  or  for  debts  and  legacies, 

trust  is  for  the  payment  of  scheduled  the  purchaser  is   not  bound  to  look 

or  specified  debts,  the  American  cases  to    the    application  of  the  purchase 

generally    hold    that    the    purchaser  money.    Cadbury  v.  Duval,  10  Pa.  St. 

must   see   to   the   application   of   the  1^67;   Gardner  v.  Gardner,   3   Mason, 

purchase   money.     Gardner   v.  Gard-  178;  Andrews  v.  Sparhawk,  13  Pick, 

ner,  3   Mason,   178;   Cadbury  v.  Du-  393;   note  to  Adams'    Equity     (Am. 

ral,  10  Pa.  St.  267;  but  where  there  Ed.),  •ise. 

is  a  general  charge  or  power  to  sell  6.  Fuller  y.  Bennett,  3  Hare,  394. 
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sumed  that  the  entry  was  found,  and  the  purchaser  will  be 
affected  with  notice  of  its  contents. 

In  the  absence  of  any  actual  information  of  the  equity, 
the  party  may  also  be  affected  with  notice  by  information 
of  any  fact  or  instrument  relating  to  the  subject  matter  of 
his  contract,  which  if  properly  injuired  into  would  have 
led  to  its  ascertainment.'^  [158]  If,  for  instance,  he  pur- 
chases land  which  he  knows  to  be  in  the  occupation  of  an- 
other than  the  vendor,  he  is  bound  by  all  the  equities  of  the 
party  in  occupation.  If  he  knows  of  any  instrument  form- 
ing directly  or  presumptively  a  link  in  the  title,  he  will  be 
presumed  to  have  examined  it,  and  therefore  to  have  notice 
of  all  other  instruments  or  facts  to  which  an  examination  of 
the  first  could  have  led  him. 

The  mere  want  of  caution  is  not  notice.  If  indeed  there 
be  a  wilful  abstinence  from  inquiry,  or  any  other  act  of 
gross  negligence,  it  may  be  treated  by  the  court  as  evidence 
of  fraud;  but  though  evidence  of  fraud,  it  is  not  the  same 
thing  as  fraud.  The  party  may  have  acted  bona  fide^  and 
if  he  has  done  so,  there  is  no  equity  against  him.® 

If  no  superior  equity  exists,  the  conmion  course  of  law 
is  not  interfered  with.  [159]  The  equities  are  equal,  and 
the  law,  or  the  analogy  of  law,  will  prevail 

If  there  be  a  legal  right  in  either  party,  the  Court  of 
Chancery  remains  neutral.  Thus  if  the  purchaser  of  pro- 
perty without  notice  of  a  prior  equity  has  procured  a  con- 
veyance of  the  legal  estate  either  to  himself  or  to  an  ex- 
press trustee  for  him,  this  legal  estate  will  secure  him  at 
law,  and  his  priority  therefore  will  be  absolute  over  all 
claimants.® 

If  there  be  no  legal  right  in  either  party,  the  Court  of 
Chancery  cannot  be  neutral,  for  it  is  the  only  tribunal  com- 
petent to  take  cognizance  of  the  dispute.  [160]  In  this 
case,  therefore,  it  acts  on  the  analogy  of  law,  and  gives 
priority  to  that  title  which  most  nearly  approximates  to  a 

7.  Notes  to  La  Neve  Le  Neve,  2  8.  See  Jones  v.  Smith,  1  Hare,  43. 
Lead.  Cas.  Eq.    (1st  Am.  Ed.),  p.  i,  9.  Eaton's    Equity,    61;    Gibler    t. 

165.  Trimble,  14  Ohio,  323. 
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legal  one;  viz.,  to  an  executed  and  perfect  title  in  equity, 
rather  than  to  one  which  is  executory  and  ipiperfect. 

The  methods  by  which  a  title  may  be  perfected  in  equity 
differ  according  to  the  subject-matter  of  conveyance. 
Where  an  equity  of  redemption,  whether  in  real  or  per- 
sonal estate,  is  the  subject,  the  conveyance  will  be  perfected 
by  the  joinder  of  the  mortgagee,  and  by  his  declaration 
that  the  purchaser  shall  be  entitled  to  redeem.*  Where  a 
trust  estate  in  realty  is  the  subject,  the  conveyance  will  be 
perfected  if  the  trustee  acknowledge  a  trust  for  the  pur- 
chaser, either  by  executing  a  declaration  to  that  effect,  or 
by  joining  in  the  conveyance  of  his  cestui  que  trust,  though 
without  purporting  to  pass  his  own  estate.*  Where  a 
trust  estate  in  personalty  or  a  chose  in  action  is  the  subject, 
the  assignment  is  perfected  by  notice  to  the  trustee  or  deb- 
tor, which  operates  as  a  constructive  transfer  of  possession.' 
[161]    ■ 

It  has  been  already  stated  that  in  order  to  avoid  the  post- 
ponement of  the  latter  equity,  freedom  from  notice  is  in- 
dispensable. The  notice,  however,  is  a  notice  existing  at 
the  acquirement  of  the  equity,  not  a  notice  at  the  comple- 
tion of  the  right.  The  latter  purchaser  or  encumbrancer, 
on  payment  of  his  money,  becomes  an  honest  claimant  in 
equity,  and  is  entitled,  if  he  can,  to  protecct  his  claim.* 

If  there  be  no  legal  right,  or,  in  respect  of  equitable  sub- 
ject-matter, no  perfect  equitable  right  in  any  of  the  claim- 
ants, as,  for  example,  if  the  estate  be  still  outstanding  in  the 
original  owner,  or  in  some  third  person  not  constituted  a 
trustee  for  any  claimant  individually,  the  claims  will  be 
satisfied  in  order  of  date.^  [162] 

The  maxim  of  Bon-fiiterfereiice  between  equal  equities  is  the  foanda* 
tlon  of  tlie  doctrine  of  taclLfng  in  eqoity.  [Inapplicable  to  tbls  couDtry.] 

1.  3  Sug.  V.  &  P.  422.  Van   Buskirk  v.   Ins.  Co.,   14   Conn. 

S.  Maundrell  v.  MaundreU,  10  Ves.  145. 

270.  4.  See,     generally,    as    to    notice, 

8.  Foster  v.  Cockerell,  a  CI.  A  Fin.  Eaton's  Equity,  122  et  seq. 

456.     Notice  is  not  generally  consid-  6.  Brace    v.     Marlborough,    2     P. 

ered  necessary  in  the  United  States.  Wms.  491;   Frere  v.  Moore,  8  Price, 

U.  S   V.  Vaughan,  3  Binn.  394;  War-  475.     See  3  Sug.  V.  A  P.  81,  422. 
ren  ▼.  Copelin,  4  Mete.  594.    Contra, 
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The  cases  to  which  this  doctrine  applies  are  those  where  several  en- 
cumbrances have  been  created  on  an  estate,  and  two  or  more  of  them, 
not  immediately  successive  to  each  other,  have  become  vested  in  a  single 
claimant  [163]  The  doctrine  on  this  subject  is,  that  if  the  double  en- 
cumbrancer is  clothed  with  a  legal  or  superior  equitable  right,  he  may, 
as  against  the  mesne  claimantB,  tack  to  his  original  claim,  a  claim  for  any 
further  amount  due  to  him  in  the  same  character,  which  was  advanced 
expressly  or  presumfttively  on  credit  of  the  estate  without  notice  of  the 
mesne  equity.  If,  for  example,  a  third  mortgagee,  having  advanced  his 
money  without  notice  of  a  second  mortgage,  should  afterwards  get  a 
conveyance  of  the  legal  estate  from  the  first  mortgagee,  the  second  mort- 
gagee would  not  be  permitted  to  redeem  the  first  mortgage,  after  f<n> 
fMsre  at  law»  without  rsdeeming  the  third  also. 
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CHAPTER  V.  [166] 

OF  BB-EXEOUTION,   OORBECTION,   SESOI8SIOI7,   AND 
CANCELLATION. 

The  purisdiction  of  the  Court  of  Chancery  for  the  re-exe- 
cation  of  an  instrument,  and  other  similar  relief,  arises  not 
only  on  a  destruction  or  concealment  by  the  defendant,  but 
also  on  an  accidental  destruction  or  loss,  where  the  missing 
instrument  is  such  that  its  non-production  would  perpe- 
tuate a  defect  of  title,  or  would  preclude  the  plaintiff  from 
recovering  at  law.  The  most  ordinary  instances  in  which 
this  jurisdiction  is  exercised,  are  those  of  lost  bonds  and 
negotiable  securities,  the  non-production  of  which  would 
defeat  an  action.  [167]  And  in  these  cases  the  decree  is 
not  confined  to  re-execution,  but,  to  avoid  circuity  of  ac- 
tion, extends  to  payment.  In  order,  however,  that  the  ju- 
risdiction may  attach,  it  is  essential  that  an  affidavit  be  an- 
nexed to  the  bill,  averring  that  the  instrument  is  destroyed 
or  lost,  or  that  it  is  not  in  the  plaintiff  ^s  custody  or  powei\ 
and  that  he  knows  not  where  it  is,  unless  it  is  in  the  hands 
of  the  defendant.  The  same  facts  must  be  also  admitted  or 
proved  at  the  hearing.^ 


1.  By  statute  in,  we  know  not  how 
many  states,  the  owner  may  upon 
complying  with  the  conditions  im- 
posed by  statute  recover  in  a  court  of 
Itiw.  The  statute  in  Hlinois  is  as 
follows:  "If  any  action  founded 
upon  any  note,  bond,  bill,  or  other 
instrument  in  writing,  or  in  which 
the  same,  if  produced,  might  be  al- 
lowed as  a  set- off  in  defense,  if  it 
shall  appear  that  such  instrument 
was  lost  while  belonging  to  the  party 
claiming  the  amount  due  thereon,  to 
entitle  him  to  recover  upon  or  set 
off  the  same,  he  may,  in  the  discre- 
tion of  the  court,  be  required  to  exe- 
cute a  bond  to  the  adverse  party  in 
a  penalty  at  least  double  the  amount 
of  such  note,  bill  or  instrument,  with 


sufficient  security  to  be  approved  by 
the  court  in  which  the  action  i8  pend- 
ing, conditioned  to  indemnify  the  ad- 
verse party,  his  heirs,  executors  or 
administrators,  against  all  claims  by 
any  other  person  on  account  of  such 
instrument,  and  against  all  cost  and 
expenses  by  reason  thereof.'* 

Equity  has  jurisdiction  in  such  a 
case  notwithstanding  the  statute. 
Shields  ▼.  Com.,  4  Rand.  541;  People 
V.  Pace,  57  111.  App.  674.  Plaintiff 
cannot  by  suing  upon  the  original 
consideration  under  the  common 
counts,  escape  giving  indemnity.  Fi- 
ler V.  Uchtman,  10  111.  App.  488.  S<*p, 
also,  generally,  O'Neil  v.  O'Neil,  12.1 
111.  361;  Irwin  ▼,  Planters*  Bank,  1 
Humph.  145. 
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The  jmisdiction  to  correct  written  instruments  which 
have  been  erroneously  framed,  is  obviously  appropriate  to 
equity  alone.  [168]  A  court  of  law  may  construe  and  en- 
force the  instrument  as  it  stands,  or  may  set  it  aside  alto- 
gether, if  there  be  adequate  cause.  But  it  cannot  compel 
any  alteration  to  be  made;  and  avoidance  of  the  entire  in- 
strument would,  in  the  case  which  we  are  now  considering, 
be  a  nullification,  and  not  an  afl&rmance,  of  what  was  really 
meant. 

The  most  obvious  and  easy  exercise  of  this  jurisdiction 
is  where  an  instrument  has  been  executed  in  order  to  the 
performance  of  a  pre-existing  trust,  or  where  it  purports 
to  have  been  executed  in  pursuance  of  an  agreement  which 
it  recites.  [169]  In  the  former  case,  the  parties  bound  by 
the  trust  have  no  authority  to  vary  it,  or  to  execute  any  in- 
strument inconsistent  with  its  terms;  and  if  they  do  so, 
whether  intentionally  or  not,  there  is  a  manifest  equity  to 
correct  their  error.  In  the  second  case,  where  the  instru- 
ment purports  to  carry  into  execution  an  agreement  which 
it  recites,  and  exceeds  or  falls  short  of  that  agreement, 
there  is  no  diflSculty  in  rectifying  the  mistake;  for  then 
there  is  clear  evidence  in  the  instrument  itself  that  it  oper- 
ates beyond  its  real  intent. 

If,  however,  there  is  no  recital  of  any  agreement,  but  a 
mistake  is  alleged,  and  extrinsic  evidence  tendered  in  proof 
that  it  was  made,  the  limits  of  the  equity  for  correction  are 
more  di£5cult  to  define.  The  prima  facie  presumption  of 
law  is,  that  the  written  contract  shows  the  ultimate  in- 
tention, and  that  all  previous  proposals  and  arrangements, 
so  far  as  they  may  be  consistent  with  that  contract,  have 
been  deliberately  abandoned.  It  seems,  however,  that  the 
instrument  may  be  corrected,  if  it  is  admitted  or  proved  to 
have  been  made  in  pursuance  of  a  prior  agreement,  by  the 
terms  of  which  both  parties  meant  to  abide,  but  with  which 
it  is  in  fact  inconsistent;  or  if  it  is  admitted  or  proved  that 
an  instrument  intended  by  both  parties  to  be  prepared  in 
one  form,  has,  by  reason  of  some  undesigned  insertion  or 
omission,  been  prepared  and  executed  in  another.  But  it 
is  not  sufficient  that  there  is  a  mistake  as  to  the  legal  con- 
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sequences  of  the  instrument;  for  to  admit  correction  on  this 
ground  would  be  indirectly  to  contrue  by  extrinsic  evidence, 
and  the  proper  question  is  not  what  the  document  was  in- 
tended to  mean,  or  how  it  was  intended  to  operate,  but  what 
it  was  intended  to  be.^     [170] 

In  order  to  sustain  a  bill  for  relief  under  this  equity,  it  is 
essential  that  the  error  be  on  both  sides,  and  that  it  be  ad- 
mitted by  the  defendant  or  distinctly  proved.  [171]  It 
must  be  a  mistake  on  both  sides,  for  if  it  be  by  one  party 
only,  the  altered  instrument  is  still  not  the  real  agreement 
of  both.  A  mistake  on  one  side  may  be  a  ground  for  re- 
scinding a  contract,  or  for  refusing  to  enforce  its  specific 
performance;  but  it  cannot  be  a  ground  for  altering  its 
terms.* 

Where  land  is  the  subject  of  the  erroneous  instrument, 
the  reformation  of  an  executed  conveyance  on  parol  evi- 
dence is  not  precluded  by  the  statute  of  frauds,  for  other- 
wise it  would  be  impossible  to  give  relief.*  And  where  a 
mistake  in  an  executory  agreement  relating  to  land  is  al- 
leged, parol  evidence  may  be  admitted  in  opposition  to  the 
equity  for  specific  performance. 

A  will  cannot  be  corrected  by  evidence  of  mistake,  so  as 
to  supply  a  clause  or  word  inadvertently  omitted  by  the 
drawer  or  copier.  [172]  But  it  seems  that  if  a  clause  be 
inadvertently  introduced,  there  may  be  an  issue  to  try 
whether  it  is  part  of  the  testator's  will.*^ 

In  addition  to  the  cases  of  correction  on  direct  evidence 
of  mistake,  there  are  others  where  it  has  been  decreed  on  a 
presumption  of  equity;  as,  for  example,  where  bonds  given 
for  payment  of  a  joint  and  several  debt,  but  drawn  up  as 
merely  joint,  have  been  reformed  in  equity  and  made  joint 
and  several,  so  as  to  charge  the  estate  of  a  deceased  obli- 
gor. On  the  same  principle  it  is  held  that  where  a  loan  has 
been  made  to  several  persons  jointly,  it  must  be  presumed 
that  every  debtor  was  to  be  permanently  liable,  until  the 
money  should  be  paid;  and  that  therefore  a  debt  so  arising, 

2.  Sec,   generally,    Eaton's    Equity,         4.  Id.,  622. 
619  ei  acq,  and  cases  cited.  5.  8   Vin.   Abr.    188,   G.   a,   pi.   1; 

8.  Id.,  620.  Ncwburgh  v.  Newburgh,  5  Madd.  364. 
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though  at  law  it  is  the  joint  debt  of  all  the  co-debtors,  shall 
be  treated  in  equity  as  the  several  debt  of  each.®  An  im- 
portant instance  of  the  equity  in  respect  to  co-debtors  oc- 
curs in  the  case  of  debts  owing  by  a  partnership.  On  the 
death  of  a  partner,  the  liability  survives  at  law,  and  the 
debt  is  chargeable  on  the  surviving  partners  alone.  But  the 
deceased  partner's  assets  remain  liable  in  equity;  and  the 
liabilities  may  be  enforced  either  by  the  creditor  or  by  the 
surviving  partners.^ 

The  jurisdiction  for  Rescission  and  Concellation  arises 
where  a  transaction  is  vitiated  by  illegality  or  fraud,  or  by 
reason  of  its  having  been  carried  on  in  ignorance,  or  mis- 
take of  facts  material  to  its  operation.  [174]  And  it  is 
exercised  for  at  double  purpose;  first,  for  cancelling  execu- 
tory contracts,  where  such  contracts  are  invalid,  but  their 
invalidity  is  not  apparent  on  the  instrument  itself,  so  that 
the  defence  may  be  nullified  by  delaying  to  sue  until  the 
evidence  is  lost;  and  secondly,  for  setting  aside  executed 
conveyances  or  other  impeachable  transactions,  where  it  is 
necessary  to  replace  the  parties  in  statu  quo. 

The  mode  of  relief  under  this  equity  may  be  by  cancel- 
ation of  the  instrument,  or  reconveyance  of  the  property 
which  has  been  unduly  obtained,  or  by  an  injunction 
against  suing  at  law  on  a  vitiated  contract,  or  against  tak- 
ing other  steps  to  complete  an  incipient  wrong. 

1.  Rescission  and  Cancellation  for  illegality. 

It  is  a  maxim  of  law  that  ''ex  turpi  causa  non  oritur 
actio;''  and,  therefore,  if  a  contract  of  such  a  character  be 
made,  its  invalidity  will  be  a  defence  at  law,  whilst  it  re- 
mains unexecuted;  and  pari  ratione^  if  its  illegal  character 
be  not  apparent  on  the  face  of  it,  will  be  a  ground  for  can- 
cellation in  equity.  [175]  Such,  for  instance,  are  contracts 
entered  into  for  the  purposes  of  gaming  or  smuggling,  for 
inducing  or  aiding  prostitution,  etc.® 

If  the  contract  be  already  executed,  it  cannot  be  set  aside 
as  illegal  or  inunoral;  for  it  is  a  maxim  that '  'in  pari  delicto 

6.  Thorpe   v.   Jackson,   3   Y.   &   C.  7.  See  post.  Partnership. 

553.    See  quaere  in  2  DeG.  M.  &  G.  8.  See,   generally,   Eaton's   Equity, 

886.  69,  625. 
10 


Digitized  by  VjOOQ IC 


n20  Oi:  Kfc^cissiOiX  AND  Cancellation.        [Book  II. 

melior  est  conditio  defendentis/'^  But  it  is  otherwise 
where  a  law  is  made  to  prevent  oppression,  and  the  op- 
pressd  party  is  asking  relief,  e.  g.^  on  a  breach  of  the  sta- 
tutes against  usury;  for  in  such  a  case,  although  the  com- 
plainant has  joined  in  violating  the  law,  he  is  not  considered 
in  pari  delicto,  but  may  defeat  the  contract  after  comple- 
tion.^ 

So  long  as  the  contract  continues  executory,  the  maxim 
of  ''in  pari  delicto"  does  not  apply;  for  the  nature  of  th^ 
contract  would  be  a  defence  at  law,  the  decree  of  cancella- 
tion is  only  an  equitable  mode  of  rendering  that  defence 
effectual.  The  prayer,  however,  must  be  confined  to  can- 
cellation of  the  contract,  and  must  not  couple  relief  in  af- 
firmance of  it,  such  as  specific  performance  or  reformation 
of  error. 

2.  Rescission  and  Cancellation  by  reason  of  fraud. 

The  avoidance  of  transactions  on  the  ground  of  fraud  is  a 
copious  source  of  jurisdiction  in  equity.  With  respect  to 
fraud  used  in  obtaining  a  will,  this  jurisdiction  does  not 
exist.  If  the  will  be  of  real  estate,  it  is  exclusively  cog- 
nizable at  law;  if  of  personal  estate,  in  the  Ecclesiastical 
Court.^  In  other  cases  of  fraud,  the  Court  of  Chancery  has 
concurrent  jurisdiction  with  the  courts  of  law;  and  this 
jurisdiction  will  be  exercised  against  any  one  who  has 
abetted  or  profited  by  the  fraud,  and  after  any  length  of 
time.  [176]  The  infancy  of  the  defrauding  party  will  not 
exonerate  him.  The  absence  of  personal  benefit  is  no  ex- 
cuse. Even  the  innocence  of  a  party  who  has  profited  by 
the  fraud,  will  not  entitle  him  to  retain  the  fruit  of  another 
man's  misconduct,  or  exempt  him  from  the  duty  of  restitu- 
tion. 

With  respect  to  what  will  constitute  fraud,  it  is  impos- 
sible to  lay  down  a  specific  rule;  but  the  most  ordinary  in- 
stances of  its  occurrence  are  the  procuring  contracts  to  be 
made  or  acts  to  be  done  by  means  of  wilful  misrepresenta- 

9.  Gill    V.    WeW),    4    Monr.    299;  1.  Sec   note   Adams'    Equity    (Am. 

Swartzer  ▼.  Gillett,  1  Chand.  (Wise.)      Ed.),  •ITS. 

207.  %.  See,  however,  note  Adams  Equitj 

(Am.  Ed.),  *248. 
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tion,  either  express  or  implied,  and  the  procuring  them  to 
be  made  or  done  by  persons  under  duress  or  incapacity. 

In  order  to  constitute  a  fraud  of  the  first  class,  there 
must  be  a  representation,  express  or  implied,  false  within 
the  knowledge  of  the  party  making  it,  reasonably  relied  on 
by  the  other  party,  and  constituting  a  material  inducement 
to  his  contract  or  act.  [177] 

Where  no  statement  has  been  expressly  made,  a  misrep- 
resentation may  nevertheless  be  implied  from  conduct. 
[178]  But  mere  non-disclousre  is  generally  not  equivalent 
to  fraud.  There  are,  however,  cases  of  a  different  charac- 
ter, where  the  contract  is  necessarily  based  on  the  assump- 
tion of  a  full  disclosure,  and  where,  for  that  reason,  any 
degree  of  reticence  on  a  material  point  is  fraud,  as  in  the 
case  of  contracts  of  insurance  and  suretyship. 

Another  case  of  the  same  character  occurs  in  composi- 
tions by  a  debtor  with  his  creditor,  where  a  secret  bargain 
has  been  made  with  particular  creditors.  [179]  All  such 
secret  arrangements  are  utterly  void.  [180] 

In  like  manner  a  secret  agreement  on  marriage,  in  fraud 
of  the  relations  or  friends  of  one  of  the  parties,  will  be  re- 
lieved against  in  equity. 

Another  class  of  transactions  which  have  been  held  void, 
as  amounting  to  a  fraud  on  the  marriage  contract,  are  con- 
veyances by  an  unmarried  woman  of  her  property,  pending 
a  treaty  of  marriage,  without  the  knowledge  of  her  intended 
husband.' 

Besides  that  kind  of  fraud,  which  consists  in  misrepre- 
sentation, express  or  implied,  there  is  another  which 
vitiates  contracts  made  by  persons  under  duress  or  incapa- 
city. 

If  an  act  be  done  under  actual  duress,  it  may  be  after- 
wards avoided  even  at  law.*  [182] 

The  conveyances  and  contracts  of  idiots  and  lunatics  (ex- 
cept during  a  lucid  interval)  are  also,  generally  speaking, 

3.  See  Eaton's  Equity,  343;  Logaa  void.  See  Ewell's  Lead.  Gases  (1st 
▼.  Simmons,  3  Ired.  Eq.  487;  Tucker     Bd.),  760-794. 

V.  Andrews,  13  Me.  124. 

4.  Such   an   act    is    voidable,  not  21 
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void  at  law.'  But  the  feoffment  of  an  insane  person  is 
held  not  to  be  absolutely  void,  but  voidable  only.® 

The  mere  fact  that  the  party  was  in  a  state  of  lunacy,  or 
even  that  he  was  under  confinement,  will  not  per  se  induce 
the  court  to  interfere,  if  it  be  distinctly  shown  that  the  act 
was  beneficial  to  him,  that  no  coercion  or  imposition  was 
used,  and  that  he  knew  clearly  what  he  was  doing.^  [183] 

It  has  been  held  also  that,  independently  of  that  utter  im- 
becility which  will  render  a  man  legally  non  compos  a  con- 
veyance may  be  impeached  for  mere  weakness  of  intellecti 
provided  it  be  coupled  with  other  circumstances  to  show 
that  the  weakness,  such  as  it  was,  has  been  taken  advantage 
of  by  the  other  party.  But  the  mere  fact  that  a  person  is 
of  weak  understanding,  if  there  be  no  fraud  or  surprise,  is 
not  an  adequate  cause  for  relief. 

A  person  drunk  to  the  extent  of  complete  intoxication, 
so  as  to  be  no  longer  under  the  guidance  of  reason,  appears 
to  be  absolutely  incapable  of  making  a  contract,  so  that  his 
deed  is  void  at  law.^  If  the  degree  of  intoxication  falls 
short  of  this,  a  court  of  equity  will  generally  not  assist  the 
other  party  in  enforcing  his  claim.  But  it  seems  that  it 
will  confine  itself  to  standing  neuter,  and  will  not  relieve 
against  the  instrument,  unless  the  contracting  party  was 
drawn  in  to  drink  by  the  contrivance  of  the  other.* 

The  same  principle  which  vitiates  a  contract  with  an  in- 
capacitated person  is  extended  in  equity  to  avoid  benefits 
obtained  by  trustees  from  their  cestuis  que  trustent,  or  by 
other  persons  sustaining  a  fiduciary  character  from  those 
in  regard  to  whom  that  character  exists. 

If  a  trustee  be  appointed  for  the  sale  or  purchase  of  pro- 
perty, he  cannot  sell  to  or  purchase  from  himself,  however 
honest,  in  the  particular  case,  the  transaction  may  be.  [184] 
It  is  not  necessary  to  show  that  an  improper  advantage  has 
been  made;  but  the  cestui  que  trusty  if  he  has  not  confirmed 

5.  See,  however,  Ewell's  Lead.  7.  See  Ewell'a  Lead.  Cases  (lat 
Cases   (l8t  Ed.),  559,  574,  587.  Ed.)»  628  et  seq.  and  notes. 

e.  See  Ewell's  Lead.  Cases  (1st  8.  It  is  voidable,  not  void.  Ewcll's 
£d.),  559-574  and  notes.  Lead.  Cases   (1st  Ed.),  738. 

9.  Id.,  740  and  notes. 
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the  transaction  with  full  knowledge  of  the  facts,  may,  at 
his  option,  set  it  aside.^ 

There  is,  however,  no  positive  rule  that  a  trustee  can- 
not deal  with  his  cestui  que  trust;  but  in  order  to  do  so  he 
must  fully  divest  himself  of  all  advantage  which  his  char- 
acter as  trustee  might  confer,  and  must  prove,  if  the  trans- 
action be  afterwards  impugned,  that  it  was  in  all  respects 
fair  and  honest.*  And  where  even  any  person  stands  in  a 
relation  of  special  confidence  towards  another,  so  as  to  ac- 
quire an  habitual  influence  over  him,  he  cannot  accept  from 
him  a  personal  benefit  without  exposing  himself  to  the 
risk,  in  a  degree  proportioned  to  the  nature  of  their  con- 
nection, of  having  it  set  aside  as  unduly  obtained.  The 
general  principle  applies  to  all  the  variety  of  relations  in 
which  dominion  may  be  exercised  by  one  person  over  any- 
other;  but  in  proportion  as  the  relationship  is  less  known 
and  definite,  the  presumption  of  fraud  is  less  strong.  [185] 
Where  the  known  and  definite  relationship  exists  of  trus- 
tees and  cestui  que  trust,  attorney  and  client,  or  guardian 
and  ward,  the  conduct  of  the  party  benefited  must  be  such 
as  to  sever  the  connection,  and  to  place  him  in  the  same 
circumstances  in  which  a  mere  stranger  would  have  stood, 
giving  him  no  advantage  beyond  the  kindly  feeling  which 
the  connection  may  have  caused.  Where  the  only  relation 
is  that  of  friendly  habits  and  habitual  reliance  on  advice 
and  assistance,  accompanied  by  partial  employment  in  busi- 
ness, care  must  be  taken  that  no  undue  advantage  shall  be 
made.  But  no  rigorous  definition  can  be  laid  down,  so  as 
to  distinguish  precisely  between  the  effects  of  natural  and 
often  unavoidable  kindness,  and  those  of  undue  influence 
or  undue  advantage.* 

The  acts  which  have  been  hitherto  the  subject  of  in- 
quiry are  either  directly  fraudulent  at  law,  or  are  held 
fraudulent  in  equity  by  analogy  to  law.  [186]  There  is 
another  class  of  equitable  fraud  in  which  the  legal  analogy 
is  less  perceptible.  The  fraudulent  transactions  here  re- 
ferred to  are  bargains  made  with  expectant  heirs  or  re- 

1.  Eaton's   Equity,    323   and   cases         8.  Id.,  324. 
eited.  8.  Eaton's  Equity,  324,  326,  328.^ 
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maindermeny  during  the  lifetime  and  without  the  knowledge 
of  the  parent  or  other  ancestor.  Bargains  of  this  kind  are 
not  necessarily  and  absolutely  void.  They  may  be  sus- 
tained ab  initio,  if  they  are  proved  free  of  unfairness  or  in- 
adequacy; or  they  may  be  made  good  afterwards  by  the 
liargainer,  either  by  express  confirmation  or  by  continued 
acquiescence,  after  the  original  pressure  of  his  necessities 
has  ceased.  But  unless  they  can  be  sustained  on  one  of 
these  grounds,  they  may  be  set  aside  at  the  suit  of  the  bar- 
gainer, partly  as  having  been  made  under  the  pressure  of 
necessity,  but  principally  as  being  a  fraud  on  the  parent  or 
ancestor.*  The  decree  in  such  a  case  will  be  that  the  con- 
veyance shall  be  set  aside  as  an  absolute  sale,  but  shall 
stand  as  a  security  for  the  principal  and  interest  of  the 
money  advanced.  [187] 

3.  A  transaction  may  be  rescinded,  though  not  vitiated 
by  illegality  or  fraud,  on  the  ground  that  it  has  been  car- 
ried on  in  ignorance  or  mistake  of  facts  material  to  its 
operation.  [188] 

By  the  common  law,  money  paid  voluntarily  under  a 
mistake  of  fact  may  be  recovered  back  as  money  had  and 
received.  On  the  same  principle,  acts  which  have  been 
done  voluntarily  under  a  like  mistake  may  be  recalled  or 
annulled  by  a  suit  in  equity. 

The  most  ordinary  applications  for  this  class  of  relief  oc- 
<5ur  where  releases  or  compromises  have  been  made  affect- 
ing rights,  of  which  the  existence  was  unknown  or  the 
character  mistaken  by  the  party  executing  the  release  or 
compromise;  and  there  are  three  forms  in  which  such  ig- 
norance or  mistake  may  exist,  viz. : — 

1.  Where  the  instrument  is  executed,  not  by  the  way 
of  releasing  or  compromising  a  particular  right,  but  in  ig- 
norance or  mistake  as  to  the  facts  which  originate  that 
right,  such  instrument  would  be  set  aside  in  equity.^  [189] 

2.  Where  the  uncertainty  either  of  the  facts  or  of  the 
law  is  present  to  the  parties'  minds,  and  they  intend  to 
compromise  their  rights,  whatever  they  may  be,  i.  e.,  know- 
ing the  facts,  to  compromise  the  law,  or,  being  doubtful  of 

4.  Eaton's  Equity,  821,  320.  9.  Id.,  255-366  et  seq. 
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the  facts,  to  compromise  both  fact  and  law,  there  is  no 
reason  to  set  aside  the  transaction.^ 

3.  The  third  class  of  cases,  where  the  facts  are  known 
but  the  law  is  mistaken,  have  been  to  some  extent  the  sub- 
ject  of  conflicting  authorities.  The  rule  at  law  is  clear,  that 
''money  paid  by  a  man  with  full  knowledge  of  all  the  cir- 
cumstances, or  with  the  means  of  such  knowledge  in  his 
hands,  cannot  be  recovered  back  again  on  account  of  such 
payment  having  been  made  in  ignorance  of  the  law. '  '^  The 
principle  ought  to  be  the  same  in  equity.  The  authorities 
which  appear  most  opposed  to  it  are  those  of  Bingham  v. 
Bingham,  1  Ves.  Sr.  126,  and  Lansdown  v.  Lansdown,  Mos- 
ley,  364;  2  Jac.  &  W.  205.  In  general,  however,  the  rule 
may  be  stated  to  be  that  in  equity,  as  well  as  at  law,  a  mere 
mistake  of  law,  where  there  is  no  fraud  or  trust,  and  no  mis- 
take of  fact,  is  inmiaterial.^  [191] 

The  remedy  which  the  court  affords  on  a  void  transac- 
tion is  the  replacement  of  the  parties  in  statu  quo.  If,  for 
example,  a  bill  be  filed  by  the  obligor  of  a  usurious  bond  to 
be  relieved  against  it,  the  court,  in  a  proper  case,  will  can- 
cel the  bond,  but  only  on  his  refunding  the  money  ad- 
vanced. The  equity  is  to  have  the  entire  transaction  re- 
scinded, and  if  the  obligor  will  have  equity,  he  must  also 
do  equity.* 

There  is,  also,  a  jurisdiction  to  set  aside  awards  on  the 
ground  of  miscarriage  in  the  arbitrators,  where  the  fact  of 
such  miscarriage  does  not  appear  on  the  award,  and  cannot, 
therefore,  be  made  a  ground  for  impeaching  it  at  law. 

A  dispute  may  be  referred  to  arbitration  in  three  ways.^ 
1.  The  reference  may  be  by  mere  agreement  of  the  parties^ 
unaided  by  the  direction  of  any  court;  2.  It  may  be  by 
a  rule  of  court,  made  by  consent  in  an  action  actually  de- 
pending; aad  3.  It  may  be  by  agreement  to  refer  existing 
disputes,  which  might  be  the  subject  of  a  personal  action 
or  suit  in  equity,  but  with  respect  to  which  no  proceedings 

6.  Eaton's  Equity,  864.  1.  In  most  of  the  states  the  subject 

7.  Id.,  265.  of  arbitration  is  regulated  by  statute. 

8.  Id^  *258,  266.  Therefore,  consult  the  local  statutes, 
t.  Ii,66.  ./ 
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are  actually  depending.  [192]  In  those  cases  where  thi^ 
submission  is  by  mere  agreement,  it  is  revocable  by  either 
party  until  the  award  is  made  at  the  peril  of  an  action  for 
breach  of  contract;  but  where  the  agreement  has  been 
made  a  rule  of  court,  under  the  provisions  of  9  &  10  Wm. 
m.  c.  15,  it  is  now  by  statute  declared  irrevocable,  unless 
by  leave  of  the  court  or  one  of  its  judges. 

After  the  award  has  been  made,  the  power  of  revocation 
is  at  an  end;^  and  the  award  may  be  enforced  by  either 
party,  either  by  action  on  the  award  or  on  the  contract  to 
refer,  or  in  a  proper  case  by  suit  in  equity  for  specific  per- 
formance, •  or,  if  it  has  been  made  a  rule  of  court,  by  an 
attachment  for  contempt. 

In  order  to  resist  the  enforcement  of  the  award,  it  is 
necessary  that  its  validity  be  impeached.  It  is  not  suffi- 
cient for  this  purpose  to  contend,  or  even  to  prove,  that  it 
is  unreasonable  or  unjust.  But  if  any  fraud  or  partiality 
be  shown,  it  will  palpably  vitiate  the  award.^  And  even 
in  the  absence  of  actual  misconduct,  the  same  result  may 
follow,  if  the  arbitrators  have  failed  in  performance  of 
their  duty;  e.  g.j  if  they  have  not  declared  their  decision 
with  certainty;  if  their  award  be  not  final  on  all  points  re- 
ferred; if  it  exceed  the  authority  given;  if  they  have  acted 
on  a  mistake  of  law,  when  the  law  itself  is  not  referred, 
but  the  reference  was  to  decide  on  facts  according  to  law; 
or  if  they  have  acted  on  a  mistake  as  to  a  material  fact, 
admitted  by  themselves  to  have  been  made  and  to  have  in- 
fluenced their  judgment. 

If  any  of  these  objections  appear  on  the  face  of  the 
award,  they  invalidate  it,  and  preclude  its  enforcement  at 
law;  and  if  there  be  actual  fraud,  it  may  be  pleaded  in 
avoidance  at  law.  [193]  If  there  be  mere  miscarriage,  not 
apparent  on  the  face  of  the  award,  it  cannot  be  pleaded  in 
avoidance  at  law,  but  must  be  made  available  by  an  inde- 
pendent application  to  set  aside  the  award.    And  where 

8.  See  Tobey  ▼.  Bristol  County,  3         4.  Herrick   t.   Blair,   1   John.   (A. 
Story,  800.  101. 

8.  Jones   y.   Boston  Mill,   4   Pick. 

507. 
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the  submission  rests  on  mere  agreement,  and  is  not  a  rule 
of  any  court,  the  jurisdiction  for  this  purpose  is  exclusive 
in  equity.  If  the  submission  is  by  rule  at  nisi  prius,  the 
jurisdiction  is  concurrent  in  law  and  equity.  For  the  court 
of  law  which  directed  the  reference  retains  a  superintend- 
ing power,  and  the  Court  of  Chancery  has  its  ancient  juris- 
diction over  the  parties  to  the  action,  of  which  the  refer- 
ence is  merely  a  modified  continuance.  In  the  third  class, 
where  a  submission  by  agreement,  not  made  in  any  cause, 
has  been  made  a  rule  of  court  under  the  statute,  the 
jurisdiction  is  exclusive  in  the  court  of  which  the  submis- 
sion has  been  made  a  rule. 
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CHAPTER  VI.  [194] 

OP  INJUNCTION  AGAINST  PEOCEEDINGS  AT  LAW. BILLS  OF  PBAOS. 

INTERPLEADER. INJUNCTION  AGAINST  TORT. 

The  equity  for  rescission  is  effectuated,  not  only  by  can- 
cellation of  an  instrument  or  by  reconveyance  of  property, 
but  by  injunction  against  suing  at  law  on  a  vitiated  con- 
tract, or  against  taking  other  steps  to  complete  an  inci- 
pient wrong.  The  right  to  injunctive  relief  is  not  confined 
to  the  equity  for  rescission,  but  extends  to  all  cases  where 
civil  proceedings  have  been  commenced  before  the  ordi- 
nary tribunals  in  respect  of  a  dispute  which  involves  an 
equitable  element,  or  where  an  act  is  commenced  or  threat- 
ened, by  which  an  equity  would  be  infringed  The  restraint 
may  be  imposed  either  by  a  final  decree,  forbidding  the  act 
in  perpetuum  *  on  establishment  of  the  adverse  right,  or  by 
interlocutory  writ,  forbidding  it  pro  tempore^  whilst  the 
right  is  in  litigation. 

The  injunction  against  proceedings  in  another  court  is 
an  auxiliary  decree  or  writ,  made  or  issued  to  restrain 
parties  from  litigation  before  the  ordinary  tribunals  where 
equitable  elements  are  involved  in  the  dispute.  The  ex- 
istence of  such  an  equitable  element,  or  the  pendency  of  a 
suit  respecting  it,  is  not  recognized  by  the  ordinary  tribu- 
nals as  a  bar  to  their  own  procedure;  but  the  bar  must  be 
made  effectual  by  an  injunction^  out  of  Chancery,  which 
does  not  operate  as  a  prohibition  to  the  ordinary  court,  but 
restrains  the  plaintiff  personally  from  further  steps.^  [195] 

As  soon  as  the  defendant  has  put  in  a  full  answer,  he  may 
move  to  dissolve  the  injunction.  [196]  And  it  is  then  a 
question  for  the  discretion  of  the  court,  whether  on  the 
facts  disclosed  by  the  answer,  or,  as  it  is  technically  termed, 

1.  Forever.  (1909),  ch.  19,  where  the  cases  are 

2.  For  the  time  being.  fully  collected. 

3.  See  the  bubject  of  staying  ac-  4.  The  parties,  not  the  court,  are 
tions  and  suits  by  injunction  fully  restrained.  Joyce  on  Injunctions,  S 
considered    in    Joyce    on    Injunctions  545. 
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on  the  equity  confessed,  the  injunction  shall  be  at  once  dis- 
solved, or  whether  it  shall  be  continued  to  the  hearing. 
The  general  principle  of  decision  is,  that  if  the  answer 
shows  the  existence  of  an  equitable  question,  such  question 
shall  be  preserved  intact  until  the  hearing.  But  the  par- 
ticular mode  of  doing  this  is  matter  of  discretion.*^ 

If  the  plaintiff  is  willing  to  admit  the  demand  at  law, 
and  to  give  judgment  in  the  action,  but  is  unwilling  to  pay 
money  to  the  defendant,  which,  if  once  paid,  it  might  be 
diflScult  to  recover,  he  may  have  the  injunction  continued 
on  payment  of  the  money  into  court.  If  he  is  desirous  to 
try  his  liability  at  law,  the  injunction  will  be  dissolved 
with  liberty  to  apply  again  after  a  verdict;  but  unless  the 
defendant's  right  at  law  be  admitted,  he  will  not  be  re- 
strained from  trying  it,  except  where  it  is  obvious  from 
his  own  answer  that  the  relief  sought  must  ultimately  be 
decreed.  Where  the  question  has  been  already  tried  at 
law,  and  judgment  obtained  by  the  plaintiff  there,  he  will 
be  restrained  from  issuing  execution,  if  it  appear  that  there 
is  an  equitable  question  to  be  decided  before  the  matter  can 
be  safely  disposed  of.  If  at  the  hearing  the  decision  is 
with  the  plaintiff  in  equity,  the  injunction  is  made  per- 
petual. 

The  exercise  of  the  jurisdiction  after  judgment  is  not 
frequent  Tlie  rule  on  this  subject  appears  to  be  as  fol- 
lows: First,  that  if,  after  judgment,  additional  circumstan- 
ces are  discovered  not  cognizable  at  law,  but  converting 
the  controversy  into  matter  of  equitable  jurisdiction,  the 
Court  of  Chancery  will  interpose.  [197]  Secondly,  that 
even  though  the  circumstances  so  discovered  would  have 
been  cognizable  at  law,  if  known  in  time,  yet  if  their  non- 
discovery  has  been  caused  by  fraudulent  concealment,  the 
fraud  will  warrant  an  injunction.    But,  thirdly,  that  if  the 

5.  It  is  the  almost  universal    (but  been  filed.     Hoffman  v.   Livingstone, 

not    inflexible)    practice    to    dissolve  1  John.  Ch.  211;   Livingston  v.  Liv- 

the    injunction,    where    the    answer  ingston,  4  Paige   Ch.   Ill;    Hollister 

fully  denies  the  equity  of  the  bill;  y.  Barkley,  9  N.  H.  230;  Roberts  v. 

and  also  to  deny  the  writ  when  ap*  Anderson,  2  John.  Ch.  204. 
plied   for  after  such  an  answer  haa 
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newly  discovered  facts  would  have  been  cognizable  at  law, 
and  there  has  been  no  fraudulent  conceament,  the  mere^ 
fact  of  their  late  discovery  will  not  of  itself  create  an 
equity;®  although  if  a  bill  of  discovery  has  been  filed  in  due 
time,  the  proceedings  at  law  might  have  been  stayed  until 
the  discovery  was  obtained.  And  still  less  can  any  equity 
arise,  if  the  facts  were  known  at  the  time  of  the  trial,  and 
the  grievance  complained  of  has  been  caused  either  by 
a  mistake  in  pleading,  or  other  mismanagement,  or  by  a 
supposed  error  in  the  judgment  of  the  court. 

The  jurisdiction  to  enjoin  against  proceedings  in  other 
courts  is  not  limited  to  proceedings  in  the  courts  of  law, 
although  it  is  more  usually  exerted  with  reference  to  them. 
[198] 

In  addition  to  the  injunctive  jurisdiction  in  regular  suits, 
there  is  a  similar  authority  exercised  in  a  summary  way, 
where  proceedings  have  been  taken  in  another  court,  against 
or  by  officers  of  the  Court  of  Chancery,  in  respect  of  claims 
arising  out  of  their  official  acts.  [199]  In  this,  as  well  as 
the  former  cases,  the  principle  on  which  the  court  proceeds 
is  that  of  giving  efficacy  to  its  own  authority  by  rejecting 
foreign  interference.  If  its  processes  are  improprly  or  ir- 
regularly issued,  that  is  a  matter  to  be  dealt  with  by  itself 
alone;  and  if  redress  be  sought  elsewhere  an  injunction  will 
lie.  If  in  acting  under  a  regular  authority  its  officers  mis- 
conduct themselves,  that  is  a  matter  which  may,  at  the  dis- 
cretion of  the  court,  be  either  left  to  the  ordinary  tribunals, 
or  examined  by  itself.  But  the  latter  course  is  generally 
adopted,  and  the  parties  are  enjoined  from  having  recourse 
to  law. 

A  bill  of  peace  is  a  bill  filed  for  securing  an  established 
legal  title  against  the  vexatious  recurrence  of  litigation, 

6.  "Any  fact  which  clearly  proves  in  himself  or  his  agent,  will  author- 
it  to  be  against  conscience  to  execute  ize  a  court  of  equity  to  interfere  by 
a  judgment  at  law  and  of  which  the  injunction."  Note,  Adams'  Equity 
injured  party  could  not  have  availed  (Am.  Ed.),  *197i  Maine  Ins.  Co.  v. 
himself  in  a  court  of  law,  or  of  which  Hodson,  7  Cranch,  332  and  other 
lie  might  have  availed  himself,  but  cases  there  cited;  Joyce  on  Injunc* 
•nas  preventPtl  by  fraud  or  accident  tions,  ch.  21. 
unmixiMl  with  any  fault  or  negligence 
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whether  by  a  nmnerous  class  insisting  on  the  same  right,  or 
by  an  mdividnal  reiterating  an  nnsuccessfnl  claim.  The 
equity  is,  that  if  the  right  be  established  at  law,  it  is  en- 
titled to  adequate  protection. 

Bills  of  peace  of  the  first  class  are  those  where  the  same 
right  is  claimed  by  or  against  a  numerous  body;  as,  for 
example,  where  a  parson  claims  tithes  against  his  pari- 
shioners, or  the  parishioners  allege  a  modua  against  the 
parson.  In  all  these  cases,  the  only  form  of  procedure  at 
common  law  would  be  that  of  a  separate  action  by  or 
against  each  parishioner,  which  would  only  be  binding  as 
between  the  immediate  parties,  and  would  leave  the  general 
right  still  open  to  litigation.  [200]  In  order  to  remedy 
this  evil,  a  suit  may  be  sustained  in  the  Court  of  Chancery, 
in  which  all  parties  may  be  joined,  either  individually  or  as 
represented  by  an  adequate  number.  If  any  question  of 
right  be  really  in  dispute,  it  will  be  referred  to  the  deci- 
sion of  a  court  of  law;  and  when  the  general  right  has  been 
fairly  ascertained,  an  injunction  will  be  granted  against 
further  litigation.  If  particular  individuals  have  special 
grounds  of  claim,  those  claims  will  be  left  untouched.^ 

In  order  to  originate  this  jurisdiction,  it  is  essential  that 
there  be  a  single  claim  of  right  in  all  arising  out  of  some 
privity  or  relationship  with  the  plaintiff. 

A  bill  of  peace,  therefore,  will  not  lie  against  independent 
trespassers,  having  no  common  claim  and  no  appearance  of 
a  common  claim  to  distinguish  them  from  the  rest  of  the 
community. 

Bills  of  peace  of  the  second  class  are  those  where  a  right, 
claimed  by  an  individual,  is  indefinitely  litigated  by  him 
without  success.  [201]  The  necessity  for  bills  of  this  class 
originates  in  the  nature  of  the  action  of  ejectment,  which  is 
based  on  a  fictitious  dispute  between  fictitious  parties,  so 
that  the  rights  of  the  real  litigants  are  only  indirectly  tried. 
[202]  The  consequence  of  this  is  that  the  result  of  the  ac- 
tion is  not  conclusive,  but  that  fresh  actions  may  be  repeat- 

7.  In  order  to  maintain  a  bill  of  ▼.  Hills,  2  John.  Ch.  281.  See,  gen- 
peace  the  complainant  must  have  first  erally,  Joyce  on  Injunctions,  88  518- 
established  his  title  at  law.    Eldredge      544. 
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edly  brought,  and  the  snccessfnl  party  harassed  by  indefi- 
nite litigation.  In  order  to  remedy  this  oppression,*  a  juris- 
diction has  been  assumed  by  the  Court  of  Chancery;  and  a 
bill  will  lie,  after  repeated  trials  at  law  and  satisfactory 
verdicts,  to  have  an  injunction  against  further  litigation.® 

A  bill  of  interpleader  is  a  biU  filed  for  the  protection  of 
a  person  from  whom  several  persons  daim  legally  or  equi- 
tably the  same  thing,  debt,  or  duty;  but  who  has  incurred 
no  independent  liability  to  any  of  them,  and  does  not  him- 
self daim  an  interest  in  the  matter.  The  equity  is  that  the 
conflicting  claimants  should  litigate  the  matter  amongst 
themselves,  without  involving  the  stakeholder  in  their 
dispute. 

In  order  to  originate  the  equity  of  interpleader,  three 
things  are  essential,  viz.:  — 

1.  The  same  thing,  debt,  or  duty  must  be  daimed  by 
both  the  parties  against  whom  relief  is  asked.  [203] 

If  the  subject  in  dispute  has  a  bodily  existence,  as  in  the 
original  cases  of  interpleader  at  law,  no  difficulty  can  arise 
on  the  ground  of  identity;  but  where  it  is  a  chose  in  action, 
it  becomes  necessary  to  determine  what  constitutes  identity. 
[204]  And  this  is  a  question  which,  in  each  case,  must  be 
determined  by  the  original  nature  and  constitution  of  the 
debt. 

2.  The  party  seeking  relief  must  have  incurred  no  inde- 
pendent liability  to  either  claimant. 

3.  He  must  claim  no  interest  in  the  matter.  [205] 

If  the  circumstances  be  such  as  to  sustain  the  jurisdic- 
tion, the  party  against  whom  the  double  claim  is  made  may, 
for  his  own  protection,  file  a  bill  praying  that  the  claimants 
may  interplead  together,  and  that  he  may  be  indemnified; 
and  on  payment  into  court  of  the  amount  due  may  obain 
an  injunction  against  any  proceeding  commenced  or  threat- 
ened at  law  or  in  equity.® 

When  an  answer  has  been  put  in  by  the  enjoined  defend- 

8.  Joyce  on  Injunctions,  S  521.    In  9.  See  Joyce  on  Injunctions,  §§  541, 

some  states  there  are  statutes  limit-      564;  Eaton's  ICquity,  039  at  aeq, 
ing   the   number   of   trials   in   eject- 
ment.   Consult  the  local  statutes. 
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ant,  he  may  move  to  dissolve  the  injunction,  on  notice  to 
the  plaintiff  and  his  co-defendant;  and  if  such  co-defendant 
has  also  answered,  an  order  may  be  made  for  inquiry  as  to 
the  respective  titles.  [206]  But  such  inquiry  cannot  be 
directed  whilst  either  answer  is  outstanding,  because  the 
court  cannot  know  what  claim  such  answer  will  make.  If 
the  cause  is  carried  to  a  hearing,  a  like  inquiry  or  an  action 
will  be  directed  by  the  decree;  but  the  more  usual  practice 
is  to  obtain  the  direction  at  an  earlier  stage.  The  decree, 
when  made,  may  terminate  the  suit  as  to  the  plaintiff, 
though  the  litigation  may  continue  between  the  co-defend- 
ants; and  in  that  case  it  may  proceed  without  revivor,  not- 
withstanding the  plaintiff's  death.  i 

The  only  equity  on  which  the  jurisdiction  of  interpleader 
rests,  is  the  danger  of  injury  to  the  plaintiff  from  the  doubt- 
ful titles  of  the  defendants.  He  is  required,  therefore,  to 
satisfy  the  court  that  this  equity  exists  by  annexing  to  his 
bill  an  afl9davit  that  he  does  not  collude  with  either  claim- 
ant, and  the  want  of  that  afiSdavit  is  a  ground  of  demurrer. 

The  injunction  against  an  act  commenced  or  threatened, 
by  which  an  equity  would  be  infringed,  like  that  against 
suing  in  the  courts  of  law,  is  often  used  as  an  auxiliary 
process  in  respect  of  ordinary  equities;  e,  g,,  where  a  trustee 
is  enjoined  from  committing  a  breach  of  trust,  etc.  [207] 
But  there  is  one  class  of  cases  in  which  the  necessity  for 
injunctive  relief  constitutes  per  se  an  independent  equity; 
viz.,  that  of  torts  as  a  class  of  civil  wrongs  distinct  from 
cases  of  trust,  of  contract,  and  of  fraud. 

The  principle  of  injunctive  relief  against  a  tort  is,  that 
whenever  damage  is  caused  or  threatened  to  property,  ad- 
mitted or  legally  adjudged  to  be  the  plaintiff's,  by  an  act 
of  the  defendant,  admitted  or  legally  adjudged  to  be  a  civil 
wrong,  and  such  damage  is  not  adequately  remediable  at 
law,  the  inadequacy  of  the  remedy  at  law  is  a  sufficient 
equity,  and  will  warrant  an  injunction  against  the  commis- 
sion or  continuance  of  the  wrong.  And  though  damages 
cannot  be  given  in  equity  for  the  plaintiff's  loss,  yet  if  the 
defendant  has  made  a  profit,  he  will  be  decreed  to  account. 

The  equity  is  not  confined  in  principle  to  any  particular 
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acts,  but  those  in  respect  of  which  it  is  most  commonly 
enforced  are  five  in  number,  viz.:  waste,  destructive  tres- 
pass, nuisance,  infringement  of  patent  right,  and  infringe- 
ment of  copyright.  [208] 

Waste. —  The  essential  character  of  waste  is,  that  the 
party  committing  it  is  in  rightful  possession.  And,  there- 
fore, the  remedy  at  law  is  by  trespass  on  the  case  for  the 
injury  done  to  the  reversion.  There  are,  however,  no  means 
at  law  of  stopping  the  waste  itself  whilst  the  tenancy  con- 
tinues; and  for  that  purpose,  if  the  reversioner's  title  be 
admitted  or  proved  at  law,  the  prohibitive  jurisdiction  of 
equity  has  been  always  exercised.^ 

There  is  also  a  kind  of  waste  cognizable  in  equity  alone, 
and  called  equitable  waste,  where  the  owner  of  a  particular 
estate,  made  unimpeachable  of  waste  at  law,  is  committing 
waste  mala  fide,  or  in  a  manner  not  contemplated  by  the 
donor,  e.  g.,  by  maliciously  attempting  to  destroy  the  prop- 
erty or  attempting  to  cut  down  timber  which  was  planted 
for  ornament,  or  which  is  evidently  unfit  to  be  cut,  and 
which  was,  therefore,  not  meant  to  be  included  in  his  au- 
thority. [209] 

Destructive  trespass  is  damage,  amounting  to  the  de- 
struction of  the  estate,  done  by  a  stranger,  whose  posses- 
sion or  entry  is  unlawful.  It  is  now  settled  that  an  injunc- 
tion will  lie  for  protection  of  a  title,  admitted  or  proved  at 
law,  whenever  the  act  complained  of  is  not  a  mere  ouster 
or  temporary  trespass,  but  is  attended  with  permanent  re- 
sults, destrojring  or  materially  altering  the  estate;  as,  for 
example,  if  a  man  be  pulling  down  his  neighbor's  house, 
felling  his  timber,  working  his  quarries,  or  the  like.*  [210] 
If  it  be  a  mere  ouster  of  temporary  trespass,  the  recovery 
of  the  land  by  an  action  of  ejectment,  or  of  pecuniary  dam- 
ages by  an  action  of  trespass,  are  sufficient  remedies,  and 
an  injunction  will  not  lie. 

The  remedy  at  law  for  nuisance  is  by  indictment  in  re- 
spect of  public  nuisances,  and  by  action  in  respect  of  private 
nuisances  or  of  the  private  injuries  resulting  from  public 

1.  See  a  full  treatment  of  this  topio      .  8.  Id.,  ch.  30. 
in  Joyce  on  Injunctions,  ch.  40. 
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ones.  And  the  party  aggrieved  may  also  abate  or  remove 
the  nuisance  by  his  own  act,  so  as  he  commit  no  riot  in  doing 
it,  nor  occasion,  in  the  case  of  a  private  nuisance,  any  un- 
necessary damage.  [211]  The  remedies,  however,  at  law 
can  at  the  utmost  only  abate  or  afford  compensation  for  an 
existing  nuisance,  but  are  ineffectual  to  restrain  or  prevent 
such  as  are  threatened  or  in  progress;  and  for  this  reason 
there  is  a  jurisdiction  in  equity  to  enjoin,  if  the  fact  of 
nuisance  be  admitted  or  established  at  law,  whenever  the 
nature  of  the  injury  is  such  that  it  cannot  be  adequately 
compensated  by  damages,  or  will  occasion  a  constantly  re- 
curring grievance.' 

nie  patent  right  of  an  inventor  is  personal  property,  and 
assignable  by  writing  under  hand  and  seal;  and  if  it  be  in- 
fringed, the  inventor  or  his  alienee  has  a  remedy  at  law,  by 
an  action  for  damages.  [212]  And  in  consideration  of  the 
inefBciency  of  that  remedy,  he  may  also,  if  the  validity 
of  his  patent  and  the  fact  of  infringement  are  admitted  or 
established  at  law,  have  a  remedy  in  equity  by  injunction 
and  account.  The  right  originates  in  the  character  of  the 
patent  as  private  property,  and  not  in  the  mere  exclusive 
privilege.  The  validity  of  the  patent  itself,  and  the  fact  of 
infringement,  are  matters  which,  if  doubtful,  must  be  de- 
termined at  law.*  [213] 

The  copyright  of  an  author,  like  the  patent  right  of  an 
inventor,  is  personal  property,  and  transferable  by  assign- 
ment. [215]  If  the  right  be  infringed,  the  remedy  of  the 
author  or  his  alienee  at  law  is  by  an  action  of  trespass  on 
the  case  for  damages;  and  by  an  action  of  detinue  or  trover 
for  the  pirated  copies  or  their  value.  [216]  He  may  also 
sue  in  equity  for  an  injunction  and  account  if  the  right  and 
infringement  are  admitted  or  established  at  law.*  The 
jurisdiction  to  enjoin  in  equity  is  expressly  for  the  pro- 
tection of  copyright  as  property,  and  not  for  the  prevention 
of  improper  publications.  There  is,  therefore,  no  jurisdic- 
tion to  enjoin  against  a  wicked  or  libelous  work,  merely  on 
the  ground  of  its  mischievous  character;  and,  on  the  other 

3.  See  Joyce  on  Injunctions,  ch.  38.         5.  See  Joyce  on  Injunctions,  eh.  29. 

4.  See  Joyce  on  Injunctions,  ch.  27. 
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handy  if  a  work  alleged  to  be  copyright  be  tainted  by  im- 
morality, libel,  or  fraud,  it  is  not  acknowledged  as  property 
at  law;  and  in  that  case,  or  even  if  it  be  of  a  doubtful  tend- 
ency, the  Court  of  Chancery  will  not  interfere.  The  ex- 
istence of  the  right  itself,  and  the  fact  of  the  infringement, 
are  matters,  which,  if  doubtful,  must  be  determined  at  law. 

There  is  also  a  jurisdiction  to  enjoin  against  the  nse  of 
a  secret  of  trade  which  has  been  fraudulently  obtained, 
and  to  enjoin  against  damaging  the  plaintiff's  business  by 
representing  a  spurious  article  to  be  his.  If  a  person,  hav- 
ing made  a  discovery,  does  not  choose  to  protect  it  by  a 
patent,  he  has  no  exclusive  right  to  the  invention;  and  if 
another  person  can  discover  the  secret,  there  is  no  equity 
to  restrain  him  from  using  it.  It  must,  however,  be  dis- 
covered by  legitimate  means;  and,  therefore,  if  the  party 
acquiring  it  has  resorted  to  a  breach  of  trust  or  a  fraud, 
he  will  be  restrained  from  availing  himself  of  what  he  has 
learned.' 

Trade-marks. —  If,  again,  a  person  has  adopted  a  par- 
ticular device,  with  a  view  to  denoting  a  particular  article 
or  manufacture  as  his  own,  he  does  not  necessarily  acquire 
a  copyright  in  such  device,  and  cannot  restrain  on  that 
ground  its  user  by  another  man.  [217]  But  he  is  entitled, 
on  the  ordinary  principles  of  law,  to  insist  that  no  other 
person  shall  injure  his  business  by  representing  a  suprious 
article  to  be  his,  although  the  genuine  article  may  be  the 
one  to  which  he  has  no  exclusive  right.  And,  therefore,  if 
such  a  representation  be  made,  either  by  direct  misstate- 
ment or  by  imitation  of  his  device,  he  may  recover  damages 
at  law  for  the  injury  to  his  business,  and  pari  ratione  may 
have  an  injunction  in  equity.^ 

Having  now  examined  the  chief  objects  of  the  injunctive 
(Mjuity,  we  must,  in  conclusion,  notice  the  chief  incidents 
of  the  equity  itself.    These  incidents  are  three  in  number: — 

First,  it  attaches  only  on  an  admitted  or  legally  adjudged 
right  in  the  plaintiff,  admitted  or  legally  adjudged  to  be  in- 

6.  Williams  v.  Williams,  3  Meriv.      where  the  above  subject  is  treated  ex- 
157.  haustively. 

7.  Joyce    on    Injunctions,    eh.    26, 
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fringed  by  the  defendant  The  existence  of  the  rights  and 
the  fact  of  its  infringement,  must  be  tried,  if  disputed,  in  a 
court  of  law.  And,  therefore,  if  the  plaintiff  resorts  to 
equity  in  the  iBrst  instance,  he  should  forthwith  move  for 
an  interlocutory  injunction  to  protect  his  alleged  right  until 
decree,  and  thus  give  an  opportunity  of  directing  a  trial  at 
law,  so  that  when  the  cause  comes  on  for  hearing  it  may  be 
ready  for  immediate  adjudication.  When  the  motion  for  an 
interlocutory  injunction  is  made,  the  court,  having  regard 
to  the  extent  of  prima  facie  title  shown,  the  probability  of 
mischief  to  the  property,  and  the  balance  of  inconvenience 
on  either  side,  will  either  grant  the  injunction,  accompanied 
by  a  provision  for  putting  the  legal  right  into  an  immediate 
course  of  trial ;  or  will  send  the  parties  to  law,  directing  the 
defendant  to  keep  an  account ;  or  will  merely  retain  the  bill, 
with  liberty  for  the  plaintiff  to  proceed  at  law.®  [218] 

Secondly,  the  equity  extends  to  prohibit  the  continuance 
as  well  as  the  commission  of  a  wrong.®  Where  an  inter- 
locutory injunction  is  granted  against  the  continuance  of  a 
nuisance,  the  abatement  of  which  cannot  be  ordered  on 
motion  in  direct  terms,  it  becomes  what  is  called  a  man- 
datory injunction,  i.  e,,  an  injunction  so  framed  that  it  re- 
strains the  defendant  from  permitting  his  previous  act  to 
operate,  and,  therefore,  virtually  compels  him  to  undo  it. 

Thirdly,  the  equity  extends  to  an  account  of  the  defend- 
ant's profits.  The  equity  for  the  account  is  strictly  an 
incident  to  the  injunction,  and,  therefore,  if  an  injunction 
is  refused,  an  account  cannot  be  given;  but  the  plaintiff 
must  resort  to  a  court  of  law.^  [219] 

8.  HiU  V.  Thompson,  3  Meriv.  622.      Co.,  5  De  G.  &  Sm.  624. 
0.  Lane  v.  Newdigate,  10  Ves.  194.  1.  See,  generally,  Joyce  on  Injune- 

See  Bradbury   v.   Manchester  R.   R.     tions,  fiS  812,  813,  807,  1188. 
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W  THB  JURISDICTION  OF  THE  COURTS  OF  BQUTTY  IN  CASES  IN 

WHICH  THB  COURTS  OF  ORDINARY  JURISDICTION  CANNOT 

ADMINISTER  A  RIGHT. 


CHAPTER  I.  [220] 


The  equities  nnder  the  second  head  of  our  division,  viz., 
where  the  courts  of  ordinary  jurisdiction  cannot  administer 
a  right,  are  those  for  investigation  of  accounts,  for  sever- 
ance of  co-tenancies,  and  other  analogous  relief,  for  winding 
up  partnerships,  and  administering  testamentary  assets,  for 
adjusting  liabilities  under  a  common  charge,  and  for  pro- 
tection of  the  persons  and  estates  of  infants  and  lunatics. 

One  important  instance  of  the  jurisdiction  over  accounts 
occurs  in  the  case  of  trustee  and  cestui  que  trust,  where  the 
cestui  que  trust  demands  an  account  of  moneys  received 
under  the  trust.  A  corresponding  one  exists  as  against  an 
agent  or  steward,  or  a  person  employed  in  any  similar  char- 
acter, who  is  bound  by  his  office  to  render  regular  accounts. 
If  this  duty  is  performed,  and  the  accounts  are  regularly 
rendered,  his  employer  can  recover  the  balance  at  law  on 
the  evidence  of  the  accounts  themselves,  and  a  suit  in  equity 
is  not  required.  [221]  If  it  is  neglected,  he  can  recover 
damages  at  law  for  the  neglect,  and  will  also  have  an  equity, 
arising  out  of  the  agent  ^s  failure  in  duty,  to  have  the  ac- 
counts taken  in  the  Court  of  Chancery,  where  the  evidence 
may  be  supplied  by  discovery  on  oath.*  A  bill  for  an  ac- 
count by  an  agent  against  his  principal  wiU  not  generally 
lie;  for  it  is  the  agent's  duty,  and  not  the  principaPs,  to 
keep  the  account.'    But  this  rule  is  subject  to  a  special  ex- 

1.  See  the  old  oommon  law  action  8.  See,  howerer,  contra,  Lndlow  v. 
of  account  considered  in  Pleading,  and  Simond,  2  C.  C.  E.  1,  39,  53 ;  Kerr  v. 
in  Baton's  Equity,  516.  Steamboat  Co.,  1  Chevers,  2d  part» 

S.  See  Eaton's  Equity,  517.  189. 
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ception  in  favor  of  a  steward,  the  nature  of  whose  employ- 
ment is  such  that  money  is  often  paid  in  confidence  without 
vouchers,  embracing  a  variety  of  accounts  with  the  tenants, 
so  that  it  would  be  impossible  to  do  him  justice  without  an 
account  in  equity. 

In  taking  the  account  against  an  agent,  he  will  be  charged 
with  the  moneys  of  his  principal  which  he  has  actu^y 
received,  and,  it  a  special  case  of  negligence  be  made  out, 
with  such  moneys  also  as  but  for  his  wilful  default  he  might 
have  received.  If  the  agent  neglect  to  account,  he  will  be 
charged  with  interest  on  moneys  improperly  retained;  if 
he  has  unduly  used  his  principalis  moneys  for  the  purpose 
of  profit  to  himself,  he  will  be  charged  with  the  profits 
which  he  has  made;  and  if,  by  his  neglect,  his  own  property 
has  become  mixed  up  with  that  of  his  principal,  so  that  they 
cannot  readily  be  distinguished,  the  burden  of  separation 
will  be  thrown  on  him,  and  the  whole  will  be  treated  as 
belonging  to  the  principal,  until  the  agent  shows  clearly 
what  portion  is  his  own.*  [222] 

Another  instance  of  the  jurisdiction  is  in  the  case  of 
mutual  accounts,  where  items  exist  on  both  sides,  not  con- 
stituting mere  matters  of  set-off,  but  forming  a  connected 
transaction,  and  requiring  an  account  to  ascertain  the  bal- 
ance, more  complicated  than  can  practically  be  taken  at 
law.  The  mere  fact  that  such  complicated  mutual  ac- 
counts exist  is  a  sufficient  equity  to  sustain  a  bill.^  But  it 
is  otherwise  with  respect  to  mere  matters  of  set-off;  for 
right  of  set-off  can  be  effectually  tried  at  law,  and  can  only 
be  transferred  to  Chancery  by  some  special  equity. 

The  right  of  set-off  is  that  right  which  [not  at  common 
law  but  by  statute]^  exists  between  two  persons,  each  of 
whom,  under  an  independent  contract,  owes  an  ascertained 
amount  to  the  other,  to  set  off  their  respective  debts  by  way 
of  mutual  deduction,  so  that  in  any  action  brought  for  the 

4.  Lupton  V.  White,  15  Ves.  432,  C.  620;  Long  ▼.  Majestre,  1  John. 
441.  Ch.  305. 

5.  Kerrington  ▼.  Houghton,  2  N.  C.         6.  Conault  the  statutes  of  your  own 

state. 
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larger  debt,  the  residue  only  after  such  deduction  shall  be 
recovered. 

If  the  cross  demands  are  of  legal  cognizance,  the  right 
of  set-off  is  also  legal;  and  unless  one  of  the  demands  in- 
volves an  equitable  element,  their  existence  creates  no 
equitable  element,  their  existence  creates  no  equity  for  re- 
sorting to  the  Chancery.  [223]  K  one  or  both  be  matter  of 
equitable  cognizance,  as,  for  example,  if  there  be  a  question 
of  trust  or  fraud,  the  set-off  may  be  enforced  in  the  Court 
of  Chancery. 

The  right  of  account  is  not  a  right  to  amalgamate  inde- 
pendent cross  demands,  for  the  purpose  of  enabling  one 
action  or  suit  to  suffice;  but  it  assumes  that  the  several  de- 
mands have  no  independent  existence,  but  have  been  so 
connected  by  the  original  contract  or  course  of  dealing,  that 
the  only  thing  which  either  party  can  claim  is  the  ultimate 
balance.  The  only  right,  therefore,  is  that  of  taking  the 
account;  and  the  forms  of  procedure,  both  at  law  and  in 
equity,  are  framed  for  that  purpose.  An  account  of  this 
kind  is  not  confined  to  mere  receipts  and  payments  of 
money,  although  it  ordinarily  occurs  in  that  form.  [224] 
But  it  is  applicable  to  any  dealings  which  have  been  treated 
as  equivalent  to  receipts  and  payments.  An  account,  for 
instance,  will  lie  in  respect  of  reciprocal  deliveries  of  goods, 
provided  that  in  the  course  of  dealing  between  the  parties, 
such  deliveries  have  been  treated  as  items  in  an  account, 
and  not  as  creating  mere  cross  demands.^ 

The  remedy  at  law  on  a  mutual  account  is  in  ordinary 
cases  by  assumpsit  for  the  balance,  and,  in  the  case  of  ac- 
count between  merchants,  by  the  action  of  account.^ 

The  difficulties  existing  at  law  in  the  above-named  actions 
are  effectually  obviated  by  the  procedure  in  equity.  [225] 
A  foundation  is  first  laid  for  all  necessary  inquiries  by  the 
discovery  elicited  from  the  defendant's  answer.  The  ac- 
count is  then  referred  to  a  master,  who  is  armed  with  power 
not  only  to  examine  witnesses,  but  also  to  examine  the 

7.  Cottam  v.  Partridge,  4  Man.  &  8.  See  Pleading. 

Or.  271.    See  Smith  v.  Marks,  2  Rand. 
449. 
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paxties  themselves,  and  to  compel  production  of  books  and 
documents.  It  is  not  liable  to  interruption  by  controversies 
on  particular  items,  but  is  carried  on  continuously  to  its 
close.  The  master  reports  the  final  result  to  the  court. 
The  report  may  be  excepted  to  on  any  points  which  are 
thought  objectionable,  and  all  such  points  are  simultane- 
ously re-examined  by  the  court,  and  either  at  once  deter- 
mined, or,  if  necessary,  referred  back  to  him  for  view.  [226] 
As  soon  as  the  report  is  finally  settled  and  confirmed,  a 
decree  is  made  for  payment  of  the  ultimate  balance.®  If 
the  interests  of  other  persons  are  entangled  in  the  account, 
the  court  may  require  that  they  be  made  parties  to  the  suit, 
or  may  direct,  if  necessary,  the  institution  of  cross  suits; 
and  thus,  having  all  their  interests  before  it,  may  so  modify 
a  single  decree,  as  effectually  to  embrace  and  arrange  them 
all. 

If  the  account  is  one  which  might  be  readily  investi- 
gated by  a  jury,  [in  a  proceeding  at  law]  it  seems  that  in 
that  case  no  equity  will  arise.  ^ 

If  there  has  been  an  account  stated  between  the  parties, 
it  may  be  pleaded  as  a  bar  to  both  discovery  and  relief,  or 
may  be  set  up  by  answer  as  a  bar  to  relief.* 

The  account,  however,  may  be  opened  on  the  ground  of 
fraud,  or  if  important  errors  are  specified  and  proved;  but 
a  general  allegation  that  it  is  erroneous  will  not  suffice.  In 
some  cases  where  a  stated  account  is  impeached,  the  court 
will  reopen  the  whole  and  direct  it  to  be  taken  de  novo. 
[227]  In  others,  when  it  is  faulty  in  a  less  degree,  it  will 
allow  it  to  stand,  with  liberty  to  surcharge  and  falsify. 
This  leaves  it  in  full  force  as  a  stated  account  except  so 
far  as  it  can  be  impugned  by  the  opposing  party.  If  he 
shows  the  omission  of  a  credit,  that  is  a  surcharge;  if  he 
shows  the  insertidn  of  an  improper  charge,  that  is  a  falsifi- 
cation.^   The  question  of  what  will  constitute  a  stated  ac- 

9.  See,  generally,  as  to  the  practice  1.  Monk  v.  Harper,  3  Edw.  Oh.  10«. 

in  the  master's  ofSce,  Hoffman's  Mas-  9.  Weed  ▼.  Small,  7  Paige,  573. 

ters    in   Chancery;    Barbour's    Chan-  8.  See  Seton  on  Decrees,  48;  note» 

eery  Practice,  and  Daniels'  Chancery  Adams'  Equity  (Am.  £d.)»  *227. 
Pleading  Sl  Practice. 
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count  is  in  some  measure  dependent  on  the  circumstance^ 
of  the  case.  The  mere  delivery  of  an  account,  without  evi- 
dence of  contemporaneous  or  subsequent  conduct,  will  not 
prove  it  to  be  a  stated  account;  but  an  acceptance,  implied 
from  circumstances,  will  suffice  [e.  g.,  retaining  it  an  un- 
reasonable time  without  objection]. 

It  is  also  material  to  the  equity  for  an  account  that  it  bo 
claimed  within  the  proper  time.  Where  the  account  is 
sought  under  a  legal  title,  or  under  an  equitable  title  of 
like  nature  with  a  legal  one,  that  limit  of  time  will  b(» 
adopted  in  equity  which  is  prescribed  by  the  statute  of 
limitations  at  law.  When  the  bar  of  the  statute  is  inappli- 
cable, there  may  nevertheless  be  a  bar  in  equity,  originatiniv 
in  long  acquiescence  by  the  party,  and  in  the  consequent 
presumption  that  he  has  either  been  satisfied  in  his  demand, 
or  that  he  intended  to  relinquish  it.*  [228] 

4.  It  ifi  generally  held  that  an  ac-  stated.  Brown  v.  Van  Dyke,  4  Halst. 
eount  rendered,  not  objected  to  in  a  Ch.  795;  Thompson  v.  Fisher,  13  Pa. 
reaspnable  time,  becomes  an  account     St.  313. 
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CHAPTER  IL  [229] 

OP    PABTITION. OF    ASSIGNMENT    OF    DOWEB. SUBTRACTION    OF 

TITHES. ^ASOEBTAINMBNT  OF  BOUNDABY. PAYMENT  OF  BENTS. 

The  equity  for  the  severance  of  co-tenancy  and  other 
analogous  relief  originates  in  the  fact  that  the  co-tenants 
have  a  rightful  unity  of  possession,  and  that  its  severance 
cannot  be  adequately  effected  at  law.  It  is  most  frequently 
applied  in  effecting  partition  between  co-owners,  but  its 
principle  extends  to  suits  for  assignment  of  dower  and  for 
relief  against  subtraction  or  non-payment  of  tithes.* 

The  inconvenience  of  the  remedy  at  law  by  writ  of  parti- 
tion originated  a  concurrent  jurisdiction  in  equity,  the  exer- 
cise of  which  may  be  demanded  as  matter  of  right,  not- 
withstanding the  difficulties  by  which  a  division  may  be 
embarrassed,  or  the  mischief  which  it  may  entail  on  the 
property.  [230]  Parties  having  limited  interests,  as,  for 
example,  tenants  for  life  or  years,  may,  if  they  please,  have 
a  partition  in  equity,  as  well  as  at  law,  in  respect  of  their 
own  interests  only.  But  if  a  complete  partition  be  desired, 
all  parties  interested  may  be  brought  before  the  court,  and 
all  estates,  whether  in  possession  or  expectancy,  including 
those  of  infants  and  of  persons  not  in.  esscy  may  be  bound 
by  the  decree.  The  defendant's  titles  need  not  be  proved 
by  the  plaintiff,  but  may  be  ascertained  by  a  reference  to 
the  master;  and  the  partition  itself,  being  effectuated  by 
mutual  conveyances,  may  be  made  in  a  more  convenient 
form.  [231]  Its  general  principle  is  of  course  the  same  as 
that  of  a  partition  at  law,  viz.,  a  division  of  the  estate;  but 
if  the  estate  is  not  susceptible  of  an  exact  division,  an  allot- 
ment may  be  made  in  unequal  shares,  with  compensation 
for  the  inequality  by  creation  of  a  rent  or  charge.  A  par- 
tition, however,  must  be  bona  fide  made,  and  the  pecuniary 
charge  confined  to  corrections  of  inequality.  There  cannot, 
under  the  name  of  such  correction,  be  substituted  a  mere 

1.  In  England  and  in  most  of  the  statute.  Consult  the  local  statutes, 
states  partition  is  now  regulated  by      Eaton's  Equity,  607. 
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sale  to  one  co-tenant;  and,  therefore,  if  the  estate  consists 
of  a  single  house,  the  entire  house  must  be  divided,  however 
inconvenient  such  division  may  be. 

The  mode  in  which  a  partition  is  effected  in  equity  is, 
that  after  the  interests  of  all  parties  have  been  ascertained, 
either  by  evidence  in  the  cause,  or  by  the  master's  report, 
a  commission  is  issued  to  persons  nominated  by  the  parties, 
or  if  necessary  by  the  court,  directing  them  to  enter  on  and 
survey  the  estate,  to  make  a  fair  partition  thereof,  to  allot 
their  respective  shares  to  the  several  parties,  and  to  make 
a  return  of  their  having  done  so  to  the  court.  The  com- 
missioners in  making  their  division  are  guided  by  the  prin- 
ciples already  explained.  After  making  it,  they  allot  to 
the  several  parties  their  respective  shares;  and  in  doing 
this  they  ought  to  look  to  their  respective  circumstances, 
and  to  assign  to  each  that  part  of  the  property  which  will 
best  accommodate  him. 

The  return  of  the  commissioners,  when  made,  is  confirmed 
by  the  court.  The  confirmation,  however,  does  not,  like  the 
judgment  on  a  writ  of  partition,  operate  on  the  actual 
ownership  of  the  land,  so  as  to  divest  the  parties  of  their 
imdivided  shares,  and  reinvest  them  with  corresponding 
estates  in  their  respective  allotments,  but  it  requires  to  be 
perfected  by  mutual  conveyances;  and  the  next  step,  there- 
fore, after  confirmation  of  the  return,  is  a  decree  that  the 
plaintiffs  and  defendants  do  respectively  convey  to  each 
other  their  respective  shares,  and  deliver  up  the  deeds  re- 
lating thereto,  and  that  in  the  meantime  the  allotted  por- 
tions shall  respectively  be  held  in  severalty.  [232]  If  any 
of  the  co-owners  have  settled  or  mortgaged  their  shares, 
directions  will  be  given  for  framing  the  conveyance  so  that 
all  parties  shall  have  the  same  interests  in  the  divided 
shares,  which  they  before  had  in  the  undivided  shares.  If 
the  infancy  of  the  parties  or  other  circumstances  prevent 
the  immediate  execution  of  conveyances,  the  decree  can 
only  extend  to  make  partition,  give  possession,  and  order 
enjoyment  accordingly  until  effectual  conveyances  can  be 
made.    If  the  defect  arises  from  infancy,  the  infant  must 
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have  a  day  after  attaining  twenty-one  years  to  show  cause 
against  the  decree.^ 

In  addition  to  the  decree  for  a  partition,  the  court  may 
also,  if  either  of  the  co-owners  have  been  in  the  exclusive  re- 
ception of  the  rents,  decree  an  account  of  his  receipts.  But 
the  mere  fact  of  his  having  occupied  the  property  will  not  of 
itself  make  him  liable  for  an  occupation  rent;  for  the  effect 
of  such  a  rule  would  be  that  one  tenant  in  common,  by  keep- 
ing out  of  the  actual  occupation  of  the  premises,  might  con- 
vert the  other  into  his  bailiff,  and  prevent  him  from  occupy- 
ing them,  except  upon  the  terms  of  paying  rent.' 

The  equity  for  assignment  of  dower  originates,  in  like 
manner  with  that  for  partition,  out  of  the  unity  of  posses- 
sion of  the  widow  and  heir.  [233] 

The  inconveniences  attending  assignment  of  dower  at 
law,  coupled  with  the  difficulties  to  which  the  dowress  was 
exposed,  by  reason  of  her  evidence  being  in  possession  of 
the  heir,  gave  rise  to  a  concurrent  jurisdiction  in  equity  for 
issuing  a  commission  to  set  out  her  dower,  or  making  a 
reference  to  the  master  for  the  same  purpose.*  [234] 

At  the  same  time  with  the  decree  for  assigning  dower, 
an  account  might,  before  the  late  statute,  3  &  4  Wm.  IV. 
c.  27,  sect.  40,  have  been  directed  of  the  rents  and  profits 
received  since  the  husband's  decease,  and  payment  of  one- 
third  to  the  widow. 

The  eqvJty  for  relief  agatest  svbtraetioB  or  Boa-paymeiit  of  tllkot 

originates  in  the  fact  that  the  tithes,  with  the  remaining  produce,  con- 
tinue rightfully  in  possession  of  the  tithe-payer,  who  is  bound  to  set  them 
apart  and  to  account  for  them  to  the  tithe-owner;  and  it  is  accordingly 
an  equity  against  the  tithe-payer  alone,  and  not  against  any  third  person 

9.  See,   generally,   Eaton's    Equity,  3.  See,  however,  Hitchcock  t.  Skin- 

606,   610;    Barbour's  Chancery   Prac-  ner,  1  Hoff.  Ch.  21. 

tice;  Hoffman's  Masters  in  Chancery.  4.  Courts  of  chancery  have  concur- 

Independent   of  statute,  courts   of  rent  jurisdiction  with  courts  of  law 

equity  cannot  decree  a  sale;   but  by  in  assigning  dower.     Eaton's  Equity, 

statute  in  England  and  most  of  the  615;  Herbert  v.  Wren,  7  Cranch,  370. 

states  sales  may  now  be  decreed  in  Consult  the  local  statutes  for  statu- 

partition   cases  without   the   consent  tory  remedies, 
of   the   co-tenants.      Eaton's    Equity, 
611. 
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wlio  may  have  received  the  tithes  under  an  adverse  claim.    [Not  applic- 
able to  this  country.] 

The  equity  for  ascertainment  of  boundary  arises  when 
lands  are  held  in  severalty  by  independent  proprietors,  but 
the  boundaries  have  been  confused  by  the  misconduct  of 
the  defendant,  or  of  those  under  whom  he  claims.  [237] 
In  such  case,  the  court  will  issue  a  commission  to  ascertain 
the  boundaries,  or  will  set  out  an  equivalent  portion  of  the 
lands  in  the  defendant's  possession.  It  will,  at  the  same 
time,  if  necessary,  decree  an  account  of  rents  and  profits.** 

The  equity  for  pajrment  of  rent  arises  where,  by  confusion 
of  boundaries,  by  fraudulent  removal  of  goods,  or  by  the 
incorporeal  nature  of  the  hereditaments  charged,  the 
remedy  at  law  by  distress  is  gone,  without  default  in 
the  owner  of  the  rent.  [238]  A  bill  seeking  this  relief 
may  be  supported  merely  by  proof  of  long-continued 
payment,  and  is  then  termed  a  bill  founded  on  the  solet. 
The  same  remedy  has  been  given  where  the  days  on  which 
the  rent  was  payable  were  uncertain,  and  even  where  the 
nature  of  the  rent  (of  which  there  are  many  kinds  at  law) 
was  unknown.* 

5.  Wake  v.  Conyers,  1  Eden,  331.         •tructed    by    fraud) ;     Lawrence    v. 

6.  See  Daweon  v.  WUliaiM,  1  Hammitt,  3  J.  J.  Marsh.  287  (the 
Freem.  Ch.  99  (dittreM  evaded  or  ob-     lease  in  this  case  had  been  lost). 
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CHAPTEE  IIL  [239] 


Before  the  interest  of  an  individual  partner  in  the  firm 
assets  can  be  known,  an  account  must  be  taken  of  the  busi- 
ness, the  assets,  and  the  liabilities,  so  that  the  divisible 
surplus  may  be  ascertained.  If  it  be  necessary  to  investi- 
gate this  partnership  account,  it  cannot  be  done  at  law 
unless  by  the  adoption  of  the  action  of  account.^  [240]  If 
a  dissolution  as  well  as  an  account  be  sought,  the  common 
law  jurisdiction  is  altogether  excluded. 

The  incapacity  thus  existing  in  the  courts  of  law  confers 
a  jurisdiction  on  the  Court  of  Chancery;  and  accordingly, 
if  the  partnership  has  been  already  dissolved,  or  if  there  be 
misconduct  or  incompetency  in  either  partner  sufficient  to 
warrant  its  dissolution,  a  bill  will  lie  to  have  the  assets  con- 
verted into  money,  the  debts  discharged  out  of  their  pro- 
duce, and  the  surplus  distributed  among  the  partners,  or 
the  deficiency  made  good  by  contribution.^ 

There  may  of  course  be  grounds  for  relief  under  general 
equities,  at  the  suit  of  one  partner  against  another,  inde- 
pendently of  this  special  equity  for  taking  the  account. 
The  subject,  however,  of  these  general  equities  is  not  now 
under  consideration.  Our  present  subject  is,  the  special 
equity  for  winding  up  a  partnership  on  the  ground  that  the 
account  cannot  be  taken  at  law.  And  the  essential  char- 
acteristic of  this  equity  is  that  it  contemplates  the  winding 
up  of  the  partnership,  and  not  its  continuance.  [241]  A 
bill  will  not  lie  for  an  account  and  distribution  of  the 
profits,  which  contemplates  at  the  same  time  a  continuance 
of  the  business.  The  ordinary  course  is  to  pray  that  the 
partnership  may  be  dissolved,  and  the  surplus  assets  dis- 
tributed; but  this  practice  has  been  relaxed  in  favor  of 
joint-stock  companies,  and  of  other  numerous  partnerships, 

1.  The  subject  of  Partnership  will  8.  See  Pleading, 

receive  separate  treatment  later  on  in  8.  Ex  parte  Ruffin,  6  Vea.  119. 

this  volume.     See  Partnership. 


Digitized  by  VjOOQ IC 


Ohap.  III.]  Of  Partnership.  349 

and  bills  have  been  sustained  which  asked  more  limited 
relief,  viz.,  that  the  assets  of  an  abandoned  or  insolvent 
partnership  might  be  collected  and  applied  in  discharge  of 
the  debts,  leaving  questions  of  distribution  and  contribu- 
tion as  between  the  partners  entirely  open  for  future 
settlement. 

1.  As  to  the  circumstances  which  will  cause  or  warrant 
a  dissolution. 

A  dissolution  may  be  caused  in  various  ways:  first,  by 
mere  eflSuxion  of  the  time,  or  completion  or  extinction  of 
the  business  for  which  the  partnership  was  created;  sec- 
ondly, by  mutual  agreement  of  all  the  partners,  or,  if  no 
specific  term  of  duration  has  been  fixed,  by  the  declaration 
of  any  one  partner  that  the  connection  is  dissolved;*  and 
thirdly,  by  the  death  ^  or  bankruptcy  of  a  partner,  or  by  an 
execution  against  him,  followed  by  seizure  and  sale  of  his 
share.  And  when  a  dissolution  is  thus  effected,  the  execu- 
tor or  administrator  of  the  partner,  the  assignee  under  his 
fiat,  or  the  sheriff  ^s  vendee,  becomes  entitled  to  his  interest 
in  the  partnership  assets,  as  it  shall  appear  on  adjustment 
of  the  partnership  account.'  [242] 

A  partnership  may  also  be  in  some  sense  dissolved  by 
sale  of  a  partner's  share,  if  such  sale  be  authorized  by  the 
deed  of  partnership.  The  ordinary  rule  is,  that  no  partner 
can  sell  or  dispose  of  his  share  without  the  concurrence  of 
the  rest  He  may  alien  his  interest  in  the  surplus  to  be 
ascertained  by  taking  the  partnership  account,  but  he  can- 
not substitute  his  alienee  to  the  position  of  a  partner,  nor 
give  him  any  right  to  interfere  in  the  business.  A  right, 
however,  to  alien  the  share  itself  may  be,  and  in  the  case 
of  very  large  partnerships  often  is,  conferred.  And  the 
effect  of  such  alienation,  when  properly  made,  is  to  deter- 
mine the  relation  of  partnership  as  between  the  alienor  and 
the  other  members  of  the  firm,  and  to  substitute  a  similar 
relation  with  the  alienee.^     This  power  of  alienation  is 

4.  Peacock  ▼.  Peacock,  16  Ves.  49.         6.  Taylor  ▼.  Fields,  4  Ves.  396. 

5.  GaldweU  v.  Stikiiian,  1  Bawla,  7.  Young  v.  Keighly,  15  Ves.  557. 
212. 
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usually  confined  to  joint-stock  companies,  and  regulated  by 
the  provisions  of  express  statutes. 

A  decree  for  dissolution  will  be  warranted  if  it  is  im- 
possible that  the  partnership  should  be  benefically  con- 
tinued, e.  g.,  if  the  principles  on  which  the  scheme  is  based 
are  found  on  examination  to  be  erroneous  and  impracti- 
cable; if  one  partner  excludes  or  claims  to  exclude  the  other 
from  his  proper  share  of  control  in  the  business,  of  if, 
though  not  in  terms  excluding  him,  he  is  so  conducting  him- 
self as  to  render  it  impossible  that  the  business  should  be 
conducted  on  the  stipulated  terms;  if  he  is  dealing  fraudu- 
lently with  the  business  or  assets  of  the  partnership;  or  if 
he  is  incapacitated  by  incurable  lunacy  from  performing 
his  own  part  in  the  partnership  business.  [243]  The  lunacy 
of  a  partner  does  not  per  se  amount  to  a  dissolution;  but  if 
it  be  not  a  mere  temporary  malady,  but  a  confirmed  state  of 
insanity,  without  a  fair  prospect  of  speedy  recovery,  it  will 
warrant  a  decree  for  the  purpose;  and  the  partnership  will 
be  dissolved  as  from  the  date  of  the  decree.* 

2.  Assuming  a  dissolution  to  be  proved  or  decreed,  the 
next  topic  for  consideration  is  the  mode  of  winding  up  the 
concern. 

The  first  step  is,  that  the  partnership  debts  should  be 
ascertained,  and  the  assets  applied  in  their  discharge.^  If 
the  parties  cannot  agree  on  the  intermediate  management, 
whilst  the  process  of  dissolution  is  going  on,  a  receiver  may 
be  appointed  to  conduct  it.  But  the  court  cannot  perman- 
ently carry  on  the  business,  and  will  not,  therefore,  appoint 
a  receiver,  except  with  a  view  to  getting  in  the  effects  and 
finally  winding  up  the  concern.^  If,  after  applying  the 
assets,  there  are  still  outstanding  liabilities,  the  partners 
must  contribute  in  proportion  to  their  shares;  if,  on  the 
other  hand,  a  surplus  remains,  it  will  be  distributed  among 
them  in  like  proportion. 

The  proportions  in  which  the  partners  are  respectively 
entitled  or  liable  are  determined  by  the  original  terms  of 

8.  Beaumont  v.  Meredith,  3  Ves.  k  9.  Rodiguez  v.  Heffernan,  5  John. 
B.  180.  Ch.  417. 

1.  Waters  v.  Taylor,  15  Ves.  10. 
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their  contract;  or,  in  the  absence  of  any  express  declaration 
on  the  point,  by  a  reasonable  presumption  from  the  circum- 
stances of  the  case.^  If,  subsequently  to  the  commence- 
ment of  the  business,  advances  had  been  made  to  the  firm, 
or  moneys  drawn  out  by  any  partner,  beyond  his  due  pro- 
portion, their  shares  in  the  distribution  will  be  modified 
accordingly.  [244]  If  such  sums  have  been  advanced  or 
received  by  way  of  increase  or  diminution  of  capital,  they 
will  introduce  a  new  element  in  the  division  of  profits;  if 
by  way  of  loan  to  or  from  the  partnership,  they  will  not 
affect  the  division  of  profits,  but  will  be  dealt  with  on  the 
footing  of  loans  in  the  final  settlement  of  the  account.  The 
distinction,  however,  is  confined  to  the  account  as  between 
the  partners  themselves,  and  does  not  affect  the  creditors. 
In  order  to  effectuate  the  realization  of  assets,  the  pay- 
ment of  debts,  and  the  distribution  of  surplus,  the  court 
has  an  authority  over  partnership  estate  whidi  does  not 
exist  in  other  cases  of  common  ownership,  that  of  directing 
its  sale  and  conversion  into  money.^  The  effect  of  the 
equity  to  insist  on  such  a  sale,  where  real  estate  is  held  by 
the  partnership  and  a  dissolution  has  been  caused  by  death, 
is  to  raise  a  question  of  equitable  conversion  between  the 
real  and  personal  representatives  of  the  deceased  partner. 
[245]  The  legal  ownership  will  of  course  devolve  accord- 
ing to  the  limitations  in  the  conveyance;  but  the  equitable 
interest  of  the  deceased  partner  in  the  surplus,  so  far  as  it 
is  referable  to  the  real  portion  of  the  assets,  will  devolve  on 
his  heir  or  his  executor,  according  as  the  equity  for  sale  is 
confined  to  satisfaction  of  the  liabilities,  or  extends  to  dis- 
tribution among  the  partners.  The  doctrines  on  this  point 
appear  to  be  as  follows:  first,  that  if  there  be  any  express 
contract  or  declaration  by  the  partners,  the  question  will 
be  determined  by  it;  secondly,  that  if  real  estate  be  pur- 
chased with  partnership  funds  for  partnership  purposes, 
the  conversion  into  personal  estate  is  absolute;  thirdly,  that 
if  it  be  not  purchased  with  partnership  funds,  but,  being 

a.  Equally,  if  there  is  no  stipula-         S.  Sigourney  ▼.  Munn^  7  Conn.  11. 
tion  on  the  subject.     Jones  ▼.  Jones, 
1  Ired.  £q.  332. 

12 
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the  property  of  one  or  more  partners,  be  devoted,  either 
partially  or  entirely,  to  the  partnership  business,  the  extent 
of  conversion  depends  on  the  intention.  And  it  must  be 
determined  from  the  circumstances  of  the  particular  case 
whether  that  intention  was  to  convert  it  in  toto,  both  as 
to  the  liability  for  debts  and  also  as  to  the  destination  of 
the  surplus,  or  to  confine  it  to  subservience  to  the  business 
during  its  continuance,  and  to  a  liability  for  the  debts  after 
dissolution;  fourthly,  that  if,  though  purchased  out  of  the 
partnership  fund,  it  has  not  been  purchased  for  partner- 
ship purposes,  but  has  been  intended  as  an  investment  of 
surplus  profits,  it  is  in  fact  taken  out  of  the  business,  and 
belongs  to  the  individual  partners  as  their  separate  prop- 
erty, according  to  its  unconverted  character;^  and  lastly, 
that  the  conversion,  when  it  operates  at  all,  operates  in 
favor  of  the  personal  representative  alone,  and  does  not 
create  a  liability  to  probate  duty  in  favor  of  the  crown, 
which  is  a  stranger  to  the  converting  equity.  [246] 

If,  after  a  partnership  has  been  dissolved  by  death  or 
bankruptcy,  the  assets  are  used  by  the  surviving  or  solvent 
partner  for  the  purposes  of  profit,  he  is  in  the  same  position 
as  any  other  fiduciary  holder  of  property  using  it  for  his 
own  benefit,  and  is  liable  at  the  option  of  the  executors  or 
assignees  to  account  for  the  profits  which  he  has  made." 

In  addition  to  the  general  jurisdiction  over  partnership, 
there  is  also  a  jurisdiction  over  mines  and  collieries  held 
by  several  persons  as  co-owners,  on  the  ground  of  what 
may  be  termed  a  quasi  partnership.  [247]  The  working  of 
mines  has  always  been  considered  as  a  species  of  trade; 
and  if  each  owner  were  to  deal  separately  with  his  separate 
share,  and  to  have  a  separate  set  of  miners  going  down  the 
shaft,  it  would  be  practically  impossible  to  work  the  mine 
at  all.  For  this  reason  it  is  held  upon  general  principles, 
without  reference  to  the  particular  circumstances  of  any 
case,  that  where  tenants  in  common  of  a  mine  or  colliery 
cannot  agree  in  its  management,  the  court  will  appoint  a 
receiver  over  the  whole,  notwithstanding  some  of  the  co- 
owners  may  dissent. 

4.  See  note,  Adams'  Equity  (Am.  5.  Waring  v.  Cram,  1  Parsons'  Sel. 
Ed.))  *246  and  cases  cited.  £q.  Cas.  522. 
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CHAPTER  IV.  [248] 

OF  ADMINISTBATION   OF  TESTAMENTABY  ASSETS. 

The  equity  for  adminstering  the  assets  of  a  testator  or 
intestate  does  not  authorize  the  Oonrt  of  Chancery  to  try 
the  validity  of  a  wilL  The  jurisdiction  for  that  purpose  in 
regard  to  wills  of  personal  estate  belongs  to  the  ecclesiasti- 
cal courts  [or  courts  succeeding  to  their  jurisdiction],  and 
in  regard  to  wills  of  real  estate,  to  the  courts  of  commor. 
law.  Even  fraud,  practised  on  a  testator  in  obtaining  e 
will,  is  insufficient  to  create  a  jurisdiction  in  equity.^  If, 
indeed,  the  fraud  be  not  practised  on  the  testator  himself, 
but  on  an  intended  legatee,  e.  g.,  if  the  drawer  of  a  will  wer(» 
to  substitute  his  own  name  for  that  of  the  legatee,  or  wer(^ 
to  promise  the  testator  to  stand  as  trustee  for  another,  so 
that  the  question  raised  does  not  affect  either  the  validity 
of  the  will  or  the  propriety  of  the  grant  of  probate,  equity 
may  decree  a  trust.  Or  if  it  be  practised,  not  in  reference  to 
the  will  itself,  but  to  its  subsequent  establishment  by  the 
Ecclesiastical  Court,  e.  g.,  by  fraudulently  obtaining  the  con- 
sent to  a  revocation  of  the  probate.  [249]  But  if  the  fraud 
were  practised  on  the  testator  in  obtaining  the  will,  so  that 
the  contest  really  is  whether  the  will  ought  to  be  proved, 
the  proper  course  is  to  oppose  the  grant  of  probate,  and 
there  appears  to  be  no  jurisdiction  in  equity  to  relieve. 

If,  however,  there  be  a  trust  to  perform  or  assets  to  ad- 
minister, so  that  the  will  is  drawn  within  the  cognizance 
of  equity,  there  is  an  incidental  jurisdiction  to  declare  the 
will  is  established,  after  first  directing  an  issue  devisatnt 
vel  non,^  to  try  its  validity  at  law.* 

The  issue  of  devisavit  vel  non  when  a  declaration  of  es- 

1.  Consult  the  local  statutes.  sion  against  an  heir  who  has  brought 

9.  Eaton's    Equity,    285.      Consult  no  action  of  ejectment,  although  no 

the  local  statutes.  trusts  are  declared  by  the  will,  and 

3.  Did  he  devise  or  not.  although  it  is  not  necessary  to  ad- 

4.  "According  to  the  modem  au-  minister  the  estate  under  the  direc- 
thorities,  a  bill  to  establish  a  will  tion  of  the  Court  of  Chancery."  Bisp. 
may  be  filed  by  a  devisee  in  posses*  £q.,  S  574.              23 
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tablishment  is  asked,  is  demandable  as  of  right  by  the  heir; 

for  he  can  be  disinherited  only  by  the  verdict  of  a  jury. 

Assuming  the  right  of  a  personal  or  real  representative 
to  be  established,  there  is  an  equity  for  administering  the 
assets  of  the  testator  or  intestate,  originating  in  the  in- 
eflScacy  of  the  ordinary  tribunals.*  [250] 

In  exercising  the  jurisdiction  to  administer  assets,  all  such  assets  as 
would  be  recognized  at  law  are  tern^d  legal  assets,  aad  are  administered 
in  eonformltj  with  legal  rales,  bj  glTlng  priority  to  debts  1a  order  of 
degree^  as  follows,  viz.:  1.  Debts  due  to  the  crown  by  record  or  specialty^ 
which  have  priority  oyer  all  other  debts,  as  well  of  a  prior  as  of  a  sub- 
sequent date;  2.  Certain  specific  debts  which  are  by  particular  statutes 
to  be  preferred;  3.  Debts  by  Judgment  or  decree,  and  immediately  after 
them  debts  by  recognizance  of  statute;  4.  Debts  by  specialty;  but  if  the 
bond  or  covenant  be  merely  voluntary,  it  will  have  priority  over  legacies 
only,  and  will  be  postponed  to  simple  contract  debts  bona  fide  owing  for 
valuaible  consideration;  6.  Debts  on  simple  contract,  as  on  bills  or  notes 
and  agreements  not  under  seal,  on  verbal  promises,  and  on  promises  im- 
plied by  law.«  [252] 

There  are  also  other  assets,  recognized  in  equity  alone,  which  are 
termed  equitable  assets,  and  are  distributed  among  the  creditors  pari 
passu,  without  regard  to  the  quality  of  their  debts.7 

Legal  assets  may  be  defined  as  "those  portions  of  the  property  of  a 
deceased  person  of  which  his  executor  or  heir  may  gain  possession,  and 
in  respect  whereof  he  may  be  made  chargeable,  by  the  process  of  the 
ordinary  tribunals,  and  without  the  necessity  of  equitable  interference.** 
They  consist,  first,  of  the  personal  estate,  to  which  the  executor  or  ad- 
ministrator is  entitled  by  virtue  of  his  office;  and  secondly,  of  the  real 
estate  descended  or  devised,  except  where  the  devise  is  for  payment  of 
debts;  a  devise  of  this  latter  kind  rendering  the  estate  equitable  instead 
of  legal  asseU.  [253] 

The  common  law  rule  as  to  the  liability  of  real  estate  restricted  sueh 
liability  within  a  narrow  compass*  The  leasehold  estates  of  the  debtor 
were  included  in  his  personalty,  and  were  of  course  liable  for  all  the 
debts.    But  his  freeholds  were  only  liable  for  debts  by  specialty,  expressly 

5.  In  this  country  this  jurisdiction  ever,  the  jurisdiction  in  equity  still 

is  usually  exercised  by  the  Courts  of  exists. 

Probate,  Orphans'  Courts,  or  Surro-  6.  See  the  statutes  of  the  several 

gate  Courts,  which  for  this  purpose  states  as  to  the  order  of  priority  in 

are  vested  with  the  jurisdiction  for-  this  country. 

merly  exercised  by  the  English  Eocle-  7.  The  distinction  between  legal  and 

siastical    Courts    and    the    Court   of  equitable  assets  is  of  no  practical  im- 

Chancery.  In  some  of  the  states,  how-  portance  in  this  country;  all  assets 

Are  practically  legal. 
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naming  the  heirs;  and  if  the  dfoscent  were  broken  by  a  devise,  or  if  the 
heir  aliened  before  action  brought,  there  was  no  proceeding  at  law  or  in 
equity  by  which  that  realty  could  be  affected.^ 

In  addition  to  the  two  kinds  of  l^al  assets,  the  personal  and  the  real, 
already  mentioned,  there  is  also  a  third  kind,  which  though  not  obtain- 
able without  the  intervention  of  equity,  and  therefore  not  in  strictness 
legal  assets,  is  yet,  when  obtained,  to  be  administered  as  such,  viz.,. 
property  held  by  a  tmstee  for  the  testator.  [254]  For  although  the  bene- 
fit of  the  trust,  if  resisted,  cannot  be  enforced  without  equitable  aid,  yet 
the  analogy  of  law  will  regulate  the  application  of  the  fund. 

Equitable  assets  may  be  defined  as  those  portions  of  the  property 
which  by  the  ordinary  rules  of  law  are  exempt  from  debts,  but  which  the 
testator  has  voluntarily  charged  as  assets,  or  which,  being  non-existent 
at  law,  have  been  created  in  equity. 

Equitable  assets  of  the  first  class  consist  of  real  estate  devised  for  or 
charged  with  the  payment  of  debts.  If  a  testator  devises  land  for  pay- 
ment of  his  debts  or  subject  to  a  charge  for  such  payment,  the  devise 
operates  to  destroy  the  original  liability,  and  to  subject  the  land  to  a 
new  liability  by  way  of  trust.  [255]  The  same  rule  does  not  apply  to  & 
bequest  of  personalty,  for  such  a  bequest  is  a  mere  nullity  ao  against 
creditors,  and  does  not  affect  the  common  law  liability. 

Equitable  assets  of  the  second  class  consist  of  Interests  either  In  per- 
sonad  or  real  estate  which,  being  non-existent  at  law,  have  been  created 
In  equity;  and  the  principal  assets  of  this  class  are  equities  of  redemp- 
HoiL  So  long  as  the  right  of  redemption  exists  at  law,  it  is  not  divested 
of  the  character  of  legal  assets.  If,  after  forfeiture,  a  reversion  re- 
mains, to  which  the  equity  of  redemption  is  incident,  such  equity  will 
follow  the  character  of  the  reversion,  and  will  still  constitute  legal  assets. 
If,  after  forfeiture,  there  is  no  reversion,  as,  for  example,  when  a  fee 
simple  is  mortgaged  in  fee,  a  different  rule  prevails;  for  there  is  nothing 
left  in  the  mortgagor  which  can  be  assets  at  law,  and  the  new  interest 
is  a  mere  creation  of  equity.  [256]  It  has  therefore  been  determined, 
notwithstanding  some  doubts  on  the  point,  that  such  interests  be  equit* 
able  assets. 

Where  an  estate  consists  of  both  legal  and  equitable  assets,  the  rule  is, 
that  if  any  creditor  has  obtained  part  payment  out  of  the  legal  assets 
by  insisting  on  his  preference,  he  shall  receive  no  payment  out  of  the 
equitable  assets,  until  the  creditors,  not  entitled  to  such  preference,  havo 
first  received  an  equal  proportion  of  their  debts.  [257] 

The  manner  of  administration  in  equity  is  on  a  bill  filed, 
either  by  creditors  or  by  legatees,  praying  to  have  the  ac- 
counts taken  and  the  property  administered;  or  if  no 
creditor  or  legatee  is  willing  to  sue,  then  by  the  executor 

8.  This  injustice  has  been  remedied  this  country.  See  the  statutes  for  de* 
by  statute  both  in  England  and   in     tails. 
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himself,  who  can  only  obtain  complete  exoneration  by  hav- 
ing his  accounts  passed  in  chancery,  and  is  therefore  en- 
titled to  insist  on  its  being  done.  The  more  usual  course  is 
that  of  a  bill  by  one  or  more  creditors  on  behalf  of  all.*  [258] 
The  decree  on  such  a  bill  is  for  a  general  account  of  the 
debts  and  for  an  account  and  application  of  the  personal 
assets.  If  the  personal  estate  should  prove  insufficient,  a 
decree  will  be  made  against  the  realty. 

A  legatee  may  file  a  bill  for  his  single  legacy,  or  on  be- 
half of  all  the  legatees  for  payment  of  alL  But  he  cannot 
in  either  case  have  a  preference  over  the  rest.* 

Immediately  on  the  executor's  answer  being  obtained, 
the  balance  which  he  admits  to  be  in  his  hands  is  secured 
by  payment  into  court.  [259]  A  receiver  of  the  outstand- 
ing personalty,  and  of  the  rents  and  profits  of  the  real  estate, 
is  appointed  if  the  circumstances  render  it  necessary.  And 
as  soon  as  the  cause  can  be  brought  to  a  hearing,  a  decree 
is  made  for  taking  the  accounts. 

The  decree  is  not  confined  to  the  payment  by  the  plain- 
tiff, but  directs  a  general  account  and  administration,  under 
which  all  creditors  and  legatees  naay  claim.  And,  there- 
fore, if  separate  proceedings  be  afterwards  carried  on,  the 
assets  will  be  protected  by  the  court  from  that  needless  ex- 
pense by  injunction  or  order,  as  the  case  may  require. 

When  the  assets  have  been  secured  and  their  administra- 
tion has  been  undertaken  by  the  court,  the  next  step  is  their 
distribution.  The  method  adopted  for  this  purpose  is, 
to  refer  it  to  the  master  to  take  an  account  of  the  personal 
estate  not  specifically  bequeathed,  either  got  in  by  the  ex- 
ecutor or  still  outstanding,  and  of  the  funeral  and  testamen- 
tary expenses,  debts  and  legacies;  and  to  direct  payment 
of  the  expenses  and  debts  in  a  course  of  administration, 
and  afterwards  of  the  legacies.  [261] 

In  order  to  ascertain  who  the  creditors  are,  a  direction  is 
given  for  publishing  advertisements  in  those  quarters  where 
they  are  most  likely  to  be  found.  [262]  The  same  course 
is  pursued  where  a  distribution  is  to  be  made  among  next  of 

9.  McEUiy  ▼.  Green,  3  John.  Cb.  55.         1.  See  Pritchard  y.  Hicks,  1  Paigo 

Ch.  270. 
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kin,  or  where  a  legacy  is  given  to  a  class  of  persons,  so  that 
it  is  necessary  to  ascertain  of  whom  the  class  consists.  A 
time  is  fixed  by  these  advertisements,  within  which  the 
parties  are  to  make  their  claims.  After  the  expiration  of 
that  time  the  master  reports  the  claims  which  have  been 
established;  and  the  court,  by  the  decree  on  further  direc- 
tions, authorizes  a  distribution  of  the  fund  among  them, 
and  protects  the  personal  representative  against  any  future 
claim. 

The  prima  fade  order  of  application  of  the  assets  is  as 
follows:  1.  Personal  estate  not  specifically  bequeathed; 
2.  Eeal  estate  devised  for  payment  of  debts;  3.  Real 
estate  descended;  4.  Personal  and  real  estate  specifically 
bequeathed  or  devised,  subject  to  a  charge  of  debts  by  will; 
5.  Personal  and  real  estate  specifically  bequeathed  or  de- 
vised, subject  to  a  charge  of  debts  by  mortgage,  to  tlie  ex- 
tent of  such  mortgage;  6.  Personal  and  real  estate  speci- 
fically given,  and  not  charged  with  debts.  If  the  personalty 
and  tiie  corpus  of  the  real  estate  are  inadequate,  tlie  heir  or 
devisee  may  be  charged  with  bygone  rents.  [263] 

1.  It  has  been  stated  that  the  fund  first  liable  is  the  per- 
sonal estate  not  specifically  bequethed.  The  proposition 
would  perhaps  be  more  accurately  worded  by  confining  it 
to  the  general  residue  after  deduction  of  all  particular  lega- 
cies. For  although  pecuniary  legacies  connot  be  conven- 
iently set  apart  in  the  outset,  and  the  decree,  therefore,  ex- 
empts the  specific  legacies  alone,  yet  if  the  effect  of  dis- 
charging the  debts  is  to  exhaust  the  personalty,  the  pecu- 
niary legacies  will  be  made  good  out  of  the  other  assets. 

2.  The  primary  liability  of  the  personal  estate  may  be 
transferred  to  any  portion  of  it  specified  by  the  testator, 
as  between  the  several  objects  of  his  bounty,  though  not 
as  against  the  creditors'  right  over  the  whole.  Or  it  may 
be,  to  the  same  extent,  transferred  from  the  personal  to  the 
real  estate,  if  the  intention  to  exonerate  the  personal  estate 
be  expressed  in  the  will,  or  be  manifestly  implied  therein. 
But  the  presumption  is  against  the  intention  to  exonerate, 
and  in  favor  of  considering  the  real  estate  as  an  auxiliary 
fund. 
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3.  [A  point  of  statutory  oonatruction  not  i^plloable  to  this  country.] 

4.  The  liability  of  assets  of  the  fifth  class,  viz.,  mort- 
gaged property,  appears  to  be  that  mortgaged  estates,  of 
whether  devised  or  descended,  shall  be  liable  for  payment 
of  the  mortgage  debts,  as  assets  which  the  testator  has  ex- 
pressly charged,  but  that  their  liability  shall  be  subordi- 
nate to  that  of  assets  charged  by  will;  because  the  fact  of 
such  a  charge  being  made  by  the  testator  denotes  his  in- 
tention to  exonerate  the  estate.  [264]  They  are  accord- 
ingly liable  in  the  hands  of  a  devisee,  as  a  fund  for  pay- 
ment of  the  particular  debt,  immediately  after  property 
charged  with  debts,  and  specifically  given  subject  to  the 
charge.  On  the  other  hand,  the  liability  is  prior  to  that  of 
property  given  without  a  charge,  including  general  pecu- 
niary legacies,  but  exclusive  of  a  mere  residuary  gift;  be- 
cause a  residuary  gift  denotes  no  intention  of  bounty,  ex- 
cept as  subject  to  all  legal  charges.  If  a  mortgaged  estate 
descend  to  the  heir,  it  will  be  liable  as  assets  by  descent  after 
land  devised  for  payment  of  debts. 

In  order,  however,  to  charge  any  other  assets  in  priority 
to  the  mortgaged  estate,  it  is  essential  that  the  mortgage 
debt  be  origioally  a  personal  one,  and  that  it  be  so  in  refer- 
ence to  the  testator  himself,  so  that  the  land  is  merely 
liable  as  a  collateral  security.  If  the  land  were  originally 
the  primary  fund,  e.  g.,  if  a  jointure  or  portion  be  charged 
on  land,  with  a  collateral  covenant  to  make  it  good;  or  if 
it  has  become  the  primary  fund  in  reference  to  the  testator, 
e.  ST.,  if  he  acquired  it  subject  to  the  charge,  and  has  not  as- 
sumed the  charge  as  his  personal  debt,  the  devisee  or  heir 
is  clearly  liable.  [265] 

The  doctrine  respecting  mortgaged  estates  applies  also 
to  legacies  of  chattels  pledged  by  the  testator,  or  which  at 
the  time  of  his  death  were  subject  to  a  charge. 

5.  In  regard  to  assets  of  the  fourth  and  sixth  classes, 
where  both  personal  and  real  estate  are  included,  a  ques- 
tion has  arisen,  whether  the  personal  and  real  estate  should 
contribute  pro  rata^  or  whether  the  personalty  is  first  liable. 
It  has  been  determined  that  in  both  cases  there  is  a  liability 
pro  rata,  and  that,  accordingly,  if  land  be  devised,  and  the 
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testator  die  indebted  by  bond,  a  specific  legatee  may  com- 
pel the  devisee  to  contribute.* 


2.  General  administration  suits  in 
equity  are  recognized  in  the  United 
States  courts  when  the  parties  are 
citizens  of  different  states.  They  are 
also  recognized  in  a  few  states  where 
the  powers  of  the  probate  courts  are 
insufficient;  but  in  most  states  no 
suit  in  equity  will  lie  for  a  general 
accounting  and  administration  of  the 
estate  nor  to  compel  the  payment  of 
a  debt)  legacy  or  dittributive  share  of 


the  estate,  till  after  the  debt,  legacy 
or  distributive  share  has  been  de- 
creed payable  by  the  probate  court 
and  then  only  when  the  plaintiff  is 
not  entitled  to  sue  therefor  at  law. 
The  question  in  every  instance  turns 
on  the  provisions  of  the  statutes  in 
each  state.  Croswell,  Executors  and 
Administrators,  603-505  and  cases 
cited.  See,  also,  note,  Adams'  Equity 
(4th  Am.  Ed.),  *263. 
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CHAPTER  V.  [267] 

OP   CONTRIBUTION,   EXONERATION,   AND   MABSHAIiLINa. 

The  equities  of  contribution  and  exoneration  arise  where 
several  persons  are  bound  by  a  common  charge  not  arising^ 
ex  delicto,  and  their  order  of  liability  has  been  accidentally 
deranged.  If  the  liabilities  be  joint,  he  who  has  paid  more 
than  his  share  is  entitled  to  contribution  from  the  rest  If 
some  are  liable  in  priority  to  the  rest,  the  parties  second- 
arily liable,  if  compelled  to  discharge  the  daim,  are  en- 
titled to  exoneration.^ 

In  order  that  either  of  these  equities  may  arise,  it  is  es- 
sential that  the  charge  be  binding,  and  that  it  do  not  arise 
ex  delicto. 

The  voluntary  act  of  one  party  in  expending  money  for 
the  benefit  of  all,  will  not  create  a  right  to  contribution. 
There  is  an  exception  in  favor  of  houses  and  mills,  and  of 
the  necessary  repairs  which  they  require.^  [268] 

If  the  liability  arise  ex  delicto,  there  is  no  right  to  con- 
tribution.^ But  it  is  otherwise  with  respect  to  mere 
breaches  of  trust  not  involving  any  actual  fraud.  In  such 
cases,  each  defaulting  trustee  is  severally  liable  to  the  cestui 
que  trust  for  the  whole  loss;  but  contribution  may  be  en- 
forced as  between  the  trustees  themselves;  and  if  any  third 
person  has  knowingly  reaped  the  benefit  of  the  breach  of 
trust,  the  loss  may  be  eventually  cast  on  him.* 

The  rights  now  under  consideration  are  acknowledged 
both  at  law  and  in  equity,  and  so  far  as  the  machinery  of 
the  common  law  will  allow,  may  be  enforced  in  an  action. 
But  the  means  of  enforcement  at  law  are  very  limited;  for 
in  addition  to  the  impossibility,  common  to  all  classes  of 
account,  of  obtaining  discovery  on  oath  or  satisfactorily 
investigating  the  items,  there  are  other  special  difficulties, 

1.  See  Eaton's  Equity,  59,  470,  510;  erty.  Carver  v.  Miller,  4  Mass.  559; 
Campbell  y.  Messier,  4  John.  Ch.  334.  4  Kent.  Com.  370. 

2.  A  tenant  in  common  is  not  en-  3.  Peck  v.  Ellis,  2  John.  Ch.  131. 
titled  to  charge  his  co-tenant  with  4.  Lingard  v.  Bromley,  1  Ves.  k  B. 
a  proportion  of  the  expenses  incurred  114. 

for  the  benefit  of  the  common  prop- 
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originating  in  the  necessity  of  sning  each  party  liable  in  a 
separate  action,  which  renders  it  difficult  to  insnre  verdicts 
for  the  true  ratable  shares,  and  disables  the  court,  where 
one  of  several  contributors  proves  insolvent,  from  distrib- 
uting the  consequent  loss  ratably  among  the  rest.** 

The  two  equities  of  contribution  and  exoneration  are 
both  exemplified  in  the  case  of  suretyship:  the  one  by  the 
rights  of  sureties  as  between  themselves;  the  other  by  their 
rights  as  against  the  principal. 

The  right  of  oontribution  arises  between  sureties  where 
one  has  been  called  on  to  make  good  the  principal's  de- 
fault, and  has  paid  more  than  his  share  of  the  entire  liabil- 
ity. [269]  If  all  the  sureties  have  joined  in  a  single  bond, 
the  general  rule,  in  the  absence  of  any  express  or  implied 
contract,  is  that  of  equality;  if  their  liabilities  have  been 
created  by  distinct  bonds,  the  contribution  is  in  proportion 
to  the  respective  penalties.* 

The  equity  for  contribution  between  sureties  is  also  ap- 
plicable to  underwriters  or  insurers,  where  the  owner  of 
property  has  made  two  or  more  insurances  on  the  same  risk 
and  the  same  interest.  In  this  case,  the  law  will  not  allow 
him  to  receive  a  double  satisfaction  for  a  loss;  but  if  he  re- 
cover the  entire  loss  from  one  set  of  underwriters,  they 
may  have  a  ratable  contribution  from  the  rest. 

The  right  of  exoneration  arises  between  surety  and  prin- 
cipal so  soon  as  the  surety  has  paid  any  part  of  the  debt. 
Immediately  on  making  such  payment,  he  may  bring  as- 
sumpsit at  law  against  his  principal  for  indemnity.^  And 
he  may  also  sue  the  creditor  in  equity  for  an  assignment  of 
any  mortgage  or  collateral  security  for  the  debt,  so  that  he 
may,  as  far  as  possible,  be  substituted  in  his  place.®  But 
he  cannot  have  an  assignment  of  the  debt  itself,  for  that  is 
determined  by  his  own  payment,  and  a  new  debt  is  due 
from  his  principal  to  himseU. 

5.  See  Viele  v.  Hoag,  24  Vt.  46.  at  any  time  after  it  becomes  due  b€^ 

6.  See,  generally,  Rees  v.  Berring-  fore  payment  by  him  and  though  he 
tion,  2  Lead.  Gas.  Eq.  p.  ii.  366;  note,  has  not  yet  been  sued  by  the  creditor. 
Adams' Equity  (4th  Am.  Ed.),  •268;  Hayes  v.  Ward,  4  John.  Ch.  123; 
Eaton's  Equity,  470,  510.  Eaton's  Equity,  510  and  notes. 

7.  The  surety  may  sue  in  equity  to         8.  See  Eaton's  Equity,  470,  510. 
compel  the  principal  to  pay  the  debt 
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Another  instance  of  contribution  occurs  where  mortgages 
or  other  incumbrances  require  discharge,  and  the  property 
bound  by  them  is  not  absolutely  vested  in  a  single  person; 
e.  g,f  where  different  parcels  of  land  are  included  in  the 
same  mortgage,  and  are  afterwards  sold  to  different  own- 
ers, or  where  a  mortgaged  estate,  or  a  renewable  leasehold, 
is  held  for  life  or  in  tail,  with  remainders  over,  or  has  de- 
volved upon  a  dowress  and  the  heir.  [270]  In  these  cases^ 
the  burden  is  to  be  home  by  the  parties  interested  accord- 
ing to  the  value  of  their  respective  interests,  and  the  bene- 
fit which  they  actually  derive  from  its  discharge.*  And 
although  the  creditor  himself  is  not  bound  by  this  equity, 
but  may  proceed  against  whom  he  will,  yet  if  he  wilfully 
render  its  enforcement  impossible,  as  by  discharging  one  of 
several  coparceners,  he  cannot  proceed  for  the  whole  debt 
against  the  others,  but  at  the  most  can  only  require  from 
them  their  respective  shares.  If  the  burden  has  been  al- 
ready discharged  by  one  of  the  parties  liable,  he  will  be 
entitled  to  contribution  from  the  rest,  unless  he  has  shown 
an  intention  to  exonerate  the  estate. 

The  doctrine  of  general  average  is  another  illustration 
of  the  equity  for  contribution.  The  circumstances  under 
which  this  equity  arises  are  where  a  ship  and  cargo  are  in 
imminent  peril,  and  a  portion  is  intentionally  :  icrificed  for 
the  security  of  the  rest.  [271]  The  rates  of  contribution  in 
such  cases  are  generally  settled  by  arbitration,  but  the  par- 
ties are  not  compellable  to  refer,  and  may  have  recourse  to 
an  action  at  law  or  a  suit  in  equity.^ 

The  equity  of  marshalling  arises  where  the  owner  of 
property  subject  to  a  charge  has  subjected  it,  together  with 
another  estate,  to  a  paramount  charge,  and  the  estate  thus 
doubly  charged  is  inadequate  to  satisfy  both  the  claims. 
In  this  case,  if  the  paramount  charge  be  by  way  of  mort- 
gage, the  only  resource  for  the  puisne  mortgagee  is  to  re- 
deem it,  and  then  to  tack  it  to  his  own  debt,  but  it  is  only 

a  charge  payable  out  of  the  produce  of  the  estate,  and  not 

fc 

9.  Williams  v.  Craig,  2  Edw.  Ch.  1.  Birkley    v.    Presgraye,    1    East^ 

297;    Hays  v.  Ward,  4   Rand.   272;  220;  Sturgess  y.  Gary,  2  Curtis  C.  C. 

note,  Adams'  Equity  (4th  Am.  Ed.)»  59* 
•270. 
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conferring  on  the  paramount  creditor  a  right  to  foreclose, 
an  equity  arises  for  marshalling  the  security,  so  that  both 
creditors  may,  if  possible,  be  paid  in  full.  [272]  The  equity 
is  a  personal  one  against  the  debtor,  and  does  not  bind  the 
paramount  creditor,  nor  the  debtor  ^s  alienee  for  value. 

The  equity  is  not  binding  on  the  paramount  creditor,  for 
no  equity  can  be  created  against  him  by  the  fact  that  some 
one  else  has  taken  an  imperfect  security.  But  it  is  an 
equity  against  the  debtor  himself,  that  the  accidental  re- 
sort of  the  paramount  creditor  to  the  doubly  charged  es- 
tate, and  the  consequent  exhaustion  of  that  security,  shall 
not  enable  him  to  get  back  the  second  estate  discharged  of 
both  debts.  If,  therefore,  the  paramount  creditor  resorts 
to  the  doubly  charged  estate,  the  puisne  creditor  will  be 
substituted  to  his  rights,  and  will  be  satisfied  out  of  the 
other  fund,  to  the  extent  to  which  his  own  may  be  ex- 
hausted. And  it  seems  that  he  may,  on  proposing  just 
terms,  require  the  paramount  creditor  to  proceed  against 
the  estate  on  which  he  has  himself  no  clainL  His  right, 
however,  to  do  this  is  not  an  independent  equity  against  the 
creditor,  but  a  mere  incident  of  his  equity  against  their  com- 
mon debtor;  and,  therefore,  if  the  paramount  claim  is  not 
chargeable  on  two  funds,  both  belonging  to  the  same  debtor, 
but  is  merely  due  from  two  persons,  one  of  whom  is  also 
indebted  to  separate  creditors,  there  is  no  equity  to  com- 
pel a  resort  to  one  rather  than  to  the  other,  or  to  alter  the 
consequences  of  the  election  which  may  be  made.* 

The  equities  of  contribution,  exoneration,  and  marshal- 
ling are  applied,  in  the  administration  of  assets,  to  rectify 
disorders  which  may  incidentally  occur,  by  which  some  por- 
tion of  the  estate  has  paid  more  than  its  share,  or  where 
claims,  for  which  several  funds  were  liable,  have  been  so 
paid  as  to  exhaust  a  fund  which  alone  was  applicable  to 
another  claim.  [274] 

t.  **  Where  one  person  has  a  clear  latter   as   a  single  creditor,   has  no  j 

right  to  resort  to  two  funds,  and  an-  claim."     Eaton's  Equity,  613;   Webb 

other  person  has  a  right  to  resort  to  v.    Smith,    30    Ch.    Div.    192;    note, 

but  one  of  them,  the  latter  may  com-  Adams'  Equity   (4th  Am.  Ed.),  *272 

pel   the   former,   as  double  creditor,  and  cases  cited, 
to  exhaust   the   fund   on   which   the 


Digitized  by  VjOOQ IC 


oG4  Of  Infarct.  ;;    [Book  III. 

f 

OHAPTEK  VI.  [278] 

OF  IKFANOY^  IDIOOT^  AJSTD  LUNACY. 

The  last  equity  which  remains  for  notice  is  the  equity  for 
administering  the  estates  and  protecting  the  persons  of 
infants,  idiots,  and  lunatics.^ 

The  protection  of  an  infant's  person  and  estate  is  to 
some  extent  provided  for  in  the  ordinary  course  of  law; 
viz.,  by  right  of  guardianship,  extending  sometimes  to  the 
person  alone,  and  sometimes  to  both  the  person  and  estate.* 
The  estate  is  also  in  many  instances  protected  by  being 
vested  in  trustees  with  express  powers  of  management  and 
application;  in  which  case  their  conduct  will  be  regulated 
under  the  ordinary  jurisdiction  over  trusts. 

The  superintendence  of  the  guardianship  in  respect  of 
the  person,  so  as  to  discharge  from  illegal  custody  or  to 
protect  from  cruelty  or  ill  usage  by  the  legal  guardian,  is 
exercised  by  the  Court  of  Queen  ^s  Bench  on  writ  of  habeas 
corpus.  [280]  The  same  writ  is  issuable  out  of  the  Court 
of  Chancery;  but  the  jurisdiction  under  it  is  the  same  as  at 
common  law,  and  the  court  can  attend  to  nothing  except 
illegal  custody,  cruelty,  and  ill  usage. 

The  superintendence  of  the  guardianship  in  respect  of 
the  estate,  so  as  to  secure  a  due  accounting  by  the  person  in 
possession,  is  by  action  of  account  at  law,  or  suit  for  ac- 
count in  equity.  [281] 

The  means  of  protection  already  enumerated,  although 
available  for  the  prevention  of  positive  misconduct,  are  in- 
adequate to  secure  a  proper  education  of  the  infant,  or  a 
prudent  management  of  his  estate.  And  for  these  pur- 
poses there  is  a  prerogative  in  the  crown,  as  parens  patriae, 
to  be  exercised  by  the  Court  of  Chancery,  for  protection 
of  any  infant  residing  either  temporarily  or  permanently 

1.  These  subjects  are  generally  reg-         8.  As  to  the  several  kinds  of  guar- 
ulated  by  statute  in  this  country,  and      dianship,  see  either  the  text  or  Black- 
the  jurisdiction  is  exercised  by  pro-     stone,  vol.  1,  of  this  series, 
bate  courts  or  other  courts  of  similar 
jurisdiction. 
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within  its  jurisdiction.  The  possession  of  property  is  not 
essential  to  the  existence  of  this  authority,  though  the 
want  of  it  may  create  a  practical  difficulty  in  its  exercise,  by 
incapacitating  the  court  from  providing  for  the  infant's 
maintenance.' 

The  mode  of  calling  the  jurisdiction  into  operation  is  by 
filing  a  bill,  to  which  the  infant  is  a  party.  This  consti- 
tutes him  a  ward  of  court;  and  after  he  is  once  a  ward,  any 
subsequent  matter  may  be  determined  on  petition  or  motion, 
If  the  infant  is  in  illegal  custody,  an  order  for  his  delivery 
to  the  proper  guardian  may  be  made  on  petition  without 
bill;  and  if  the  father  is  dead,  the  appointment  of  a  guar- 
dian and  an  allowance  for  maintenance  may  be  obtained  in 
the  same  way.  But  if  the  receiver  of  the  estate  is  wanted, 
or  a  compulsory  order  on  trustees,  or  if  there  be  compli- 
cated accounts,  a  bill  is  necessary. 

The  principal  incidents  of  wardship  are  three  in  num- 
ber; viz. : — 

1.  The  ward  must  be  educated  under  the  superintend- 
ence of  the  court.  [282]  When  an  infant  has  been  made  a 
ward,  he  cannot  be  taken  out  of  the  jurisdiction  of  the  court 
without  its  leave. 

The  manner  in  which  the  superintendence  is  exercised^ 
differs  according  as  there  is  or  is  not  a  subsisting  guardian. 

If  the  father  is  dead,  and  there  is  no  legal  or  statutory 
guardian,  or  none  who  is  able  or  willing  to  act,  a  guardian 
will  be  appointed,  and  a  scheme  of  education  settled  by  the 
court.  In  settling  such  scheme,  the  court  will  regard,  as 
far  as  possible,  the  wishes  of  the  deceased  father.  And  it 
will  more  especially  do  so  in  regard  to  religion,  by  bring- 

3.  Where  there  exists  a  Court  of  131.  The  management  and  control  of 
Chancery,  it  still  exercises  a  general  the  estates  of  infants  is,  however,  or- 
jurisdiction  over  every  guardian  and  dinarily  exercised  by  probate,  or- 
has  a  general  supervisory  power  over  phans',  surrogates'  or  other  court  of 
the  persons  and  estates  of  infants,  similar  statutory  creation  and  juris- 
Matter  of  Andrews,  1  John.  Ch.  99;  diction.  Consult  the  local  statutes. 
Preston  v.  Dunn,  25  Ala.  607;  West-  4.  See,  generally,  the  statutes  of 
brook  V.  Comstock,  Wash.  Ch.  314.  the  several  states  regulating  the  sub- 
See,  generally,  Eyre  v.  Shaftsbury,  2  ject  of  guardianship,  etc. 
Lead.  Gas.  Eq.   (1st  Am.  Ed.),  p.  i. 
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ing  up  the  infant  in  the  creed  of  his  family,  if  not  contrary 
to  law,  and  if  he  has  not  been  already  educated  in  another. 
If  there  is  a  father  or  legal  guardian  within  the  jurisdic- 
tion able  and  willing  to  act,  the  matter  will  be  left  to  his 
direction,  subject  to  the  general  control  of  the  court.  If 
the  father  or  legal  guardian  has  voluntarily  relinquished 
his  right,  or  has  forfeited  it  by  misconduct  tending  to  the 
infant's  corruption,  the  court  will  restrain  him  from  inter- 
fering, and  will  appoint  some  other  person  to  act  as  guard- 
ian in  his  place.  [283] 

2.  The  ward's  estate  must  be  managed  and  applied  un- 
der the  superintendence  of  the  court.  [284]  If  there  are  no 
trustees  within  the  jurisdiction  able  and  willing  to  act,  the 
court  will  appoint  a  receiver.  If  there  are  such  trustees, 
thoy  will  not  be  superseded,  except  for  misconduct;  but  a 
guardian  is  in  this  respect  different  from  a  trustee,  and  his 
power  of  management  will  not  exclude  a  receiver.  In  cases 
Avhere  a  trust  exists,  the  degree  of  authority,  as  well  as  the 
manner  of  its  exercise,  will  depend  on  the  terms  of  the  in- 
strument creating  it.  In  other  cases  the  court  is  thrown  on 
its  inherent  jurisdiction,  and  has  authority  to  manage  the 
estate  during  minority,  and  to  apply  its  proceeds  for  the 
infant's  benefit.  In  exercising  its  superintendence  over 
a  ward's  estate,  the  court  will  make  a  reasonable  allowance 
for  maintenance,  provided  the  ward  be  entitled  absolutely 
to  a  present  income,  and  the  allowance  be  for  his  benefit. 
[286]  The  expenditure  for  this  purpose  is  generally  con- 
fined to  income,  and  is  rarely  permitted  to  break  in  upon 
capital.  But  the  capital  may  be  applied  for  the  advance- 
ment of  the  child  in  life.  Where  the  infant  is  living  with 
his  father,  or  after  the  father's  decease,  with  the  mother, 
r(»maining  unmarried,  maintenance  will  not  be  allowed  if 
such  father  or  mother  be  of  ability  to  maintain  him,  e.  g.^ 
to  maintain  him  suitably  to  his  expectations,  and  accord- 
ing to  the  parent's  condition  in  life,  without  injury  to  his 
other  children.  [287] 

The  manner  of  maintaintence  is  by  allowing  a  gross 
annual  sum,  proportioned  to  the  age  and  rank  and  to  the 
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fortune  of  the  infant,  without  inquiring,  unless  on  special 
grounds,  into  the  details  of  expenditure.  [288] 

3.  The  ward's  marriage  must  l>e  with  the  sanction  of  the 
court.  In  order  to  obtain  such  sanction,  the  court  must  be 
satisfied  that  the  marriage  is  a  proper  one;  and  if  the  ward 
be  a  female,  that  a  proper  settlement  is  made.^  The  mar* 
riage  of  an  infant,  ward,  without  permission  of  the  court, 
is  a  criminal  contempt  in  all  parties  except  the  infant.  If 
the  infant  be  a  female,  the  husband  will  be  compelled,  by 
imprisonment,  to  make  a  proper  settlement  of  her  property, 
and  will  be  excluded,  either  wholly  or  in  proportion  to  his 
criminality,  from  deriving  any  personal  benefit  out  of  his 
wife's  fortune,  so  far  as  can  be  done  without  injury  to  her. 
If  the  ward  has  attained  twenty-one,  the  marriage  is  not 
a  contempt;  but  so  long  as  her  property  continues  under  the 
control  of  the  court,  she  will  retain  an  equity  for  a  settle- 
ment, dischargeable  only  by  her  personal  consent  in  court. 
[289]  There  is  no  jurisdiction  to  settle  the  real  estate  of  a 
female  infant  or  personal  estate  to  which  she  is  entitled  for 
her  separate  use;  it  is  confined  to  her  personal  estate  in 
possession. 

The  jurisdiction  to  protect  persons  under  mental  incapac- 
ity extends  to  all  persons,  whether  subjects  of  the  crown 
or  not,  whose  persons  or  property  are  within  the  local  limits 
of  the  jurisdiction.  [290]  The  persons  for  whose  benefit  it 
exists  are  divided  into  two  classes:  viz.,  idiots,  who  have 
had  no  glimmering  of  reason  from  their  birth,  and  are  there- 
fore by  law  presumed  never  likely  to  attain  any;  and  luna- 
tics, or  persons  of  unsound  mind,  who  have  had  understand- 
ing, but  have  lost  the  use  of  it,  either  with  or  without  oc- 
casional lucid  intervals,  and  by  reason  of  its  loss  have 
become  incapable  of  managing  their  affairs. 

The  jurisdiction  in  lunacy  is  exercised,  not  by  the  Court 
of  Chancery  in  a  regular  suit,  but  by  the  Lord  Chancellor 
personally  on  petition;  and  the  appeal,  if  his  order  be 
erroneous,  is  to  the  king  in  council,  and  not  to  the  House 
of  Lords. 

5.  Consult  the  local  statutes. 
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The  origin  of  the  distinction  in  this  respect  between  Infancy  and  lunacy 
seems  referable  to  the  fact  that  the  crown,  in  the  event  of  idiocy  or 
lunacy,  has  not  a  mere  authority  to  protect,  but  an  actual  interest  in  the 
land  of  the  idiot  or  lunatic,  determinable  on  his  recovery  or  death.  If 
the  owner  is  an  idiot,  the  profits  are  applied  as  a  branch  of  the  revenue, 
subject  merely  to  his  requisite  maintenance;  if  he  is  a  lunatic,  they  are 
applied  on  trust  for  his  support,  and  the  surplus  is  to  be  accounted  for 
to  himself  or  his  representatives.  [291]  In  either  case  there  is  an  in- 
terest vested  in  the  crown,  and  requiring  for  its  administration  a  special 
grant  The  duty  of  such  administration  is  committed  by  special  warrant 
to  an  officer  of  the  crown,  who  is  usually,  though  not  necessarily,  the 
person  holding  the  Great  Seal.  By  virtue  of  this  warrant,  the  custody 
of  the  estate  and  person  is  afterwards  granted  to  committees,  whose  con- 
duct is  superintended  by  the  Chancellor. 

The  existence  of  a  vested  interest  in  the  crown  introduces  also  the  ad- 
ditional distinction,  that  the  mere  lunacy  does  not  originate  the  Jurisdic- 
tion, but  that  it  mu»t  be  first  inquired  of  by  a  jury,  and  found  of  rec- 
ord, in  accordance  with  the  rule  of  law  wherever  a  right  of  entry  is 
alleged  in  the  crown. 

The  regular  course  is  to  issue  a  commission  under  the 
Great  Seal  in  the  nature  of  a  writ  de  lunatico  inquirendo, 

to  ascertain  whether  the  party  is  of  unsound  mind.  [292] 
The  granting  of  such  commission  is  discretionary  with  the 
Chancellor,  who  in  exercising  his  discretion  will  look  solely 
to  the  lunatic's  benefit. 

The  proceedings  under  the  commission  are  regulated  by 
statute.  Their  general  outline  is,  that  a  jury  is  empanelled 
and  sworn;  the  witnesses  and  the  supposed  lunatic,  if  he 
thinks  fit  to  be  present,  are  examined;  and  the  inquisition 
is  engrossed,  and  after  signature  by  the  commissioners  and 
jury,  is  returned  into  chancery.  If  the  lunatic  subsequently 
recover,  the  commission  may  be  superseded;  but  for  this 
purpose  the  lunatic  must  in  general  be  personally  examined, 
and  his  sanity  fully  established. 

On  a  return  of  non  compos  being  made,  the  custody  of 
the  estate  and  person  is  granted  to  committees,  with  a 
proper  allowance  for  maintenance.  [293]  If  no  one  is  will- 
ing to  become  committee  of  the  estate,  a  receiver  may  be 
appointed,  with  the  usual  allowance. 

The  duty  of  the  committee  or  receiver  of  the  estate  is 
to  manage  the  lunatic's  property  with  care,  to  bring  in  and 
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pass  his  accounts,  and  to  pay  and  invest  the  balances  at 
such  times  as  the  superintending  officer  (called  the  master 
in  lunacy)  shall  direct.  [294]  In  cases  requiring  the  exer- 
cise of  discretion,  it  is  not  usual  to  act  without  previous 
investigation  by  the  court,  through  a  master  in  chancery. 

The  principle  on  which  the  lunatic's  estate  is  managed 
is  that  of  looking  to  the  lunatic's  interest  alone,  and  acting 
as  an  owner  of  competent  understanding  would  do,  without 
regard  to  his  eventual  successors.  [296]  The  effect  of  such 
management  may  in  some  instances  be  to  alter  the  property 
from  real  to  personal,  or  vice  versa;  e.  g.,  by  cutting  timber 
on  the  real  estate,  or  by  paying  out  of  the  personalty  for 
repairs  or  improvements.  And  if  such  alteration  be  made, 
the  property  will  devolve,  on  the  lunatic's  death,  in  accord- 
ance with  its  altered  character,  and  not  in  accordance  with 
that  which  it  previously  bore.  It  is  otherwise  in  the  case 
of  an  infant.  But  in  the  case  of  a  lunatic,  the  rule  must  be 
understood  with  this  guard,  that  nothing  extraordinary  is 
to  be  attempted;  e.  g.,  estates  to  be  bought,  or  interests  dis- 
posed of.  [297]  Alteration  of  property  is  to  be  avoided, 
so  far  as  is  consistent  with  the  proprietor's  interest. 

The  same  principle,  of  looking  to  the  lunatic's  advantage 
alone,  is  pursued  in  fixing  the  amount  of  the  maintenance; 
and  provision  therefore  may  be  made  for  modes  of  expendi- 
ture which  are  substantially  for  the  lunatic's  benefit,  though 
they  may  not  be  such  as  he  is  legally  bound  to  incur. 

If  after  due  allowance  for  the  lunatic's  maintenance  there 
is  still  a  disposable  surplus  of  his  estate,  such  surplus  may 
be  applied  in  pajrment  of  his  debts;  and  on  a  petition  by  a 
creditor,  a  reference  will  be  made  to  inquire  what  debts 
there  are,  and  how  they  should  be  discharged;  but  there  is 
no  instance  of  paying  the  debts  without  reserving  a  suffi- 
cient maintenance,  although  the  creditors  cannot  be  re- 
strained from  proceeding  at  law. 

On  the  death  of  the  lunatic,  the  power  of  administration 

is  at  an  end,  except  as  to  orders  which  have  been  already 

made,  or  which  are  consequential  on  reports  or  petitions 

already  made  or  presented.  [298]    But  the  committee  con- 
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tinues  under  the  control  of  the  court,  and  will  be  ordered 
on  the  application  of  the  lunatic's  heir  to  deliver  up  pos- 
session of  the  estate.® 

6.  The  custody  and  care  of  the  per-  infants.     The  unabridged   text  may, 

sons  and  estate  of  lunatics  are  pro-  however,  be  profitably   read   by   the 

vided  for  in  most  and  probably  in  aU  students  and  in  many  instances  will 

the  states  by  statutes,  the  courts  ez-  by  analogy  throw  light  on  more  mod- 

ercising   this  jurisdiction  being   the  em  methods  of  management.      See^ 

same  ones  exercising  jurisdictioii  oyer  alfo«  Swell's  Lead.  Oaaea  (Ut  Ed.)  • 
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BOOK  IV. 

OF  THE  FORMS  OF  PLEADING  AND  PROCEDURE  BY  WHICH  THE 
JURISDICTION  OF  THE  COURTS  OF  EQUITY  IS  EXERCISED.i 


CHAPTER  I.  [299] 

OF  THE  BILU 

The  object  of  the  common  law  courts  in  their  original 
stmctnre  was  to  reduce  the  litigation  to  a  single  issue,  and 
to  obtain  from  the  appropriate  tribunal  a  decision  on  that 
issue;  from  the  court  on  an  issue  of  law,  from  a  jury  on  an 
issue  of  fact.  By  statutory  enactment,  several  distinct 
issues,  both  of  law  and  fact,  may  now  indeed  be  raised  in 
the  same  action,  but  each  issue  must  be  kept  separate,  and 
cannot  be  prayed  in  aid  of  the  others.  In  accordance  with 
this  principle,  the  pleadings  are  framed,  first,  for  the  pro- 
duction of  single  or  separate  issues;  secondly,  for  keeping 
separate  the  law  and  the  f  act.^ 

In  the  Court  of  Chancery  the  system  is  different.  [301] 
The  object  there  aimed  at  is  a  complete  decree  on  the  gen- 
eral merits,  and  not  that  the  litigation  should  be  reduced 
to  a  single  issue;  and  as  all  issues,  whether  of  law  or  fact, 
are  decided  or  adjusted  for  decision  by  the  court,  it  is  not 
essential  to  keep  them  strictly  distinct.  The  rules,  there- 
fore, of  pleading  are  less  stringent  than  at  law,  but  they  are 
equally  regulated  by  principle;  and  in  order  to  secure  ad- 
herence to  such  principle,  every  pleading,  except  the  formal 

1.  Equity  pleading  and  practice,  as  erence  is  made  generally  to  Daniels' 

distinguished  from  conmion  law  plead-  Chancery  Pleading  A  Practice,  Story's 

ing  and  practice,  is  still  the  regular  Equity  Pleading,  Barbour's  Chancery 

procedure  in  quite  a  number  of  the  Pleading  &  Practice,  and  Puterburgh's 

states  of  the  Union,  among  others  in  (111.)  Chancery  Pleading  k  Practice; 

Illinois,  Michigan,  New  Jersey,   and  Curtis'    Equity    Precedents;    Seton's 

Tennessee.     It   is   also   used   in   the  Forms,    and    Hoffman's    Masters    in 

United  States  courts.     It  is  import-  Chancery, 

ant,  therefore,  that  this  book  should  S.  See  Pleadng. 
be  understood  by  the  student.     Ref- 

£371]  -        - 
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replication,  must  be  sanctioned  by  the  signature  of  counsel 
The  commencement  of  a  suit  in  equity  on  behalf  of  a 
subject  is  by  preferring  a  bill,  in  nature  of  a  petition,  to 
the  Lord  Chancellor  or  other  holder  of  the  Great  Seal,  or 
if  the  seal  be  in  the  king^s  hands,  or  the  holder  of  it  be  a 
party,  to  the  king  himself  in  his  Court  of  Chancery.  This 
is  termed  an  original  bill,  to  distinguish  it  from  other  bills 
filed  in  the  course  of  a  suit  to  remedy  defects  and  errors. 
If  the  party  injured  be  an  infant  or  a  married  woman'  suing 
separately  from  her  husband  (unless  the  husband  be  ban- 
ished or  has  abjured  the  realm),  it  is  preferred  by  a  person 
styled  the  next  friend,  and  named  in  the  record  as  such. 
If  he  be  a  lunatic  or  idiot,  it  is  by  the  committee  of  his 
estate,  or  sometimes  by  the  Attorney-General  on  behalf  of 
the  crown  as  the  general  protector  of  lunatics.* 

If  the  suit  be  on  behalf  of  the  crown,  of  those  who  par- 
take of  its  prerogative,  or  of  those  whose  rights  are  under 
its  particular  protection,  as,  for  example,  the  objects  of  a 
public  charity,  the  complaint  is  preferred  by  the  Attorney 
or  Solicitor  General,  and  the  bill  is  not  one  of  petition  or 
complaint,  but  of  information  to  the  court  of  the  wrong 
committed.  [302]  If  the  suit  does  not  immediately  concern 
the  rights  of  the  crown,  its  oflScers  generally  depend  on  the 
relation  of  some  person,  termed  the  relator,  who  is  named 
on  the  record  as  such,  and  is  answerable  for  the  costs;  and 
if  such  relator  has  a  personal  ground  of  complaint,  it  is 
incorporated  with  the  information,  and  they  form  together 
an  information  and  bill.  An  information  differs  from  a 
biU  in  little  more  than  name  and  form,  and  will  therefore 
be  considered  under  the  general  head  of  bills. 

An  original  bill  or  information  consists  of  five  principal 
parts:  viz.,  1.  The  statement;  2.  The  charges;  3.  The  in- 
terrogatories; 4.  The  prayer  of  relief;  and  5.  The  prayer 
of  process.** 

8.  Emancipated     in    many     states,  distinct  parts  were  requisite  in  every 

See  local  statutes.  orif^nal  bill,  viz.:      1.  The  address; 

4.  Always    consult   the   local    stat-  2.  The  introduction;  3.  The  premises 

utes  before  bringing  suit.  or  stating  part;  4.  The  confederating 

0.  It  was  formerly  stated  that  nine  part;    5.  The  charging  part;   6.  The 
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The  statement  of  a  bill  is  prefaced  by  the  heading,  ad- 
dressing it  to  the  holder  of  the  Great  Seal,  the  terms  of 
which  are  from  time  to  time  prescribed  by  the  court.  It 
then  commences  with  the  words:  **  Humbly  complaining, 
showeth  unto  your  lordship,  your  orator,*'  etc.,  giving  the 
name,  description,  and  place  of  abode  of  the  plaintiff,  and, 
if  necessary,  of  the  next  friend,  committee,  or  relator,  and 
then  narrating  the  case  for  relief.  Its  object  is  to  show  the 
right  to  relief. 

It  must  state  a  consistent  case  on  behalf  of  all  the  plain- 
tiflfs;  for  if  their  claims  are  inconsistent,  or  any  of  them 
have  no  claim,  the  misjoinder  will  be  fatal  to  the  suit;  or, 
at  all  events,  ihe  court  will  only  make  such  a  decree  as  will 
leave  their  claims  in  respect  to  each  other  wholly  undecided. 

It  must  state  the  case  in  direct  terms  and  with  reasonable 
certainty;  not  necessarily  with  the  same  technical  precision 
as  at  law,  but  with  sufficient  precision  to  show  that  there  is 
a  definite  equity .•  [303]  And  if  the  equity  depends  on  a 
title  to  property  in  the  plaintiff,  the  statement  must  show 
a  sufficient  title  in  point  of  law. '  If  the  title,  as  stated, 
would  have  been  valid  at  conmion  law,  and  regulations  have 
been  superadded  by  statute,  it  is  not  essential,  though  usual, 
to  state  compliance  with  them. 

It  is  not,  however,  requisite  to  state  matters  of  which 
the  court  takes  judicial  notice,  such  as  public  acts  of  parlia- 
ment, the  general  customs  of  the  realm,  and  so  forth;  al- 
though, for  the  sake  of  convenience,  they  are  often  in- 
troduced. 

The  charges  of  a  bill  ought  not  to  include,  and  generally 
do  not  include,  any  narrative  of  the  case  for  relief,  but  are 
generally  used  for  collateral  objects:  e.  g.,  for  meeting  the 
defence  by  matter  in  avoidance,  or  by  inquiries  to  sift  its 

jurisdictional  clause;  7.  The  interro-  See,  also,  form  of  foreclosure  bill  at 

gating   part;    8.   The  prayer   for   re-  end  of  this  Book  4. 

lief;   and  9.  The  prayer  for  process.  S.  See  the  premises  or  stating  part 

See  these  nine  orderly  parts  of  a  bill  well  considered  in  Puterburgh's  Chan- 

in  chancery,  stated  and  considered  in  eery  Pleading  &  Practice    (4th  Ed.), 

Puterburgh's    (111.)    Chancery   Plead-  44  ct  seg.     See,  also,  Story's  Equity 

ing  &  Practice  (4th  Ed.),  43  ei  acq.  Pleading,  §§  27  et  seq.;  1  Barbour's 

Chancery  Practice,  38. 
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truth;  for  giving  notice  of  evidence  which  might  otherwise 
operate  as  a  surprise;  and  for  obtaining  discovery  as  to 
matters  of  detail  which  could  not  be  conveniently  intro- 
duced in  the  statement.  The  charges  of  a  bill  are  in  reality 
supplemental  to  the  statement,  and  might  have  been  in- 
cluded in  the  statement  itself,  but  that  for  convenience* 
sake  they  are  subsequently  introduced,  and  are  distin- 
guished by  a  peculiar  form  of  commencement.  [306]  In 
fact,  in  many  bills,  where  the  circumstances  of  the  case 
present  no  danger  of  intricacy,  the  whole  of  the  allegations 
are  comprised  in  the  statement,  and  the  charges  are 
omitted.^ 

The  statement  and  charges  of  a  bill  include  all  its  allega- 
tions, and  no  allegations  ought  in  strictness  to  be  inserted 
in  them  which  are  not  material  for  some  of  the  purposes 
pointed  out,  viz.,  either  as  establishing  the  plaintiflF's  case, 
rebutting  that  of  the  defendant,  or  obtaining  discovery  for 
one  of  these  purposes.  If  any  matter  be  alleged  which  is 
not  material,  whether  as  irrelevant  in  toto  or  as  being  mat- 
ter of  which  the  court  will  take  judicial  notice,  it  is  in 
strictness  impertinent,  and  may  be  struck  out  of  the  bill  on 
application  to  the  court;®  and  if  it  be  criminatory  of  the 
defendant  or  of  any  other  person,  it  is  also  objectionable 
on  the  ground  of  scandaL  But  provided  it  be  material, 
however  harsh  the  charge  may  be,  it  cannot  be  treated  as 
scandalous.  It  should  also  be  observed  that,  even  if  the 
statement  be  material,  yet  excessive  prolixity  will  be  im- 
pertinent; as,  for  instance,  if  instead  of  giving  the  effect 
of  a  document,  a  plaintiff,  without  any  sufficient  motive, 
were  to  copy  it  at  length. 

In  many  of  the  older  precedents  we  find  an  allegation  intervening  be- 
tween the  statements  and  the  charges,  called  the  charge  of  confederacy. 
This  is  an  allegation  that  the  defendants  are  confederating  with  certain 
unknown  parties  to  refuse  Justice  to  the  plaintiff.  And  we  find  also  an- 
other allegation  following  the  charging  part,  called  the  aTernent  of  Jur. 

7.  See,      generally,      Puterburgh's  8.  See  Reeves  v.   Baker,   13   Beav. 

Chancery   Pleading  ^  Practice    (4th  436;  Hawley  v.  Wolverton,  5  Paige, 

Ed.)>  55;  Story's  Equity  Pleading,  {  522. 
S3. 
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IfMlletloii,  whidi  aUeget  that  the  plaintiff  can  only  obtain  his  remedy  in 
the  Court  of  Chancery.  The  probability  is  that  these  forms  originated 
in  the  once  doubtful  state  of  the  Jurisdiction;  at  the  present  time  they 
are  unnecessary,  and  are  fast  falling  into  disuse*  [307] 

The  interrogatories  are  a  series  of  questions  intended  to 
obtain  discovery  in  aid  of  the  plaintiff's  case,  and  must  be 
directed  to  facts  previously  stated  or  charged.  They  are 
prefaced  by  a  prayer  that  the  defendants  may,  if  they  can, 
show  why  the  plaintiff  should  not  be  relieved,  and  may 
answer  on  oath  such  of  the  interrogatories  afterwards  num- 
bered and  set  forth,  as  by  a  note  at  the  end  of  the  bill  they 
are  respectively  required  to  answer.  The  numbered  in- 
terrogatories follow,  and  at  the  foot  of  the  bill  a  note  is 
added  informing  each  defendant  which  of  them  he  must 
answer. 

The  old  bills  in  chancery  contained  no  special  interroga- 
tories, but  merely  required  that  the  defendant  should  an- 
swer the  bill,  and  he  was  bound  without  further  questioning 
to  answer  the  whole.  The  interrogatories  were  afterwards 
added,  to  prevent  misapprehension  or  evasion.^ 

The  fourth  part  of  the  bill  is  the  prayer  for  relief,  or,  as 
it  would  be  more  correctly  termed,  the  statement  of  relief 
required.  [308]  The  only  portion  of  a  bill  which  can  be 
accurately  called  a  prayer,  is  the  concluding  part,  or  prayer 
of  process,  calling  on  the  court  to  issue  the  subpoena.  After 
the  statements  and  charges  are  completed,  the  bill  does  not 
go  on  to  say,  **  your  orator  therefore  prays  that  he  may 
have  such  and  such  relief;  '*  but  it  says,  **  to  the  end,  there- 
fore, that  the  defendant  may  answer  the  interrogatories, 
and  that  your  orator  may  have  the  specified  relief,  may  it 
please  your  lordship  to  grant  a  writ  of  subpoena,  requiring 
the  defendant  to  appear  by  a  certain  day,  and  to  answer 

0.  See  the  new  United  States  chan-  1.  The  general   interrogation   in  a 

eery  rules  and  the  rules  of  practice  bill  is  sufficient  to  entitle  a  plaintiflf 

promulgated  by  the   supreme  courts  to  a  full  answer  to  all  the  matters 

of  the  several  states,  where  chancery  stated     in    the    bill.      Puterburgh's 

pleading    and    practice    is    retained.  Chancery   Pleading  k   Practice    (4th 

These  rules  have  the  same  effect  as  Ed.)>  57;  Jaques  y.  Methodist  Church, 

itatutea  so  far  as  procedure  is  con-  1  John.  Ch.  75. 
cemed. 
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the  bill,  and  abide  the  decree  of  the  court.*'  The  only 
thing  which  the  court  is  asked  to  do,  or  which  can  be  called 
a  prayer,  is  **  to  grant  the  writ.'* 

The  old  bills  in  chancery  did  not  contain  any  special 
statement  of  relief,  but  only  what  is  called  the  prayer  for 
general  relief:  viz.,  **  that  your  orator  may  have  such  relief 
in  the  premises  as  the  nature  of  the  case  may  require,  and 
to  your  lordship  shall  seem  fif  [309]  It  is  said  that  such 
a  prayer  would  still  be  sufficient;*  but  the  uniform  practice 
is  to  insert  a  special  prayer,  and  to  conclude  with  the  prayer 
for  general  relief.* 


S.  Puterburgh'a  Chancery  Pleading 
&  Practice  (4th  Ed.),  59. 

3.  Id.;  Story's  Equity  Pleading, 
SS  40-43. 

In  order  that  the  student  may  see 
to  what  extent  the  foregoing  forms 
are  still  retained  in  practice  we  in- 
sert a  draft  of  a  bill  of  foreclosure 
as  used  in  Illinois: 

BILL  TO  rORECLOBE  MOBTGAOI. 

State  of  Illinois,  ) 

V  8S.  * 

County  of  Cook,  / 

The  Circuit  Court  of  Cook  County, 
in  Chancery  Bitting. 

To  the  November  Term,  A.  D.  1914. 
To  the  Judges  of  said  Court,  in  Chan- 
cery sitting: 

Your  orator,  John  Jones,  of  the  city 
of  Chicago,  in  the  county  of  Cook,  re- 
spectfully represents  unto  your  hon- 
ors, that  on  or  about  the  first  day  of 
September,  A.  D.  1910,  Henry  James 
of  the  city  of  Evanston  in  said  county, 
became  and  was  indebted  to  your  ora- 
tor in  the  sum  of  one  thousand  dol- 
lars ($1,000),  and  being  so  indebted, 
in  consideration  thereof,  the  said 
Henry  James  on  that  day  made  and 
executed  under  his  hand  one  certain 
promissory  note  for  the  sum  of  one 
thousand  dollars  payable  with  inter- 
est at  the  rate  of  six  per  cent,  per 


annum  (payable  annually)  one  year 
from  the  date  thereof,  and  then  de- 
livered said  note  to  your  orator  as 
will  more  fully  appear  by  the  said 
note,  ready  to  be  produced  in  court, 
and  by  the  copy  of  the  same  herewith 
filed  and  marked  "Exhibit  A,"  and 
made  part  of  this,  your  orator's  bill 
of  complaint. 

Your  orator  further  represents  un- 
to your  honors,  that,  to  secure  the 
payment  of  the  principal  sum  and  in- 
terest above  mentioned,  the  said 
Henry  James,  who  was  then  and  there 
umnarried,  by  his  deed,  dated  the  first 
day  of  September,  A.  D.  1910,  con- 
veyed to  your  orator  and  his  heirs 
forever  in  fee  simple,  the  following 
described  parcel  of  land,  with  its  ap- 
purtenances,  situate  in  the  county  of 
Cook  and  state  of  Illinois,  to  wit: 
Lot  three  in  block  four  of  Kedsie's 
addition  to  the  city  of  Evanston,  ac- 
cording to  the  recorded  plat  thereof, 
together  with  the  two-story  brick 
dwelling  house  thereon,  subject,  how- 
ever, to  a  condition  of  defeasance  up- 
on the  payment  of  the  principal  sum 
and  interest  aforesaid,  according  to 
the  tenor  and  effect  of  the  said  prom- 
issory note;  which  said  mortgage 
was,  on  the  day  of  its  date,  duly  ac- 
knowledged,  and   afterwards,  on   the 
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This  latter  prayer  can  never  be  safely  omitted,  because  if 
the  plaintiff  should  in  his  special  prayer  mistake  the  due 
relief,  it  may  be  given  under  the  general  prayer,  if  con- 


said  first  day  of  September,  A.  D. 
1910,  recorded  in  the  recorder's  ofiBce 
of  the  said  county  of  Cook,  at  4 
o'clock  in  the  afternoon  of  said  day, 
in  Book  100  of  Mortgages,  on  page 
555,  as  by  the  said  mortgage  and  its 
accompanying  certificates  of  acknowl- 
edgment and  recording,  ready  to  be 
produced  in  court,  and  by  a  copy 
thereof  herewith  filed  and  marked 
"  Exhibit  B,"  and  made  a  part  of  this 
bill,  will  more  fully  appear. 

Tour  orator  further  represents  un- 
to your  honors,  that  the  sum  of  one 
thousand  dollars  with  interest  from 
the  first  day  of  September,  A.  D. 
1910,  is  now  due  and  unpaid  to  your 
orator  on  the  said  note  and  mort- 
gage, and  in  said  mortgage  it  was 
expressly  agreed  that  in  case  of  the 
foreclosure  of  said  mortgage  by  pro- 
ceedings in  court,  or  in  case  of  any 
suit  or  proceeding  at  law  or  in  equity 
wherein  said  mortgagee,  his  executors, 
administrators  or  assigns  should  be 
a  party  plaintiff  or  defendant  by  rea- 
son of  his  being  a  party  to  aaid 
mortgage,  he  or  they  should  be  al- 
lowed and  paid  their  reasonable  costs, 
charges,  attorneys'  and  solicitors' 
fees  in  such  suit  or  proceeding  by  the 
said  mortgagor,  and  the  same  should 
be  a  further  charge  and  lien  upon 
said  premises  under  said  mortgage, 
to  be  paid  out  of  the  funds  of  the 
sale  thereof,  if  not  otherwise  paid  by 
said  mortgagor;  and  your  orator 
claims  that  by  the  filing  of  this  bill, 
under  this  clause  in  said  mortgage, 
there  is  now  due  your  orator  for  so- 
licitors' fees  two  hundred  ($200) 
dollars,  in  addition  to  the  sum  above 


mentioned,  and  that  no  proceedings 
at  law  have  been  had  to  recover  the 
above-mentioned  debt  secured  by  the 
said  note  and  mortgage,  or  any  part 
thereof. 

Your  orator  further  represents  and 
charges  that  the  said  premises  de- 
scribed in  said  mortgage  are  meager 
and  scant  security  for  the  said  sum 
of  one  thousand  dollars  and  interest 
mentioned  in  said  note  and  mortgage, 
and  now  due  your  orator,  and  that 
said  mortgagor,  under  the  false  pre- 
tence of  improving  said  premises, 
threatens  to  tear  down  and  remove 
the  materials  comprising  the  rear 
wing  of  said  house  and  has  already 
commenced  to  do  the  same;  that  the 
pretence  of  improving  said  premises, 
is,  according  to  the  best  knowledge, 
information  and  belief  of  your  ora- 
tor, made  simply  for  the  purpose  of 
selling  the  materials  so  removed  and 
not  with  the  intention  of  making  any 
improvement  whatever,  and  that  the 
effect  of  said  removal  of  materials 
will  be  to  greatly  impair  the  value 
of  your  orator's  security  for  the  pay- 
ment of  said  promissory  note. 

And  your  orator  further  represents 
unto  your  honors  and  states  upon  in- 
formation and  belief,  that  Thomas 
Jenkins  of  the  city  of  Chicago  has  or 
claims  to  have  some  interest  in  the 
said  mortgaged  premises,  or  some 
part  thereof,  as  purchaser  or  other- 
wise, which  interest,  if  any,  has  ac- 
crued subsequent  to  the  lien  of  the 
said  mortgage  of  your  orator  and  is, 
therefore,  subject  thereto. 

Your  orator,  therefore,  asks  the  aid 
of  this  honorable  court  in  the  prem- 
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sistent  with  that  which  is  actually  prayed.  If  it  be  incon- 
sistent, it  cannot  be  obtained;  and,  therefore,  if  the  plaintiff 
doubt  as  to  the  proper  relief,  he  may  frame  his  prayer  in 
the  alternative,  to  have  either  one  relief  or  the  other,  as  the 


ises,  and  makes  the  aaid  Henry  James 
and  Thomas  Jenkins  parties  defend- 
ant to  this  bill,  and  to  the  end  that 
they  may  be  required  to  answer  this, 
your  orator's  bill,  according  to  the 
rules  and  practice  of  this  honorable 
court,  without  oath,  their  answer  on 
oatli  being  hereby  waived;  that  an 
account  may  be  taken  in  this  behalf 
by  or  under  the  direction  of  this 
court;  that  the  said  defendant  Henry 
James,  may  be  decreed  to  pay  your 
orator  whatever  sum  shall  appear  to 
bo  due  him  upon  the  taking  of  such 
account,  together  with  solicitor's  fees 
and  the  costs  of  this  proceeding,  by 
a  short  day  to  be  fixed  by  the  court; 
that  in  default  of  such  payment,  the 
said  mortgaged  property  may  be  sold, 
as  may  be  directed  by  the  court,  to 
satisfy  the  amount  due  your  orator 
for  principal  and  interest  on  the  said 
promissory  note  and  mortgage  and 
solicitors'  fees  and  for  his  costs  of 
this  proceeding;  that  in  case  of  such 
sale  and  in  failure  to  redeem  there- 
from, pursuant  to  the  statute,  the 
defendants,  and  all  persons  claiming 
through  or  under  them  subsequent  to 
the  commencement  of  this  suit,  may 
be  forever  barred  and  foreclosed  of 
all  right  and  equity  of  redemption  in 
the  said  premises;  that  your  orator 
may  have  execution  against  the  said 
defendant  Henry  James  for  any  bal- 
ance that  shall  remain  due  to  your 
orator  of  the  principal  and  interest 
of  said  promissory  note  and  mortgage, 
if  the  sale  of  said  mortgaged  prem- 
ises as  aforesaid  fails  to  produce  suffi- 
cient to  pay  the  whole  of  said  mort- 


gage debt  and  solicitors'  fees  and 
costs  of  this  suit;  and  that  your  ora- 
tor may  have  such  other  and  further 
relief  as  the  nature  of  his  case  may 
require,  and  as  to  this  court  shall 
seem  agreeable  to  equity  and  good 
conscience. 

(Here  may  be  inserted  a  prayer 
for  an  injunction,  or  for  an  injunc- 
tion and  a  receiver.) 

May  it  please  yo^tr  honor  to  grant 
unto  your  orator  the  writ  of  summons 
in  chancery,  issuing  out  of  and  under 
the  seal  of  this  honorable  court,  di- 
rected to  the  sheriff  of  the  said 
county  of  Ck>ok,  commanding  him  that 
he  summon  the  said  defendants  Henry 
James  and  Thomas  Jenkins  to  appear 
before  the  said  court,  on  the  first  day 
of  the  next  November  term  thereof, 
to  be  held  at  the  court  house  in  the 
county  of  Cook  aforesaid,  then  and 
there  to  answer  all  and  singular  the 
premises,  and  to  stand  to  and  abide 
by  and  perform  such  order  and  decree 
therein  as  shall  seem  agreeable  to 
equity  and  good  conscience. 

And  your  orator  will  ever  pray,  etc. 
JoHif  Jones. 
WlBT  J.  Baxteb, 

Solicitor  for  Complainant. 
State  of  Illinois,  i 
County  of  Cook,    \^^'' 

On  this  fifteenth  day  of  September, 
in  the  year  one  thousand  nine  hun- 
dred and  fourteen,  personally  appear- 
ed before  me  a  notary  public  in  and 
for  said  county,  John  Jones,  who, 
being  duly  sworn,  saith  that  he  is 
the  complainant  in  the  foregoing  bill 
of  complaint  and  that  he  has  read 


Digitized  by  VjOOQ IC 


Chap.  L] 


Of  ths  BilXm 


379 


court  shall  decide.^  In  the  case  of  charities  and  infants, 
the  proper  directions  will  be  given,  without  regarding  the 
language  of  the  prayer. 

The  principal  rules  as  to  this  portion  of  the  bill  are,  that 
it  should  point  out  with  reasonable  deamess  what  relief 
is  asked;  that  it  should  not  combine  distinct  claims  against 
the  same  defendant;  and  that  it  should  not  unite  in  the 
same  suit  several  defendants,  some  of  whom  are  uncon- 
nected with  a  great  portion  of  the  case.  If  the  prayer  is 
objectionable  on  either  of  the  two  latter  grounds,  the  bill 
is  termed  multifarious. 

Multifariousness  of  the  first  kind,  sometimes  called  a 
misjoinder  of  claim,  is  where  the  plaintiff  has  several  dis- 
tinct claims  against  the  same  defendant,  and  prays  relief 
in  a  single  suit  in  respect  to  all.  The  court,  on  the  ground 
of  convenience,  will  not  permit  such  a  joinder.  [310]  But 
the  rule,  being  one  of  convenience  only,  is  not  absolutely 
binding,  and  may  be  dispensed  with  if  the  claims  be  so  far 
connected  that  a  single  suit  is  more  convenient.  A  con- 
verse principle  restrains  the  plaintiff  from  unduly  splitting 
up  a  cause  of  suit. 

Multifariousness  of  the  second  kind  is  where  a  plaintiff, 
having  a  valid  claim  against  one  defendant,  joins  another 


the  foregoing  bill  of  complaint,  by 
him  subscribed,  and  knows  the  con- 
tents thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  as 
to  the  matters  and  things  therein 
stated  to  be  upon  his  information  and 
belief,  and  as  to  those  matters  be  be- 
lieves it  to  be  true. 

John  Jones. 
Subscribed  and  sworn  to 
before  me  this  15th  day  of 
September,  A.  D.  1914. 
William  Smith, 

Notary  Public  in  and  for 
said  county. 
(My  commission  will   expire  Jan. 
1,  1916.) 


Indorsed:    "Gen.  No Term 

No 

Cook  county.  Circuit  Court.  In 
Chancery. 

John  Jones  v.  Henry  James  and 
Thomas  Jenkins. 

Bill  to  foreclose  mortgage. 

Filed  this  16th  day  of  September, 
A.  D.  1914,  Michael  Sullivan,  clerk. 

(Mem. — A  copy  of  the  note  marked 
"Exhibit  A,"  and  of  the  mortgage 
marked  "Exhibit  B,"  should  be  at- 
tached  to  the  bill,  as  stated  therein.) 

Wirt  J.  Baxter,  Solicitor  for  Com- 
plainant." 

4.  Puterburgh's  Chancery  Pleading 
k  Practice,  59;  Story's  Equity  Plead- 
ing,  S  41. 
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person  as  defendant  in  the  same  suit,  with  a  large  part  of 
which  he  is  unconnected.  In  this  case^  as  in  the  preceding 
one,  if  the  nature  of  the  transactions  make  a  single  suit 
convenient,  the  objection  will  not  be  sustained.* 

The  fifth  and  last  part  of  a  bill  is  the  prayer  of  process, 
which  asks  that  a  writ  of  subpoena  may  issue,  directed  to 
the  parties  named  as  defendants,  and  requiring  them  to 
appear  and  answer  the  bill,  and  to  abide  by  the  decree  when 
made.  [311]  If  a  writ  be  wanted  besides  the  subpoena^ 
e.  g.,  a  writ  of  injunction  or  ne  exeat  regno,  such  additional 
writ  is  asked  in  the  prayer  of  process.®  In  bills  for  dis- 
covery, or  to  perpetuate  testimony,  the  words  **  to  abide  by 
the  decree  *'  are  omitted,  as  well  as  the  prayer  for  relief; 
but  if  the  bill  be  for  discovery  in  aid  of  a  defence  at  law, 
it  asks  an  injunction  against  proceeding  at  law  until  the 
discovery  shall  be  made. 

0.  See       Puterburgh's       Chancery  been    held    demurrable.      Wright    v. 

Pleading  &  Practice    (4th  Ed.),  50*  Wright,  4  Halst.  Ch.  143.     Want  of 

63;   1  Daniels'  Ch.  Pr.  437;    1  Bar-  such    signature    alone,    however,    is 

hour's  Ch.  Pr.  40;  note,  Adams'  £q.  ground  for  a  motion  to  strike  from 

(4th  Am.  Ed.)  *309;  id.,  *310.  the    files     but     not     for    demurrer. 

6.  A  bill  containing  no  prayer  for  Grove  ▼.  Potter,  4  Sand.  Ch.  403. 
process  and  unsigned  by  counsel  has 
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CHAPTER  IL  [812] 

OW  PABTIXS. 

The  persons  against  whom  process  is  asked  are  the  de- 
fendants to  the  bill,  and  should  consist  of  all  persons  inter- 
ested in  the  relief  sought  who  are  not  already  joined  as 
plaintiffs.  K  no  relief  be  sought,  viz.,  if  the  bill  be  for 
discovery  alone,  it  cannot  be  objected  to  for  want  of  parties; 
but  if  relief  be  asked,  the  prayer  of  process  must  be  so 
framed  as  to  bring  all  persons  interested  in  that  relief  be- 
fore the  court,  either  as  plaintiffs  or  as  defendants.  In 
equity,  it  is  only  requisite  that  the  interests  of  the  plaintiffs 
be  consistent,  and  it  is  immaterial  that  the  defendants  are 
in  conflict  with  each  other,  or  that  some  of  their  claims  are 
identical  with  those  of  the  plaintiffs.  [313]  Although,  how- 
ever, a  conflict  of  interests  among  the  defendants  is  no  ob- 
jection to  a  bill,  yet  it  does  not  follow  that  the  court  will 
adjudicate  on  their  conflicting  claims.  If  there  be  no  neces- 
sity arising  out  of  the  plaintiff's  claim,  the  court  will  not 
adjudicate  between  co-defendants.* 

If  the  suit  be  against  a  married  woman,  her  husband 
must  be  joined  as  a  party,  unless  he  is  an  exile  or  has  ab- 
jured the  realm.^  If  it  be  against  an  idiot  or  lunatic,  the 
committee  of  his  estate  must  be  joined.' 

If  a  bill  be  filed  either  by  or  against  uninterested  parties, 
their  joinder  is  sometimes  spoken  of  as  a  fault  in  pleading; 
but  it  seems  more  correct  to  say  that,  to  the  extent  of  such 
misjoinder,  there  is  a  failure  on  the  merits,  and  the  suit  will 
be  dismissed  accordingly.*  [314]  The  only  exception  to 
this  rule  is  in  suits  against  a  corporation,  in  which  their 
clerk  or  other  oflScer  may  be  made  a  defendant,  though  un- 

1.  See,  generally,  as  to  parties,  1  8.  Mitf.  on  Pleading,  30. 

Barb.  Ch.  Pr.  37;  Story's  Eq.  PI.  Ch.  4.  Objections     for     nonjoinder     or 

4;    1  Daniels'  Ch.  Pr.   Ch.  5;    Bar-  misjoinder  of  parties  should  be  taken 

hour  on   Parties;    Puterburgh's    Ch.  by  demurrer,  plea  or  answer.  If  taken 

PI.  &  Pr.  (4th  Ed.)  63  et  teq.  at  the  hearing  their  allowance  is  dis- 

S.  See  married  w<mien's  acts  in  the  eretionary.      Note,    Adams'    Equity 

several  states.  (4th  Am.  Ed.),  *314  and  cases  cited. 
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affected  by  the  relief  sought,  in  order  that  he  may  give  dis- 
covery on  oath,  which  the  corporate  body  cannot  do.  If 
the  bill  be  for  discovery  alone,  in  aid  of  proceedings  at  law, 
no  person  can  be  made  a  defendant  who  is  not  a  party  to 
the  record  at  law. 

With  respect  to  the  nature  of  the  interest  which  requires 
a  person  to  be  joined  in  a  suit,  there  is  no  difficulty  as  to 
persons  against  whom  relief  is  expressly  asked.  But  with 
respect  to  those  who  are  incidentally  connected  with  the 
relief  asked  against  others,  the  interests  which  require  such 
joinder  seem  generally  referable  to  one  of  the  three  follow- 
ing heads:  first,  interests  in  the  subject-matter  which  the 
decree  may  affect,  and  for  the  protection  of  which  the 
owners  are  joined;  secondly,  concurrent  claims  with  the 
plaintiff,  which  if  not  bound  by  the  decree,  may  be  after- 
wards litigated;  and  thirdly,  liability  to  exonerate  the  de- 
fendant or  to  contribute  with  him  to  the  plaintiff's  claim.** 

Sometimes  compliance  with  the  rule  requiring  the  joinder 
of  all  interested  parties  is  rendered  practically  impossible 
in  a  particular  case,  because  the  persons  interested  are  too 
indefinite  or  numerous  to  be  individually  joined  in  the  suit. 
[319]  In  this  case  the  rule  admits  of  modification,  so  that 
one  or  more  members  of  a  class  may  sue  or  be  sued  on  be- 
half of  the  whole,  provided  the  interest  of  every  absent 
member  in  the  claim  made  or  resisted  is  identical  with  that 
of  the  members  who  are  personally  before  the  court.  [320] 
The  court,  however,  in  such  cases  will  not  proceed  to  a 
decree  until  it  is  satisfied  that  the  interest  of  all  is  fairly 
represented.  In  order,  however,  that  the  principle  of  the 
exception  may  apply,  it  is  essential  that  the  parties  repre- 
sented and  those  who  profess  to  represent  them  should  have 
strictly  identical  interests.  [321]  If  that  be  not  the  case, 
but  the  suit  be  one  which  will  bring  into  controversy  their 
mutual  rights,  they  must  all  be  personally  before  the  court.* 

In  cases  where  persons  interested  are  out  of  the  juiis- 
diction  of  the  court,  it  is  sufficient  to  state  that  fact  in  the 

6.  See,  generally,  1  Daniels' Ch.  PI.,  Am.  Ed),  •320;  Smith  v.  Sworra- 
ch.  5.  stedt   16  How.  288;  Whitney  v.  Mayo, 

6.  See    note,    Adams'    Equity    (4th      15  111.  251. 
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bill,  and  to  pray  that  process  may  issue  on  their  return; 
and  if  the  statement  be  substantiated  by  proof  at  the  hear- 
ing, their  appearance  in  the  suit  will  be  dispensed  with. 
The  power  of  the  court  to  proceed  to  a  decree  in  their  ab- 
sence will  depend  on  the  nature  of  their  interest,  and  the 
mode  in  which  it  will  be  affected  by  the  decree.  If  they 
are  only  passive  objects  of  the  judgment  of  the  court,  or 
their  rights  are  incidental  to  those  of  parties  before  the 
court,  a  complete  determination  may  be  obtained.  But  if 
they  are  to  be  active  in  performing  the  decree,  or  if  they 
have  rights  wholly  distinct  from  those  of  the  other  parties, 
the  court,  in  their  absence,  cannot  proceed  to  a  determina- 
tion against  them.^  [323] 

7.  In   such   cases,   the  statutes  of     tuted  service.    Cronsult  the  local  stat- 
the  several  states  generally  provide     utes. 
for  notice  by  publication  or  substi- 


Digitized  by  LjOOQ IC 


884 


Of  PfiocBss  AND  Appeabancx.  [Book  IV. 


CHAPTEK  III.  [824] 


OF  PBOOE8S  AND  APPEABANOB. 


After  fhe  bill  has  been  filed,  it  is  next  requisite  that 
subpoena  should  be  served;  that  the  defendant  diould  enter 
his  apparance;  and  that  after  appearance  he  should  put  in 
his  defence. 

The  defence  may  be  of  four  kinds,  Disclaimer,  Demurrer, 
Plea,  and  Answer.  But  the  most  usual  form,  and  the  only 
one  to  which  compulsory  process  applies,  is  that  of  answer. 

The  ordinary  service  of  subpoena  is  by  delivering  a  copy 
to  the  defendant  personally,  or  leaving  one  at  his  place  of 
actual  residence.^  And  in  special  cases,  where  an  abscond- 
ing or  absent  defendant  has  a  recognized  agent  in  the  matter 
litigated,  substituted  service  on  such  agent  has  been  al- 
lowed. But  as  a  general  principle,  the  court  has  no  in- 
herent authority  to  dispense  with  service  on  the  defendant 
himself,  or  to  authorize  any  service  beyond  the  limits  of 
its  own  jurisdiction.^ 

Assuming  the  subpoena  to  be  duly  served,  the  defendant 
must  next  appear.  If  he  be  contumacious  and  refuse,  his 
disobedience  may  be  punished  as  a  contempt' 


1.  Consult  local  works  on  practice. 

t.  Service  by  publication  or  some 
form  of  substituted  service  is  often 
authorized  by  statute. 

3.  Appearance  is  the  formal  pro- 
ceeding by  which  the  defendant  sub- 
mits himself  to  the  jurisdiction  of 
the  court,  and  it  was  at  one  time  ab- 
solutely necessary  in  every  case,  be- 
fore any  decree  could  be  rendered 
against  him.  Where  the  defendant 
did  not  voluntarily  obey  the  injunc- 
tion of  the  writ  of  subpoena  by  en- 
tering his  appearance,  the  chain  of 
process  hereafter  described  was  re- 
sorted to  for  the  purpose  of  compel- 
ling an  appearance.  To  make  the 
process  of  the  court  more  effectual, 


there  are,  however,  various  statutory 
enactments,  both  in  England  and  the 
different  United  States,  providing 
that  under  certain  circumstances  a 
decree  pro  confeeao  may  be  rendered 
against  nonresident,  absconding,  or 
contumacious  defendants,  founded  up- 
on the  statements  of  the  plaintiff's 
bill.  The  process  for  effecting  a  com- 
pulsory appearance  has  fallen  into 
comparative  disuse  since  the  enact- 
ment of  these  statutes.  Barton's  Suit 
in  Equity,  83,  84.  A  mere  failure  of 
the  defendant  to  appear  within  the 
time  limited  by  the  rules  of  the  court, 
whether  such  failure  be  by  reason  of 
neglect  or  contumaciousness  will  now 
warrant  a  decree  pro  oonfeseo. 
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Tht  process  of  coBtempt  were  originally  fiye,  vis.: — 

1.  A  writ  of  attachment  directed  to  the  sheriff  of  the  defendant's  county, 
commanding  that  the  defendant's  person  should  be  attached.  On  the  re- 
tarn  of  non  eat  inventuSy  the  nexit  process  of  contempt  Issued:  [325] 

2.  A  writ  of  attachment,  with  proclamations.  Upon  a  return  of  non  eat 
inventua,  there  followed, 

3.  A  writ  of  rebellion  directed  to  commissioners  appointed  by  the  court, 
and  extending  Into  all  the  counties  of  England.  Upon  a  return  of  non  est 
inventua,  there  followed, 

4.  An  order  that  the  serjeant-at-arms,  as  the  immediate  officer  of  the 
court*  shoald  effect  the  arrest.  If  an  arrest  were  made  under  this  pro- 
cess, it  was  followed,  like  other  arrests,  by  committal  to  the  Fleet  But 
if  the  return  was  non  est  inventua,  there  was  no  further  process  against 
the  person. 

5.  A  writ  of  seqaestration  against  the  property  of  the  defendant.  Issu- 
able only  on  the  return  non  est  inventua  of  the  serjeant-at-arms,  or  on  a 
defendant  In  custody  being  committed  to  the  Fleet  If  the  sequestration 
proved  ineffectual,  there  was  no  further  process. 

In  the  case  of  a  corporation,  which  cannot  be  attached,  the  first  process 
was  by  distringas,  and  the  second  by  seqnestration.  [326] 

Assuming  an  appearance  to  be  entered,  an  answer  was 
next  required;  and  if  this  were  refused,  the  process  of  con- 
tempt was  again  enforced,  but  if  resisted  to  a  sequestration, 
the  plaintiff  was  not  restricted  to  that  remedy,  but  on 
issuing  the  writ  might  apply  to  the  court  to  take  his  bill 
pro  confesso,  and  to  decree  against  the  defendant  on  the 
assumption  of  its  truth.* 

If  a  decree  were  ultimately  made  against  the  defendant, 
its  performance  was  enforced  by  a  like  process  of  contempt, 
with  the  exception  that  the  attachment  was  not  bailable.* 

In  addition  to  other  inconveniences  of  being  in  contempt, 
it  has  the  effect  of  preventing  a  party  from  making  any 
application  to  the  court  in  the  same  cause,  except  for  the 
purpose  of  clearing  such  contempt 

4.  Under   the  present   practice   in  6.  Process  of  contempt  is  available 

cliancery,  process  of  contempt  would  now   for  the   purpose   of   compelling 

never  be  resorted  to  in  such  a  case,  performance  of   the  decree.     See   1 

unless  a  discovery  under  oath  were  Daniels'  CSi.  PL  (3d  Am.  Ed.),  4S1« 
necessary,  but  the  bill  would  be  taken 
pro  oonfeaao.               or 
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CHAPTER  IV.  [881] 

OF  THE  DBFBNOB. 

The  grounds  of  defence  in  equity  may  be  divided  into 
six  classes,  viz.:  — 

1.  Want  of  jurisdiction  in  the  court,  where  the  equity 
alleged  is  exclusively  cognizable  in  some  other  court  of 
equity,  and  not  in  chancery.  2.  Disability  in  the  plaintiff 
to  sue,  or  in  the  defendant  to  be  sued  3.  A  decision  already 
made  or  still  pending  on  the  same  matter  in  the  court  itself, 
or  in  some  other  court  of  competent  jurisdiction.  4.  Want 
of  equity,  where  no  case  is  established  on  the  merits.  5. 
Multifariousness  and  unduly  splitting  up  a  cause  of  suit. 
6.  Want  of  parties.  The  doctrines  which  aflfect  the  validity 
of  each  of  these  defences  are  not  material  to  be  here  con- 
sidered.* [332]  Our  present  inquiry  assumes  a  defence  to 
exist,  and  is  directed  to  the  form  in  which  it  should  be 
made. 

The  forms  of  defence  are  four  in  number:  viz..  Disclaimer, 
Demurrer,  Plea,  and  Answer. 

A  disclaimer  denies  that  the  defendant  has  any  interest 
in  the  matter. 

A  demurrer  submits  that  on  the  plaintiff's  own  showing 
his  claim  is  bad 

A  plea  avers  some  one  matter  of  avoidance  or  denies 
some  one  allegation  in  the  bill,  and  rests  the  defence  on  that 
issue. 

An  answer  puts  on  the  record  the  whole  case  of  the  de- 
fendant, whether  by  way  of  demurrer,  of  avoidance,  or  of 
denial,  and  whether  raising  one  or  more  issues. 

A  defendant,  however,  is  not  necessarily  confined  to  one 
of  these  forms  of  defence,  but  may  use  two  or  more  of  them 
against  the  same  bill,  provided  he  applies  them  to  different 
parts,  and  distinctly  points  out  the  application  of  each.  A 
class  of  cases  also  exists,  in  which  the  claim  made  by  the 
bill  is  strictly  single,  and  cannot  therefore  be  met  by  several 

1.  See,    generally,    Story'i    Equity  Pleading. 
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def  enceSy  in  the  sense  in  which  the  expression  has  just  been 
used,  but  in  which  the  bill  itself  is  so  constructed  as  to  give 
rise  to  a  peculiar  defence,  compound  of  plea  and  answer, 
and  technically  termed  ''  a  plea  supported  by  an  answer.'' 
The  nature  of  the  defence  will  be  considered  under  the  head 
of  Pleas. 

1.  A  disclaimer.  [333]  If  the  plaintiff,  demanding  cer- 
tain property,  untruly  state  that  the  defendant  has  an  in- 
terest therein,  the  defendant  may  put  in  a  disclaimer  of 
any  right  in  the  matter.  If  this  be  done,  all  controversy 
between  himself  and  the  plaintiff  is  at  an  end,  and  he  may 
be  either  dismissed  from  the  suit,  or  a  decree  made  against 
him,  according  as  the  nature  of  the  disclaimed  interest  and 
the  plaintiff's  security  require.  It  seldom,  however,  hap- 
hens  that  a  disclaimer  can  be  put  in  alone;  for  as  it  is  pos- 
sible that  the  defendant  may  have  had  an  interest  which 
he  has  parted  with,  or  may  have  set  up  an  unfounded  claim, 
which  may  make  him  liable  for  costs,  the  plaintiff  is  entitled 
to  an  answer  on  those  points.^  Of  course,  if  the  plaintiff 
is  not  merely  seeking  property  which  he  believes  the  de- 
fendant to  daim,  but  is  actually  charging  the  defendant 
as  accountable  for  a  wrong  committed,  a  disclaimer  cannot 
apply. 

2.  The  principle  of  a  defence  by  demurrer  is  that  on  the 
plaintiff's  own  showing,  his  claim  is  bad.  It  is  applicable 
to  any  defence  which  can  be  made  out  from  the  allegations 
in  the  bill,  but  the  most  ordinary  grounds  of  demurrer  are, 
want  of  jurisdiction,  want  of  equity,  maltif ariousness,  and 
want  of  parties. 

The  formal  statement  of  the  causes  of  demurrer,  though 
usual,  is  not  absolutely  necessary,  nor  does  the  statement 
of  one  cause  preclude  the  defendant  from  relying  in  argu- 
ment on  any  others  extending  to  the  same  part  of  the  bill. 
[334] 

Although  a  demurrer  may  be  to  the  whole  bill,  it  is  not 
necessarily  of  that  extent.  It  may  be  to  the  relief  sought, 
it  may  be  to  the  discovery,  or  it  may  be  to  both,  or  to  only 
a  part  of  one  or  of  both.    If  it  be  to  the  whole  relief,  it  will 

t.  SeeMitfordonPL  318;  1  Daniels'  Ch.  PL  (3d  Am.  Ed.)*  786. 
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necessarily  extend  to  the  discovery,  and  shonld  be  framed 
accordingly.  If  the  demurrer  be  to  a  part  only  of  the  relief, 
it  will  not  necessarily  extend  to  the  discovery.  It  may 
also  happen  that  the  demurrer  will  leave  the  relief  un- 
touched, and  will  extend  only  to  the  discovery  or  part  of 
the  discovery  on  the  special  ground  that  the  subject-matter 
is  one  in  which  the  defendant  is  not  obliged  to  answer.  But 
unless  such  special  ground  exists,  the  general  rule  is  that 
the  defendant  cannot  admit  the  right  to  relief,  and  at  the 
same  time  demur  to  the  discovery  by  which  the  relief  is  to 
be  obtained.  In  all  cases  alike,  the  rule  prevails,  that  the 
extent  to  which  the  demurrer  is  meant  to  be  a  defence 
should  be  distinctly  pointed  out.  [335]  And  if  the  protec- 
tion claimed  be  too  extensive,  the  defence  will  fail.  For  a 
demurrer  cannot  be  good  in  part  and  bad  in  part;  but  if  it 
be  general  to  the  whole  bill,  and  there  be  any  part,  either 
as  to  relief  or  discovery,  to  which  an  answer  is  requisite, 
the  demurrer,  being  entire,  must  be  overruled. 

The  principle  on  which  a  demurrer  in  equity  is  decided 
is  the  same  which  applies  to  a  demurrer  at  law:'  viz.,  that 
assuming  the  plaintiff's  allegation  to  be  true,  he  has  not 
made  out  a  su£Scient  case;  and  as  it  is  therefore  an  in- 
variable rule,  that  on  argument  of  a  demurrer  all  allega- 
tions of  fact  contained  in  the  bill,  except  as  to  matters  of 
which  the  court  takes  judicial  notice,  must  for  the  purposes 
of  the  argument  be  deemed  conclusive,  a  demurrer  intro- 
ducing contrary  or  additional  averments  is  termed  a  speak- 
ing demurrer,  and  cannot  be  sustained.  But  if  the  allega- 
tions are  inconsistent  or  uncertain,  or  if  any  material  alle- 
gation be  omitted,  the  construction  on  demurrer  will  be 
against  the  bill. 

The  course  of  procedure  on  demurrer  depends  upon  the 
plaintiff's  opinion  of  its  validity.  If  he  thinks  that,  as  the 
l)ill  stands,  the  objection  is  good,  but  that  he  can  remove  it 
])y  restating  his  case,  he  may  submit  to  the  demurrer  and 
amend  his  bilL    If  he  thinks  the  demurrer  bad,  he  may  set 

8.  See  Pleading;  Demurrer;  1  Dan- 
ieW  Ch.  PL  (3d  Am.  Ed.),  ch.  14, 
p.  564. 
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it  down  f or  ar^fument.^  If  the  demurrer  is  allowed  on  argu- 
ment|  the  suit  is  at  an  end,  unless  the  demnrrer  is  confined 
to  a  part  of  the  bill,  or  the  court  give  permission  to  the 
plaintiff  to  amend.  If  it  is  overruled,  the  defendant  must 
make  a  fresh  defence  by  answer,  unless  he  obtain  permis- 
sion to  avail  himself  of  a  plea.*  [336] 

3.  The  principle  of  a  defence  by  plea  is,  that  the  defend- 
ant avers  some  one  matter  of  avoidance,  or  denies  some  one 
allegation  of  the  bill,  and  contends  that,  assuming  the  truth 
of  all  the  allegations  in  the  bill,  or  of  all  except  that  which 
is  the  subject  of  denial,  there  is  sufficient  to  defeat  the  plain- 
tiff's claim.  It  is  applicable,  like  a  demurrer,  to  any  class 
of  objections;^  but  the  most  usual  grounds  of  plea  are:  1. 
Want  of  jurisdiction;  2.  Personal  disability  in  the  plain- 
tiff; 3.  A  decision  abready  made  by  the  Oourt  of  Chancery, 
or  by  some  other  court  of  competent  jurisdiction,  or  a  suit 
abready  pending  in  a  court  of  equity  respecting  the  same 
subject.  But  the  suit  must  be  pending  in  a  court  of  equity. 
If  there  be  a  pending  action  at  law,  the  proper  course  is  to 
put  the  plaintiff  to  his  election  by  motion,  which  court  he 
will  proceed  in.''  4.  Want  of  equity,  where  the  equity  de- 
pends on  a  single  point. 

Pleas  of  the  first  class,  or  those  in  which  new  matter  is 
alleged  in  avoidance,  are  termed  aflSrmative.^  [337] 

Pleas  of  the  second  class,  or  those  in  which  an  allegation 
of  the  bill  is  denied,  are  termed  negative  pleas,  and  are 
applicable  when  the  plaintiff,  by  false  allegation  on  one 
point,  has  created  an  apparent  equity,  and  asks  discovery 
as  consequent  thereon.  In  this  case,  a  denial  by  answer 
would  exclude  the  relief,  but  it  would  not  protect  the  de- 
fendant from  giving  the  required  discovery.  In  order, 
therefore,  to  avoid  such  discovery,  he  must  resort  to  a  nega- 
tive plea,  and  until  the  validity  of  his  plea  is  determined, 
he  will  be  protected  from  giving  discovery  consequent  on 
the  allegation. 

4.  Id.,  pp.  618,  619.  7.  This  is  by  Tirtue  of  the  orders 

6.  Id.,  623.  of  May>  1845,  16,  20,  21,  15. 

6.  See,    generally,    1   Daniels'   Clu  8.  See  note,  Adams'  Equity,    (4th 

PI.  (3d  Am.  Ed.),  ch.  15,  p.  630.  Am.  Ed.),  ♦337. 
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It  is,  however,  very  seldom  that  a  pure  negative  plea  can 
be  made  available.  For  although  it  protects  against  dis- 
covery consequent  on  the  alleged  equity,  it  does  not  protect 
against  discovery  required  to  prove  it.  If,  therefore,  there 
be  any  statements  in  the  bill  tending  to  prove  the  disputed 
allegation,  distinct  from  such  allegation  itself,  the  discovery 
asked  on  those  points  must  be  excepted  from  the  plea,  and 
must  be  given  by  an  answer  in  support.* 

There  is  a  third  class  of  plea,  which  may  be  termed  the 
anomalous  plea,  which  is  applicable  when  the  plaintiff  has 
anticipated  a  legitimate  plea,  and  has  charged  an  equity 
in  avoidance  of  it:  e.  g.,  when,  having  stated  his  original 
equity,  he  sates  that  a  subsequent  release  was  given,  or  is 
pretended  by  the  defendant  to  have  been  given,  and  charges 
fraud  in  obtaining  such  release.  In  this  case  the  release 
or  other  original  defence  may  be  pleaded  with  averments 
denying  the  fraud,  or  other  equity  charged  in  avoidance. 
It  is  obvious  from  the  nature  of  the  anomalous  plea  that  it 
is  only  good  against  the  original  equity,  and  is  ineffectual 
against  the  equity  charged  in  avoidance;  and,  therefore,  the 
allegations  which  constitute  that  equity  must  not  only  be 
denied  by  averments  in  the  plea,  in  order  to  render  the  de- 
fence complete,  but  must  in  respect  of  the  plaintiff's  right 
of  discovery  be  the  subject  of  a  full  answer  in  support.* 

Where  an  answer  in  support  is  not  required,  a  plea  to 
all  the  relief  is  a  bar  to  all  the  discovery;  for  the  discovery 
is  only  material  in  order  to  obtain  the  relief.  [339] 

If  an  answer  in  support  is  requisite,  the  part  to  which 
the  plea  applies  must  be  distinctly  shown,  for  the  answer  is 
necessary  in  determining  the  validity  of  the  plea.  If,  there- 
fore, the  plea  cover  too  much,  and  so  prevent  an  answer  on 
any  material  point,  or  if  the  answer,  though  in  terms  apply- 
ing to  all  the  requisite  discovery,  be  substantially  insuffi- 
cient, the  plea  will  be  disallowed.  And  by  the  old  practice, 
if  the  plea  covered  too  little, —  e.  g.,  if  it  did  not  cover  so 

much  of  the  bill  as  it  might  by  law  have  extended  to, —  or 

^.  « 

9.  See  Innes  v.  Evans,  8  Edw.  Ch.  1.  Folej  v.  Hill,  3  M.  &  C.  475; 

454.  Bogardus  ▼.  Trinity  Church,  4  Paige, 

178. 
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if  the  answer  covered  too  muchy  and  extended  to  some  part 
overruled  by  the  plea,  in  both  cases  the  plea  was  bad.  If 
an  answer  is  not  required  in  support,  the  plea  is  not  vitiated 
by  applying  it  to  too  large  a  portion  of  the  bill,  but  may  be 
allowed  as  to  that  part  only  to  which  it  would  properly 
extend. 

A  plea  must  be  confined  to  a  cdngle  issue.'  It  is  not 
necessary  that  it  should  consist  of  a  single  fact.  But  it 
cannot  include  several  defences. 

The  averments  of  a  plea  in  chancery  must  have  the  same 
certainty  as  those  of  a  plea  at  law.  [341] 

It  is  also  necessary  to  the  validity  of  a  plea  that  it  be 
verified  by  the  defendant's  oath.'  The  exceptions  are  where 
the  matter  pleaded  is  provable,  not  by  evidence  of  wit- 
nesses, but  by  matter  of  record. 

The  course  of  procedure  on  a  plea  will  depend  on  the 
view  taken  by  the  plaintiff  as  to  the  sufficiency  in  law,  or 
the  truth  in  fact,  of  the  defence.  If  he  thinks  the  plea 
valid,  but  that  he  can  meet  it  by  amendment,  he  may  do  so. 
[342]  K  he  thinks  it  invalid,  he  may  set  it  down  for  argu- 
ment.^ If  he  thinks  it  untrue,  he  may  file  a  replication,  and 
go  to  a  hearing  on  the  issue  of  its  truth.  If  the  plea  be 
overruled  on  argument,  the  defendant  must  answer.  Or 
the  court  may  pursue  an  intermediate  course  by  reserving 
the  benefit  of  it  till  the  hearing,  or  by  directing  it  to  stand 
for  an  answer  with  liberty  for  the  plaintiff  to  except  to  its 
sufficiency.  If  it  is  allowed  on  argument,  its  validity  is 
established,  but  the  plaintiff  may  still  file  a  replication,  and 
go  to  a  hearing  on  the  question  of  its  truth.  He  may  some- 
times, too,  obtain  permission  to  amend  his  bill;  but  this  is 
not  a  matter  of  course  after  the  allowance  of  a  plea,  and 
will  only  be  granted  on  a  special  application.  If  the  plea 
be  replied  to,  either  originally  or  after  its  allowance  on 
argument,  the  cause  will  be  brought  to  a  hearing  on  the 
single  question  of  its  truth.  If  it  is  sustained  by  the  evi- 
dence, there  will  be  a  decree  for  the  defendant.    If  it  is 

2.  8attu8  V.  Tobias,  7  John.  Ch.  4.  1  Daniels*  Ch.  PL  (3cl  Am.  Ed.) 
214.  714  €t  seq. 

8.  Wild  V.  Gladstone,  15  Jur.  713. 
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disproved,  he  can  set  up  no  further  defence,  but  a  decree 
will  be  made  against  him. 

4.  The  defence  by  answer  is  the  most  usual,  and  generally 
the  most  advisable  course.  It  puts  on  the  record  the  whole 
case  of  the  defendant,  enabling  him  to  use  all  or  any  of  his 
grounds  of  defence,  subject  only  to  the  necessity  of  verify- 
ing them  on  oath;  and  an  objection  which  might  have  been 
made  by  demurrer  or  plea  will  in  most  cases  be  equally  a 
bar  to  relief  when  insisted  on  by  answer,  although  it  will 
not,  as  we  have  already  seen,  excuse  the  defendant  from 
giving  the  discovery  required  by  the  bill.*^ 

The  answer  sustains  a  double  character.  [343]  It  is  first 
a  narrative  of  the  defendant's  case,  and  secondly  a  dis- 
covery in  aid  of  the  plaintiff.®  The  averments  of  an  answer, 
so  far  as  it  is  a  narrative  of  the  defendant's  case,  are 
governed  by  the  same  rules  as  those  of  a  bill,  viz.,  they 
must  state  the  defence  with  reasonable  certainty,  and  with- 
out scandal  or  impertinence. 

In  so  far  as  the  answer  consists  of  discovery,  it  is  regu- 
lated by  the  principles  already  discussed  under  that  head 
of  jurisdiction:  viz.,  no  defendant  need  discover  matters 
tending  to  criminate  himself,  or  to  expose  him  to  penalty 
or  forfeiture;  no  defendant  need  discover  legal  advice  which 
has  been  given  him  by  his  professional  advisers,  or  state- 
ments of  facts  which  have  passed  between  himself  and  them 
in  reference  to  the  dispute  in  litigation,  and  official  persons 
must  not  disclose  any  matter  of  state,  the  publication  of 
which  may  be  prejudicial  to  the  community;  but  subject 
to  these  restrictions,  every  competent  defendant  must 
answer  on  oath  as  to  all  facts  material  to  the  plaintiff's 
case.  [344]  He  must  answer  fully,  if  he  answer  at  all:  ^  {.  e., 
he  must  either  protect  himself  by  demurrer  or  plea,  or  must 
answer  every  legitimate  interrogatory,  and  he  must  answer 
distinctly,  completely,  without  needless  prolixity,  and  to  the 

5.  See,    generally,    1    Daniels'    Cb.  the  facts  charged  in  the  bill.    1  Bar- 
Pr.    (3d  Am.  Ed.),  ch.  16,  p.  723;   1  hour's  Ch.  Pr.  130,  131. 
Barbour's  Cli.  Pr.  130.  7.  That  is  to  matters  well  pleaded. 

6.  The  defendant  must  answer  all  1  Barbour's  Ch.  Pr.  133. 
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best  of  his  information  and  belief.  He  is  not,  however, 
bound  to  answer  as  to  conclusions  of  law,  nor  as  to  con* 
elusions  of  fact,  when  the  evidence  only  is  within  his  knowl- 
edge, and  not  the  fact  which  it  tends  to  prove. 

After  the  answer  is  put  in,  the  next  step  in  procedure 
regards  the  question  of  its  sufficiency:  viz.,  whether  the 
defendant  has  given  all  due  discovery.  [345]  If  he  has 
not,  the  plaintiff  may  except.  The  exceptions  are  signed 
by  counsel,  and  are  delivered  within  a  limited  time  to  the 
proper  oflScer.  If  the  defendant  does  not  submit  to  the  ex- 
ceptions, they  are  referred  to  one  of  the  masters  for  con- 
sideration; and  if  he  reports  the  answer  insufficient,  a  fur- 
ther answer  must  be  filed  on  the  points  excepted  to.  If 
either  party  is  dissatisfied  with  the  master's  decision,  he 
may  bring  the  question  before  the  court  by  exceptions  to 
the  report,  and  it  will  then  be  finally  decided.* 

The  next  step,  after  the  sufficiency  of  the  answer  is  de- 
termined, is  the  amendment  of  the  plaintiff's  bill.  [346] 
Before  the  answer  is  filed,  the  plaintiff  may  amend  as  often 
as  he  thinks  fit;  but  after  an  answer,  he  is  precluded  from 
doing  so,  until  its  sufficiency  or  insufficiency  is  admitted  or 
determined.  If  the  answer  be  insufficient,  he  is  remitted 
to  his  former  right  of  amending  at  discretion.  If  it  be 
sufficient,  he  is  entitled  as  of  course  to  one  order  for  amend- 
ment, but  any  subsequent  order  must  be  obtained  on  special 
grounds.  The  object  of  amendment  may  be  either  to  vary 
or  add  to  the  case  originally  made,  or  to  meet  the  defence 
by  new  matter.^  The  old  method  of  doing  this  was  by  a 
special  replication,  followed  up,  if  necessary,  by  rejoinder, 
surrejoinder,  etc.,  according  to  the  forms  of  pleading  at 
law.  But  the  modem  practice  is  to  amend  the  bill.^  If 
the  amendments  make  further  discovery  requisite,  the 
plaintiff  may  call  for  a  further  answer.    If  the  plaintiff 

9.  Exceptions  to  an  answer  are  of         1.  See  1  Barbour's  Ch.  Pr.,  ch.  7, 
two  kinds — for  insuflSciency  and  for     sec.  2,  p.  206  ei  seq, 
scandal  and  impertinence.     See,  gen-         t.  Id. 
erally,  as  to  the  practice,  1  Barbour's 
Ch.  Pr.,  ch.  7,  sec.  1,  p.  176  et  aeq. 
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does  not  require  a  further  answer,  the  defendant  may  never- 
theless file  one  if  he  considers  it  material  to  do  so. 

The  defendant  may  also  under  special  drcnmstances  ob- 
tain leave  to  amend  his  answer;  but  as  an  answer  is  put  in 
on  oath,  the  court,  for  obvious  reasons,  will  not  readily 
sufifer  alterations  to  be  made.^  If  the  defendant  cannot  ob- 
tain permission  to  file  a  supplemental  answer,  he  has  no 
other  way  of  correcting  his  original  answer.  [347]  He 
cannot  do  so  by  filing  a  cross  bilL 

The  final  result  of  the  pleadngs  is  that  the  ultimately 
amended  bill,  and  the  answer  or  successiye  answers  of  the 
defendant,  constitate  the  whole  record. 

If  the  answer  admits  the  plaintiff's  daim,  and  he  is  con- 
tent that  it  shall  be  taken  as  true  throughout,  the  cause 
may  be  heard  on  bill  and  answer/  If  he  intends  to  con- 
trovert any  part  of  the  answer,  or  requires  additional  proof 
of  his  case,  he  must  join  issue  with  the  defendant,  in  which 
case  he  is  required  to  file  a  replication.^ 


3.  See  Smith  ▼.  Babcock,  3  Sumner, 
583;  Jackson  ▼.  Outright,  5  Munf. 
308. 

4.  2  Daniels'  Cb.  PL,  ch.  20. 

6.  A  replication  now  consists  of  a 
general  denial.     Special  rqpUcationi 


are  no  longer  in  use.  White  v.  Mor- 
rison, 11  IlL  361;  Duponti  t.  Mus8a» 
4  Wash.  €.  C.  128;  Puterbui^gh's  Ch. 
PL  k  Pr.  (4th  Ed.)  151;  2  Daniela' 
Ch.  PL,  ch.  20. 
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CHAPTER  V.  [348] 

OF  INTERLOOUTOBY  OBDBBS. 

On  the  fOiag  of  a  replication,  the  cause  is  at  issue,  and 
the  parties  proceed  to  the  proof  of  their  respective  cases. 

The  answer  of  the  defendant  is  the  chief  foundation  of 
interlocutory  orders,  that  is,  orders  not  made  at  the  hearing 
of  the  cause,  hut  obtained  during  its  progress  for  incidental 
objects. 

The  mode  of  obtaining  interlocutory  orders  is  either  by  a 
viva  voce  application,  called  a  motion,  or  by  a  written  one 
called  a  petition.  The  statements  made  in  the  answer  have 
generally  a  considerable  influence  on  the  application,  and  m 
some  instances  they  are  the  only  admissible  evidence; 
where  other  evidence  is  admissible,  it  is  brought  forward, 
not  by  the  regular  examination  of  witnesses,  but  by  the 
aflSdavits  ^  of  voluntary  deponents. 

Motions  and  petitions  are  divided  into  two  classes,'  viz. : 
1.  Motions  and  petitions  of  course,  or  such  as  seek  an  order 
which  by  the  practice  of  the  court  may  be  granted  on  ask- 
ing, without  hearing  both  sides;  and  2.  Special  motions  or 
petitions,  or  those  which  can  only  be  granted  for  cause 
shown.  Where  the  application  is  of  the  latter  kind,  it  will 
not  be  granted  ex  parte,  except  in  cases  of  emergency,  but 
notice  of  the  motion,  or  a  copy  of  the  petition,  must  be  pre- 
viously served  on  all  parties  interested.'  [349] 

The  procedure  by  petition  is  also  resorted  to  for  a  variety 
of  objects  not  arising  in  the  progress  of  a  suit,  but  dealt 
with  under  the  summary  jurisdiction  by  statute.  The  juris- 
diction over  solicitors,  and  in  lunacy  and  bankruptcy,  is 
also  exercised  by  orders  on  petition. 

The  objects  of  interlocutory  orders  are  numerous.    Tho 

only  objects  of  interlocutory  orders,  however,  which  seem 

»  ■  .... 

1.  As  to  affidavits,  see  2  Daniels'     tice  upon  motions,  1  Barbour's  Ch. 
Ch.  PL,  eh.  36;  1  Barbour's  Ch.  Pr.      Pr.,  Book  3,  ch.  1,  p.  566  et  seq, 
597.  8.  For  forms  of  various  petitions, 

t.  See,  generally,  as  to  the  prac-     see  Pnterfourgh's  Ch.  PL  &  Pr.,  title 

Petitions. 
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material  to  be  here  noticed  are  five  in  number:  viz.,  1.  The 
production  of  documents;  2.  The  payment  of  money  into 
court;  3.  The  appointment  of  a  receiver;  4.  The  grant  of  an 
injunction;  and  5.  A  writ  of  ne  exeat  regno. 

I.  The  production  of  documents  is  ordered  for  comple- 
tion of  the  discovery  in  the  defendant's  answer.  [See  Dis- 
covery.] 

n.  Payment  of  money  into  court  is  directed  where  the 
defendant  admits  money  to  be  in  his  hands  which  he  does 
not  claim  as  his  own,  and  in  which  he  admits  that  the  appli- 
cant, is  interested^  [350]  The  general  rule  is  that  this 
order  shall  not  be  made  until  the  answer  is  put  in,  and  that 
it  must  be  sustained  entirely  on  the  admissions  made. 
[351]  If  the  admissions  in  the  answer  do  not  warrant  the 
application,  it  may  be  made  at  the  hearing  on  the  evidence 
in  the  cause,  or  may  be  made  between  the  original  hearing 
and  the  hearing  on  further  directions,  either  on  admission 
in  the  examination  of  an  acting  party,  or  on  the  master's 
report 

The  order  thus  made  is  strictly  one  of  precaution.  The 
fund  is  brought  into  court,  that  it  may  be  preserved  until 
the  decree,  and  not  that  an  earlier  decision  of  the  cause  may 
be  made. 

The  .principle  on  which  the  order  is  based  is  that  the 
fund  of  which  payment  into  court  is  asked,  is  a  fund  held 
by  the  defendaiit  in  trust;  and  it  therefore  does  not,  as  a 
rule,  apply  to  suits  for  a  mere  payment  of  a  debt  claimed 
as  due  from  the  defendant  to  the  plaintiff. 

in.  A  receiver  is  appointed  where  an  estate  or  fund  is  in 
existence,  but  there  is  no  competent  person  entitled  to  hold 
it,  or  the  person  so  entitled  is  in  the  nature  of  a  trustee, 
and  is  misusing  or  misapplying  the  property.^  [352]  The 
former  of  these  grounds  applies  where  the  owner  of  per- 
sonal property  is  dead,  and  probate  or  administration  has 
not  been  granted,  but  is  bona  fide  litigated  in  the  ecclesi- 
astical courts.  The  most  obvious  instance  of  the  second 
ground  of  appointment  is  in  the  case  of  actual  trustees,  who 

4    See  Hosack  v.  Rogers,  9  Paige,  6.  See  1  Barbour's  Ch.  Pr.  658,  et 

4<)8.  eeq. 
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are  abusing  their  trust,  and  bringing  the  property  into 
danger.  [353]  If  the  legal  owner,  though  not  an  actual 
trustee,  holds  the  property  subject  to  clear  equities  in  other 
parties,  but  is  using  it  in  a  manner  inconsistent  with  them, 
a  receiver  may  be  obtained  against  him.  A  receiver  may 
be  appointed  in  cases  of  partnership,  where  one  of  the  part- 
ners, having  got  the  business  into  his  hands,  is  destroying 
the  partnership  property,  or  is  claiming  to  exclude  his  co- 
partners from  the  concern.®  [354] 

The  appointment  of  a  receiver,  like  payment  of  money 
into  court,  may  be  ordered  on  affidavit  before  answer,  or 
even  before  the  defendant  has  appeared,  if  any  urgent  ne* 
cessity  exist.  [355]  But  the  application  must  generally 
be  made  after  answer,  and  must  be  supported  by  the  admis- 
sions of  the  defendant. 

The  appointment,  when  made,  is  for  the  benefit  of  all 
parties  interested,  and  not  for  that  of  the  applicant  alone. 

IV.  An  injunction  is  granted  to  restrain  a  defendant,  so 
long  as  the  litigation  continues,  from  doing  acts  productive 
of  permanent  injury,  or  from  proceeding  in  an  action  at 
law,  where  an  equity  is  alleged  against  his  legal  right.^ 
[See  Injunctions.] 

As  to  the  interlocutory  writ  for  the  protection  of  the 
subject-matter  until  the  litigation  is  decided,  the  ordinary 
mode  of  obtaining  this  injunction  is  by  moving  after  notice 
to  the  defendant;  but  in  particular  cases,  where  giving 
notice  might  accelerate  the  mischief,  it  will  be  granted  ew 
parte  and  without  notice;  and  even  where  that  special 
ground  does  not  exist,  yet  if  the  act  to  be  prohibited  is 
such  that  delay  is  productive  of  serious  damage,  an  ew 
parte  injunction  may  be  obtained. 

If  the  injunction  be  applied  for  before  the  answer,  it 
must  necessarily  be  sustained  on  affidavit;  and  the  de- 
fendant may  resist  it  on  counter  affidavits;  or  if  it  has  been 
obtained  ex  parte^  he  may  move  to  dissolve  it  on  counter 

6.  See  post,  Partnership.  7.  Id.,  607  et  seq.    See  Injunctions. 
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affidavits,  or  may  wait  until  he  has  filed  his  answer,  and 
then  move  to  dissolve. 

The  grant  of  the  interlocutory  injunction  is  discretionary 
with  the  court,  and  depends  on  the  circumstances  of  each 
case,  and  on  the  degree  in  which  the  defendant  or  the  plain- 
tiff, would  respectively  be  prejudiced  by  the  grant  or 
refusal.  [357] 

The  injunction,  if  granted,  is  for  intermediate  protection 
only,  and  will  be  cautiously  excluded  from  any  further 
effect. 

As  soon  as  the  defendant  has  put  in  a  full  answer,  he  may 
move  to  dissolve  the  injunction;  [359]  and  it  is  then  a 
question  for  the  discretion  of  the  court  whether,  on  the 
facts  disclosed  by  the  answer,  or,  as  it  is  technically  termed, 
on  the  equity  confessed,  the  injunction  shall  be  at  once 
dissolved,  or  whether  it  shall  be  continued  to  the  hearing. 
The  general  principle  of  decision  is,  that  if  the  answer 
shows  the  existence  of  an  equitable  question,  such  question 
shall  be  preserved  intact  until  the  hearing.  But  the  par- 
tic  lar  mode  of  doing  this  is  discretionary  with  the  court. 

V.  The  writ  of  ne  exeat  is  a  writ  to  restrain  a  person 
from  quitting  the  kingdom  without  the  king's  license,  or 
the  leave  of  the  court.  [360]  It  was  originally  applicable 
to  purposes  of  state  only,  but  is  now  extended  to  private 
transactions,  and  operates  in  the  nature  of  equitable  baiL^ 
It  is  grantable  wherever  a  present  equitable  debt  is  owing, 
which  if  due  at  law  would  warrant  an  arrest.  The  writ  is 
issuable  if  the  defendant  is  within  the  jurisdiction,  al- 
though his  domicil  may  be  abroad,  but  not  if  the  plaintiff 
be  himself  resident  abroad.  In  general  it  can  only  be 
granted  after  a  bill  is  filed,  and  it  is  usual,  though  not  in- 
dispensable, to  ask  it  by  the  prayer.  It  is  applied  for  ex  parte 
by  petition  or  motion;  and  the  application  must  be  sup- 
ported by  aflidavit,  stating  the  amount  of  the  debt,  and 
stating  that  the  defendant  intends  to  go  abroad,  or  his 
threats  or  declarations  to  that  effect,  or  facts  evincing  his 

8.  1   Barbour's  Ch.  Pr.  647;   Mitchell  v.  Burch,  2  Paige,  606. 
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intention,  and  stating  also  that  the  debt  will  be  endangered 
by  his  so  doing. 

The  writ  is  directed  to  the  sheriff,  and  requires  him  to 
take  security  from  the  defendant  in  a  specified  amount 
that  he  will  not  go  beyond  seas  or  into  Scotland  without 
leave  of  the  court,  and  in  case  he  refuse  to  give  such 
security,  to  conmiit  him  to  safe  custody.*  [361] 

9.  8€6,  generally,  1  Barbour*!  Ch.  Pr.  648  e«  teg. 
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-       >      CHAPTER  VL  [862] 

OF  EVIDBNOS. 

The  next  regular  step  after  replication  i8»  that  the  parties 
should  prove  their  case  by  evidence.  The  roles  of  eiddence 
are  the  same  in  equity  as  at  law.^  Eact  litigant  must 
prove  by  legitimate  evidence  so  many  of  the  facts  alleged 
in  his  pleadings  as  are  material  to  the  decree  asked  or 
resisted,  and  are  not  admitted  in  his  suit  by  his  opponent. 

The  decree  asked  or  resisted,  in  the  sense  in  which  the 
expression  is  here  used,  is  not  necessarily  one  for  the  whole 
relief  sought,  but  is  merely  that  decree  which,  according  to 
the  practice  of  the  court,  can  be  made  in  the  first  instance. 

Admissions  by  an  infant,  however  made,  whether  by  ex- 
press agreement,  or  by  his  bill  as  plaintiff,  or  his  answer  as 
defendant,  or  by  his  omission  as  plaintiff  to  reply  to  an 
answer,  are  unavailing,  and  the  facts  must  be  proved  by 
evidence.*  [363]  And  admissions  by  husband  and  wife 
cannot  bind  the  wife's  inheritance. 

As  to  the  admissibility  as  witnesses  of  parties  to  a  suit 
in  equity,  by  the  ordinary  rules  of  evidence,  until  altered 
by  statute,  a  person  interested  in  the  result  of  a  suit  was 
inadmissible  as  a  witness.  In  equity,  however,  it  often 
happens  that  parties  are  joined  as  trustees,  or  otherwise, 
without  possessing  or  claiming  a  beneficial  interest,  or  that, 
even  if  they  have  a  beneficial  interest,  it  extends  only  to 
some  of  the  points  at  issue.  [364]  The  principle,  therefore, 
which  before  the  alteration  of  llie  law  established  the  ad- 
missibility of  such  persons  as  witnesses  was  one  of  frequent 
operation,  and  seems  to  be  correctly  embodied  in  the  follow- 
ing rule:  that  where  any  person  was  made  a  defendant  for 
form's  sake,  and  no  decree  could  be  had  which  he  had  any 
beneficial  interest  in  resisting,  or  where  he  had  by  his 
answer  submitted  to  a  decree,  and  had  therefore  ceased  to 
have  such  interest,  or  where,  though  having  an  interest,  he 

1.  The  general  rules  of  evidence  will         t.  See,    generally,     Ewell'i     Lead, 
be  considered  under  the  special  sub-     Cases  (1st  Ed.),  Infancy. 
Ject  Evidence. 
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had  it  in  respect  of  a  part  only  of  the  matters  in  issne,  he 
might  be  examined  as  a  witness  either  generally  or  in  re- 
spect to  those  matters  in  which  he  had  no  interest.^ 

The  manner  of  taking  evidence  is  different  in  equity  and 
at  law.  [365]  It  is  taken  at  law  viva  voce,  and  publicly;  in 
equity  it  is  written  and  secret.* 

It  is  required  in  equity  that  all  witnesses  shall  be  ex- 
amined before  the  hearing,  and  their  answers  taken  down 
in  writing.  [366]  The  witnesses  are  examined  privately  by 
an  officer  of  the  court;  and  it  is  an  imperative  rule  that  until 
the  examination  has  been  completed  and  the  entire  deposi- 
tions given  out,  which  is  technically  termed  passing  publi- 
cation, neither  party  shall  be  made  acquainted  with  his 
adversary's  interrogatories,  nor  with  any  part  of  the  an- 
swers on  either  side.  [367] 

The  mode  of  examination  is  by  written  interrogatories, 
which,  in  the  cases  of  witnesses  resident  within  twenty  miles 
of  London,  are  administered  by  an  officer  called  the  ex- 
aminer; or  if  they  are  resident  beyond  that  distance,  and 
the  parties  are  unwilling  to  incur  the  expense  of  bringing 
them  to  town,  by  commissioners  specially  appointed  for  the 
purpose.  [368] 

The  interrogatories,  as  well  as  the  bill  and  answer,  must 
be  signed  by  counsel,  as  a  security  to  the  court  that  no 
irrelevant  or  improper  matter  is  inserted.  They  are  framed 
as  a  series  of  questions,  directed  successively  to  the  several 
facts  in  issue,  and  numbered  First  Interrogatory,  Second 
Interrogatory,  and  so  forth;  and  a  marginal  note  is  usually 
affixed  to  each,  pointing  out  the  witness  for  whom  it  is 
intended. 

8^  By  statute  in  many,  if  not  moat,  In  some  states,  the  witnesses  may  be 

of  the  United  States,  the  interest  of  eiuimined  in  open  court  viva  voce,  as 

a  witness  now  affects  only  his  credi-  at  law;    in  others,  the  testimony  is 

bility,  and  not  his  competency,  and  always  taken  in  writing  by  a  master 

parties    may    be    examined    as    wit-  or  other  duly  authorized  officer.    See 

nesses.    See  the  local  statutes  on  the  3  GreenL  on  Ey.,  I  267,  and  the  stat- 

subject.  utes  of  the  respective  states.     See, 

4.  In  this  country,  a  great  diver-  also,  Chamberlayne  on  Evidence,  and 

•ity  of  practice  obtains  respecting  the  Evidence, 
manner  of  taking  evidence  in  equity.  26 
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In  framing  interrogatorieSy  the  same  role  must  be  ob- 
served as  in  patting  questions  to  a  witness  at  law:  viz., 
they  must  not  be  leading,  or  suggestive  on  material  points; 
and  they  must  not  be  so  framed  as  to  embody  material  facts 
admitting  of  an  answer  by  a  simple  negative  or  affirmative,  ^ 
and  thus  presenting  to  the  court  the  evidence,  not  as  it 
would  be  stated  by  the  witness  himself,  but  with  the  color- 
ing prompted  by  professional  skill  and  a  previous  knowl- 
edge  of  the  case  to  be  proved. 

Before  the  witnesses  are  examined,  the  examining  officer 
is  generally  instructed  as  to  the  interrogatories  applying 
to  each  witness.  [369]  During  the  actual  examination,  the 
examining  officer  and  the  witness  are  the  only  persons 
present,  all  third  persons  being  strictly  excluded.*  The 
witness  in  then  examined  on  each  interrogatory  in  order, 
his  answers  being  taken  down  on  paper,  and  is  not  per- 
mitted to  read,  or  hear  read,  any  other  interrogatory,  until 
that  in  hand  be  fully  answered.  When  all  the  interroga- 
tories have  been  gone  through,  the  deposition  is  read  over 
to  the  witness,  who,  after  correcting  any  error  or  omission, 
signs  it.  The  affixing  of  his  signature  completes  his  exam- 
ination, and  he  cannot  be  again  examined  on  behalf  of  the 
same  party.  [370] 

If  any  of  the  interrogatories  are  such  as  the  witness  is  not 
bound  to  answer,  —  e.  g.,  if  they  intend  to  expose  him  to  a 
penalty  or  forfeiture,  —  he  may  decline  to  answer  them, 
stating  at  the  same  time  on  oath  his  reasons  for  so  doing. 
The  examiner  or  commissioner  takes,  down  the  statement 
in  writing,  and  the  objection  is  heard  and  decided  by  the 
court.  If  the  witness  himself  does  not  object  to  the  ques- 
tion, and  its  impropriety  depends  on  general  grounds,  and 
not  on  such  as  are  personal  to  himself,  as  where  the  inter- 
rogatories are  leading,  or  the  depositions  scandalous,  or 
where  any  serious  irregularity  has  occurred  in  taking  them, 
the  court,  on  motion  within  a  reasonable  time,  will  suppress 
the  depositions. 

ft.  It  is  believed  that  thia  practice      Ch.  Pr.  281,  and  local  worka  on  prac. 
prevails  in  very  few,  if  in  any,  of     tice. 
the  United  States.     See  1  Barbour'a 
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The  witnesses  examined  in  chief  by  either  party  may  be 
cross-examined  by  his  opponent;  and  the  interrogatories 
filed  for  this  purpose,  which  are  termed  Cross  Interroga- 
torieSy  are  in  all  respects  similar  to  the  interrogatories  in 
chief,  except  that  they  are  not  subject  to  objection  on  the 
ground  of  leading  the  witness. 

The  time  for  publishing  the  depositions  is  fixed  by  the 
general  orders  of  the  court.  [371]  If  either  party  wishes 
to  delay  this  step,  in  order  to  complete  the  examination  of 
his  witaesses,  he  must  apply  to  the  n[iaster  to  whom  the 
cause  stands  referred,  to  enlarge  the  publication  for  a  fur- 
ther time. 

After  the  depositions  have  been  published  and  read,  no 
further  evidence  is  admissible  without  special  leave,  except 
evidence  to  discredit  a  witness. 

After  publication  has  passed,  it  is  the  plaintifF's  duty  to 
set  down  the  cause  for  hearing,  and  to  serve  a  subpoena  to 
hear  judgment.  [373]  If  he  fails  to  do  so  in  proper  time, 
the  defendant  may  move  to  dismiss  the  bill  for  want  of 
prosecution,  or  he  may  set  the  cause  down  at  his  own  re- 
quest, and  serve  a  subpoena  to  hear  judgment  on  the  plain- 
tiff. The  plaintiff  may  at  any  time  before  the  decree  dis- 
miss the  biU  upon  payment  of  costs,  as  a  matter  of  course, 
without  prejudicing  his  right  to  file  a  new  bill  for  the  same 
matter.* 

6.  See,  generally,  ChamberUyne  on 
Eridenoe;  3  Greenl.  Ev.,  part  6,  Eri- 
denoe  in  Proceedings  in  Efoity. 
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CHAPTER  VIL  [374] 

OF  THE  HBABINO  AND  DEOBBB. 

At  the  hearing  of  the  cause,  the  pleadings  and  evidence 
are  stated,  and  the  court  makes  its  decree.^  If  the  defend- 
ant appears,  it  is  an  ordinary  decree;  if  he  does  not  appear 
at  the  hearing,  it  is  a  decree  by  default;  and  if  he  has  never 
appeared  in  the  suit,  or  if,  after  appearance,  he  has  ne- 
glected to  answer,  it  is  a  decree  pro  conf esse.  The  minutes 
of  the  decree  are  then  prepared  by  the  registrar,  and  de- 
livered by  him  to  the  parties.  If  it  be  doubted  whether 
they  correctly  express  the  judgment  of  the  court,  they  may 
be  discussed  either  on  a  motion  to  vary  them,  or  by  obtain- 
ing leave  to  have  the  cause  spoken  to  on  minutes.  After 
the  minutes  have  been  finally  settled,  the  decree  is  drawn 
up,  passed,  and  entered.  The  only  remaining  step  is  the 
enrolment  of  the  decree,  which  renders  it  conclusive  in  the 
Court  of  Chancery,  and  precludes  any  subsequent  variation 
in  its  terms,  except  by  an  appeal  to  the  House  of  Lords.^ 

Decrees  are  of  two  kinds,  preliminary  and  final.  [375] 
The  preliminary  decree  provides  for  the  investigation  of 
questions  which  are  material  either  in  determining  on  sub- 
sequent steps,  or  in  deciding  the  issue  between  the  parties; 
the  final  decree,  called  the  Decree  on  Further  Directions,  or 
on  the  equity  reserved,  disposes  ultimately  of  the  suit. 

The  causes  which  create  a  necessity  for  a  preliminary 
decree  are  four  in  number,  viz.:  1.  That  in  the  course  of 
the  suit  a  dispute  has  arisen,  on  matter  of  law,  which  the 
court  is  unwilling  to  decide;  2.  That  a  similar  dispute  has 
arisen  on  a  matter  of  fact;  3.  That  the  equity  claimed  is 
founded  on  an  alleged  legal  right,  the  decision  of  which 
the  Court  of  Chancery  declines  to  assume;  and  4.  That 

1.  See,  generally,  as  to  the  hear-  S.  See,  as  to  decrees,  1   Barbour's 

ing,  1  Barbour's  Ch.  Pr.,  Book  1,  eh.  Ch.  Pr.,  Book  1,  eh.  13;  Puterburgh'a 

11;  Puterburgh's  PI.  k  Pr.  (4th  Ed.),  Ch.  PI.  k  Pr.    (4th  Ed.),  ch.  14;  3 

ch.  13;   2  Daniels'  Ch.  PL    (3d  Am.  Daniels'  Ch.  PI.  k  Pr.,  ch.  25. 
Ed.),  ch.  24. 
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there  are  matters  to  be  investigated,  whioh  although  within 
the  province  of  the  court,  are  such  as  the  presiding  judge 
cannot  at  the  hearing  effectually  deal  with. 

To  obviate  these  impediments,  the  preliminary  decree 
directs:  1.  A  case  for  a  court  of  law;  2.  An  issue  for  a 
jury;  3.  An  action  at  law,  to  be  determined  in  the  ordinary 
course;  or  4.  A  reference  to  one  of  the  masters  of  the  court, 
to  acquire  and  impart  to  it  the  necessary  information. 
Each  of  these  methods  of  inquiry  may  be  also  adopted  on 
interlocutory  applications  by  motion  or  petition. 

1.  A  case  for  the  opinion  of  a  court  of  law  is  directed 
where  a  question  of  law  arises  incidentally  in  a  suit.  The 
direction  is  not  made  necessary  by  any  want  of  jurisdiction. 
If,  however,  a  doubtful  question  of  law  arises  which  can  be 
effectually  separated  from  the  equitable  matter,  its  ordi- 
nary practice  is  to  direct,  on  the  application  of  either  party,' 
that  a  case  may  be  made  for  the  opinion  of  the  common 
law  court,  reserving  its  decision  on  the  consequent  equities 
xmtil  after  the  judges  shall  have  given  their  certificate. 
[376]  The  certificate  of  the  judges  is  usually  adopted  by 
the  court,  and  a  decree  made  in  conformity  with  it.  But  it 
is  not  absolutely  binding;  and  if  the  judge  in  equity  be  still 
in  doubt,  he  may  return  the  matter  for  reconsideration  to 
the  same  or  to  another  court  of  law;  or  may,  if  he  think  fit, 
decide  in  opposition  to  the  certificate.* 

2.  An  issue  is  directed  where  an  incidental  question  of 
fact  is  so  involved  in  doubt  by  conflicting  or  insufficient 
evidence  that  the  court,  considering  the  inefficacy  of 
written  testimony,  is  desirous  of  referring  it  to  the  verdict 
of  a  jury.*  It  can,  however,  only  be  adopted  where  the 
evidence  creates  a  doubt,  and  not  as  a  substitute  for  omitted 
evidence. 

The  form  of  an  issue  is  that  of  an  action  on  a  wager, 
assumed  to  have  been  made  respecting  the  fact  in  dispute. 

The  object  of  an  issue,  like  that  of  a  case,  is  not  to  bind 
the  court,  but  to  satisfy  its  conscience.  [377]    If,  therefore, 

8.  Morrice  v.  Langham,  11  Sim.  4.  Lansdowne  v.  Lansdowne,  2 
d80.  Bligh.  0.  S.  86. 

5.  Morris  v.  Bernoles,  1  Russ.  301. 
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the  verdict,  coupled  with  the  information  of  the  judge's 
notes,  does  not  afford  satisfaction,  a  new  trial  will  be  di- 
rected, although  there  be  no  surprise  or  fraud,  nor  manifest 
miscarriage,  and  the  verdict  be  one  which  at  common  law 
would  be  undisturbed.  And  even  though  no  new  trial  is 
sought,  yet  when  the  cause  is  brought  on  for  further  direc- 
tions, the  court,  if  it  thinks  that  the  issue  as  tried  does  not 
answer  the  purpose  intended,  may  direct  a  new  one  to  be 
framed;  or  may,  on  reconsideration  of  the  evidence,  decide 
at  once  against  the  verdict.* 

3.  An  action  at  law  is  directed  where  the  equity  is  based 
on  a  disputed  legal  right,  but  the  trial  of  such  right  at  law 
is  prevented  either  by  equitable  impediments  which  the 
court  is  asked  to  remove,  or  by  the  mere  pendency  of  the 
suit  itself:  e.  g.,  where  an  heir  at  law  is  unable  to  bring  an 
ejectment  by  reason  of  an  outstanding  mortgage  or  term, 
or  where  the  bill  seeks  an  injunction  against  the  infringe- 
ment of  a  disputed  patent.  [378] 

The  general  rule  is  that  where  the  foundation  of  a  suit  is 
a  legal  demand,  on  which  the  judgment  of  a  court  of  law, 
whether  obtained  on  a  verdict  or  in  any  other  shape,  ought 
to  be  conclusive,  the  Court  of  Chancery  will  not  direct  a 
case  or  issue,  but  will  either  order  an  action  to  be  brought, 
providing  that  the  term  or  other  like  impediment  shall  not 
be  set  up  as  a  defence  at  law,  or  will  retain  the  bill  for  a 
limited  period,  with  liberty  for  the  plaintiff  to  proceed  at 
law.  The  court  will  not  in  general  retain  the  bill  unless  it 
thinks  that,  if  the  action  succeeds,  a  valid  equity  will  exist; 
but  the  retainer  is  not  conclusive  on  the  point,  and  the 
decree,  on  further  directions,  may  be  against  the  plaintiff. 

4.  A  reference  to  a  master  is  an  ordinary  step  in  the 
cause,  and  comparatively  few  causes  of  importance  are  de- 
cided without  one  or  more  such  references.  [378]  It  is  gen- 
erally made  for  one  of  the  three  following  purposes:  — 

1.  A  reference  for  the  protection  of  absent  parties  is 
made  where  a  claim,  or  the  possibility  of  a  claim,  to  the 

6.  See  Lee  v.  Beatty,  8  Dana.  207.  3  Greenl.  Ev.,  pt.  vi,  ch.  1,  i  261  et 
See,  generally,  note,  Adams'  Equity  «eg.,  SS  339,  377.  Consult  the  local 
(4th  Am.  Ed.),  "376  and  cases  cited;      works  on  practice  and  local  statutes. 
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property  in  suit  belongs  to  creditors  or  next  of  kin,  or  other 
persons  entitled  as  a  class,  so  that  it  is  uncertain  at  the 
hearing  whether  they  are  all  before  the  court.  In  order 
to  remove  this  uncertainty,  a  reference  is  made  to  the 
master  to  ascertain  the  fact  before  any  step  is  taken  for 
ascertaining  or  distributing  the  fund. 

2.  A  reference  for  the  working  out  of  details  is  princi- 
pally made  in  matters  of  account,  when  the  court  declares 
that  the  account  must  be  taken,  and  refers  it  to  the  master 
to  investigate  the  items.  So  a  reference  may  be  made  to 
investigate  a  vendor  *s  title,  to  settle  conveyances,  superin- 
tend sales,  etc.  [380] 

3.  Where  it  becomes  necessary  to  supply  defects  or  fail- 
ures in  evidence.  [382]  The  circumstances  under  which  the 
reference  would,  in  regular  course,  be  made,  are  where  the 
evidence  already  given  has  induced  a  belief  in  the  court 
that  new  matter  might  be  elicited  by  inquiry,  or  where 
allegations  have  been  made  in  the  answer,  though  not  estab- 
lished by  proof,  which,  if  true,  would  be  material  to  the 
cause. 

In  directing  a  reference  to  the  master,  the  court  provides 
for  a  full  investigation  of  the  matter  referred,  by  a  direction 
that  the  parties  shall  produce,  on  oath,  all  documents  in 
their  power,  and  shall  be  examined  on  interrogatories  as 
the  master  shall  direct. 

The  method  in  which  the  master  proceeds  is  by  issuing 
warrants  from  time  to  time  directing  all  parties  concerned 
to  attend  before  him  at  the  time  and  for  the  purposes  therein 
mentioned.  [383]  On  the  proceedings  being  thus  com- 
menced, all  the  parties  who  take  an  active  part  in  the  in- 
quiry lay  before  the  master  written  narratives,  called  States 
of  Facts,  of  the  circumstances  on  which  they  respectively 
rely.  The  parties  then  proceed  to  support  them  by  proof, 
consisting,  first,  of  the  depositions,  affidavits,  and  other 
evidence  already  used  in  the  cause;  and  secondly,  of  any 
additional  evidence  which  may  be  produced  in  the  office, — 
subject,  however,  to  the  restriction  that  a  witness  who  has 
been  already  examined  in  the  cause  cannot  be  re-examined 
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before  the  master  by  the  same  party  without  leave  of  the 
court. 

After  the  warrant  for  preparing  the  report  has  been 
issued,  no  further  evidence  can  be  received,  but  the  master 
will  proceed  to  settle  and  sign  his  report  on  the  evidence 
as  it  then  stands.  [384]  At  this  stage  of  the  proceedings, 
and  whilst  the  report  is  still  in  draft,  it  is  the  duty  of  any 
dissatisfied  party  to  lay  before  him  written  objections, 
specifying  the  point  in  which  he  considers  it  erroneous. 
If  that  be  not  done,  exceptions,  which  are  the  mode  of  con- 
testing it  before  the  court,  will  not  be  entertained.  The 
exceptions  when  taken,  though  not  necessarily  identical  in 
words,  must  in  substance  agree  with  the  objections.  If  the 
objections  are  allowed  by  the  master,  he  will  alter  his  draft 
accordingly;  and  it  will  then  be  the  business  of  the  other 
side  to  object,  as  they  may  be  advised. 

When  the  master  has  disposed  of  all  objections,  and 
come  to  a  conclusion  on  the  matters  referred,  he  settles  and 
signs  his  report,  and  such  report  is  then  filed. 

Subject  to  the  right  of  making  a  separate  report  where 
any  of  the  inquiries  directed  by  the  decree  cannot  be  con- 
veniently delayed  till  the  general  report,  the  rule  is  that  a 
master's  report  must  dispose  of  all  matters  referred  either 
by  actual  findings  on  each  section  of  the  decree,  or  by  i)oint- 
ing  out  what  matters  of  reference  have  been  waived,  and 
what  have  been  disposed  of  by  separate  reports;  and  the 
omission  of  any  such  matters,  or  the  introduction  of  any 
matter  not  referred  to  him,  will  render  his  report  erroneous. 

As  soon  as  the  master's  report  has  been  filed,  the  next 
step  is  its  confirmation  by  the  court.  In  the  case  of  reports 
under  orders  made  on  petition,  a  petition  is  the  usual  mode 
of  objection  and  confirmation.  But  with  respect  to  reports 
under  a  decree  or  decretal  order,  the  regular  mode  of  con- 
firmation is  by  an  order  nisi,  made  on  a  motion  of  course, 
or  petition  at  the  Bolls,  and  directing  that  the  report  shall 
stand  confirmed,  **  unless  the  defendant  shall,  within  eight 
days  after  notice,  show  good  cause  to  the  contrary/'  If 
no  cause  is  shown  within  the  eight  days,  a  further  order  is 
made  on  motion,  confirming  the  report  absolutely. 
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If  any  of  the  persons  interested,  whether  actual  or  qnasi 
parties,  are  dissatisfied  with  the  report,  they  may  file  excep- 
tions after  service  of  the  order  nisi,  and  show  them  as  cause 
against  its  being  made  absolute.  [386]  The  exceptions 
which  require  the  signature  of  counsel  are  a  written  enu- 
meration of  the  alleged  errors,  and  of  the  corrections  pro- 
posed; and  they  should  be  so  framed  as  not  merely  to  allege 
error  in  general  terms,  but  to  enable  the  court  to  decide 
distinctly  on  each  point  in  dispute.  If,  however,  there  be 
error  apparent  on  the  report,  as,  for  example,  if  the  facts 
stated  contradict  the  conclusion,  it  is  unnecessary  to  except. 

The  next  step  after  filing  exceptions  is  that  they  should 
be  heard  and  determined  by  the  court;  and  in  doing  this 
there  are  three  courses  open  for  adoption. 

1.  They  may  be  disallowed,  or  allowed  absolutely;  which 
has  the  effect  of  at  once  confirming  the  report,  either  as  it 
stands,  or  with  such  changes  as  the  allowance  of  the  excep- 
tions may  make. 

2.  If  the  facts  are  imperfectly  stated  in  the  report,  or  if 
the  existing  evidence  is  unsatisfactory,  but  it  is  possible 
that  other  evidence  exists,  which  in  consequence  of  a  favor- 
able finding  has  not  been  adduced;  or  if  the  nature  of  the 
matter  contested,  or  the  frame  of  the  exceptions,  is  such 
that  their  allowance  shows  a  necessity  for  further  investi- 
gation, it  may  be  referred  back  to  the  master  to  review  his 
report,  continuing  in  the  meantime  the  reservation  of  fur- 
ther directions,  and  either  allowing  the  exceptions,  or  mak- 
ing no  order  thereon.  [387]  On  a  reference  back  to  review, 
the  master  may  receive  additional  evidence;  but  if  it  be 
accompanied  by  an  allowance  of  the  exception,  he  can  come 
to  no  conclusion  inconsistent  with  the  terms  of  the  excep- 
tion. If  no  order  is  made  on  the  exception,  his  finding  on 
reviewal  is  unfettered. 

3.  If  the  suit  has  taken  such  a  course  that,  at  the  time  of 
hearing  the  exceptions,  it  is  apparent  that  whatever  order 
be  made,  the  same  decree  will  follow,  the  court  may  decline 
to  adjudicate  on  them,  and  may  proceed  to  decree  on  further 
directions,  as  if  no  exceptions  had  been  filed. 

The  plaintiff  may,  at  his  discretion,  set  down  exceptions 
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for  hearing  at  the  same  time  that  he  sets  down  the  cause 
on  further  directions.  But  the  propriety  of  so  doing  will 
depend  on  the  probability  of  the  exceptions  requiring  or 
not  requiring  a  reviewal  of  the  reports 

When  the  exceptions  have  beendisposed  of  and  the  re- 
port has  been  confirmed,  the  cause  is  heard  on  future  direc- 
tionSi  and  this  is  repeated  from  time  to  time  as  often  as  any 
further  directions  are  reserved. 

The  decree  on  further  directions  is  confined  to  carrying 
out  the  equities  appearing  on  the  report  consistently  with 
the  original  decree.  If  the  original  decree  is  erroneous,  the 
proper  mode  of  correction  is  by  a  rehearing  or  appeal. 
[388] 

A  decree  thus  made,  without  any  resenration  of  further 
directions,  constitutes  a  final  decree;  and  after  it  has  been 
pronounced,  the  cause  is  at  an  end,  and  no  further  hearing 
can  be  had.® 

The  hearing  of  the  cause  on  further  directions  is  gen- 
erally the  occasion  for  deciding  on  the  *  *  costs  of  the  cause. ' ' 
[389]  [The  subject  of  costs  is  largely  governed  by  statute 
in  this  country.] 

In  suits  under  the  protectiye  and  administratiye  juris- 


7.  Ab  to  the  practice  in  the  mas- 
ter's office  and  before  the  court  on 
exceptions,  the  students  should  con- 
sult local  works  on  practice  in  the 
state  where  he  resides  or  in  which 
he  expects  to  practice.  The  subject 
is  excellently  considered  in  the  text, 
but  many  modifications  will  be  found 
to  exist  in  the  several  states,  though 
the  essentials  are  preserved.  See  Hoff- 
man's Masters  in  Chancery;  Bar- 
bour's Ch.  Pr.,  Book  2,  ch.  3,  sec.  3, 
p.  468;  Puterburgh's  Ch.  PI.  k  Pr. 
(4th  Ed.)  226-236;  2  Daniels'  Ch.  PI. 
A  Pr.,  ch.  26,  sec.  6,  7,  where  detailed 
accounts  of  the  various  proceedings, 
with  forms,  will  be  found.  The  2d 
volume  of  Barbour's  Chancery  Prac- 
tice is  especially  valuable  for  its  large 


collection  of  forms  of  various  kinds. 
See,  also,  Curtis'  Equity  Precedents, 
and  especially  the  new  equity  rules 
adopted  by  the  United  States  Su- 
preme Court  as  well  as  the  court 
rules  in  the  several  states.  It  should 
be  remembered  that  in  most,  if  not 
all,  of  the  states,  the  courts  of  last 
resort  have  adopted  rules  of  practice 
which  in  many  respects  modify  the 
prior  practice.  These  rules  should 
be  found  incorporated  in  the  local 
works  on  practice. 

8.  See,  as  to  decrees,  1  Barbour's 
Ch.  Pr.,  Book  1,  ch.  12,  pp.  326-373; 
2  id.  452  et  seq,  (Precedents) ;  2  Dan- 
iels' Ch.  PL,  ch.  25;  Puterburgh's  Ch. 
PI.  k  Pr.  (4th  Ed.),  248  ei  9eq.; 
Seton  on  Decrees. 
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diction  of  the  court,  the  general  principle  is,  that  the  party 
requiring  aid  shall  be  liable  for  the  costs.  Such,  for  in- 
stance, are  suits  for  discovery  and  for  perpetuating  testi- 
mony, in  which  the  costs  are  paid  by  the  plaintiflF. 

The  amount  of  costs  payable  in  a  suit,  whether  given  out 
of  a  fund  or  payable  by  a  party,  is  ascertained  by  taxation, 
which,  if  conducted  by  the  strict  rule  of  the  court,  is  termed 
a  taxation  as  between  ' '  party  and  party/ '  [391]  But  there 
is  in  some  cases  a  more  liberal  allowance,  called  **  costs  as 
between  solicitor  and  client/' 

In  suits  of  a  litigious  class,  the  taxation  is  always  ''  as 
between  party  and  party;  "  but  in  those  of  a  protective  or 
administrative  kind,  its  adoption,  though  general,  is  subject 
to  exceptions.  The  suits  in  which  an  exception  is  made  are 
those  for  performance  of  trusts  and  administration  of 
assets,  in  which  the  trustee  or  personal  representative  has 
always  his  costs  as  between  solicitor  and  client.  In  suits 
to  establish  or  administer  a  charity,  if  the  fund  be  of 
adequate  amount,  and  the  parties  have  conducted  them- 
selves with  propriety,  the  taxation  **  as  between  solicitor 
and  client  ^*  is  extended  to  the  costs  of  all;  and  a  privilege 
of  a  like  character  is  conferred  on  the  plaintiff  in  a  cred- 
itor's suit,  if  the  estate  to  be  administered  prove  insolvent. 

In  suits  under  the  litigious  jurisdiction  of  the  court,  the 
general  principle  is  that  [subject  to  a  limited  discretion 
exercised  by  the  court]  the  costs  shall  follow  the  result.^ 
If  several  claims  or  defences  are  set  up,  of  which  some  only 
succeed,  the  costs  of  suits  may  be  apportioned  accordingly, 
or,  instead  of  such  apportionment,  each  party  may  be  left 
to  the  payment  of  his  own.  [392] 

If  a  specific  tender  of  the  amount  due  be  made  before 
the  commencement  of  the  suit,  or  after  its  commencement, 
of  the  amount  and  costs  already  incurred,  a  proof  of  such 
tender,  and  of  its  refusal  by  the  plaintiff,  will  throw  on 

9.  The  Bubject  of  costs  is,  in  this  rules  of  court  and  local  statutes.    See 

country,  generally  regulated  by  stat-  note,  Adams'  Equity   (4th  Am.  Ed.), 

utc  and   rules  of  court.     No  general  *389;   2  Daniels*   Ch.  PL  &  Pr.,  ch. 

rules,    therefore,   can   be   laid   down.  30. 
Consult  local  works  on  practice,  the 
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him  the  burden  of  subsequent  costs;  and  even  where  no 
tender  can  in  strictness  be  made,  yet  if  a  defendant  has 
offered  terms  which  would  have  rendered  the  suit  unneces- 
sary, the  plaintiff,  though  in  strictness  entitled  to  a  decree, 
may  be  refused  his  costs.  [393] 

The  power  of  the  court  for  the  purpose  of  compelling 
obedience  to  a  decreei  like  that  for  compelling  appearance 
or  answer,  was  originally  confined  to  process  of  contempt, 
already  considered.  The  only  differences  were,  that  an 
attaclunent  for  nonperformance  of  a  decree  was  not,  like 
an  attachment  on  mesne  process,  a  bailable  writ;  that  in  the 
particular  instance  of  a  decree  for  delivering  up  an  estate, 
the  court  might  effectuate  its  own  order  by  issuing  a  writ 
of  assistance  to  the  sheriff,  commanding  him  to  put  the 
plaintiff  in  possession;  and  that  on  a  decree  for  payment 
of  money,  the  receipts  under  a  sequestration,  though  in- 
tended as  a  means  of  punishment,  might  indirectly  operate 
as  a  performance.^  Where  none  of  these  statutory  reme- 
dies can  be  adopted,  as  when  the  act  ordered  requires  the 
personal  agency  of  the  defendant,  the  court  is  remitted  to^ 
and  can  only  enforce  its  decree  by,  process  of  contempt. 


1.  By  statute  in  England  and  in 
thia  country  it  is  very  generally  en- 
acted that  where  the  execution  of  any 
instrument  by  the  defendant  is  de- 
creed, the  court  may  direct  the  mas- 
ter on  his  default  to  execute  the  same 
in  his  stead;  and  that  where  the  de- 


cree is  for  the  payment  of  money,  an 
execution  may  be  issued  therefor 
against  the  defendant's  property  in 
the  same  manner  as  upon  a  judgment 
at  law.  Consult  the  local  works  on 
practice  and  the  local  statutes  and 
eourt  rules. 
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CHAPTEE  Vm.  [896] 

OP  THE  BEHEABINa  AND  APPEAI*. 

The  authority  for  the  purpose  of  alteration  or  reversal 
of  a  decree  is  not  confined  as  at  law  to  the  final  jndgment, 
but  extends  to  interlocutory  proceedings  in  the  cause. 

After  entry  and  before  enrolment,^  a  decree  in  chancery 
is  in  some  sense  still  in  fieri,  and  may  be  altered  by  a  rehear- 
ing before  the  same  jurisdiction. 

If  the  error  complained  of  be  a  mere  clerical  slip,  it  may 
be  rectified  before  enrolment  on  a  common  petition,  ^dthout 
the  expense  of  a  rehearing.  [397]  And  if  the  order  itself 
has  been  made  on  motion,  or  on  ex  parte  petition  irregularly 
presented,  it  is  not  the  subject  of  rehearing,  but  may  be 
discharged  on  an  independent  motion.  In  all  other  cases, 
a  revisal  or  variation  before  rarolment  must  be  effected 
by  a  petition  or  rehearing.  So  long  as  the  decree  is  cap- 
able of  rehearing,  it  is  not  capable  of  appeal;  but  as  soon 
as  enrolment  has  taken  place,  it  becomes  a  conclusive  decree 
in  chancery,  and  can  only  be  altered  by  an  appellate  juris- 
diction. K ,  therefore,  either  party  desire  a  rehearing,  he 
should  enter  a  caveat  against  enrolment,  which  will  give 
him  an  opportunity  to  apply  for  the  purpose.  But  if  he 
neglect  this,  and  the  enrolment  takes  place  before  an  order 
to  rehear  has  been  served,  it  cannot  afterwards  be  vacated 
except  on  special  grounds  of  fraud,  surprise,  or  irregu- 
larity.2 

1.  See  2  Daniels'  €h.  PI.  k  Ft.,  ch.  tering  them  at  length  in  the  book  of 
25,  sec.  4,  as  to  the  manner  of  en-  court  records  (which  is  signed  by  the 
rolfanent.  See,  also,  1  Barbour's  Ch.  judge),  it  not  practiced.  In  Illinois 
Pr.  342-346,  as  to  the  method  of  en-  we  do  not  find  the  word  either  in  the 
rolhnent  in  New  York  prior  to  the  local  work  on  practice  or  in  the  Re- 
adoption  of  the  Code.  The  same  vised  Statutes,  except  with  reference 
method,  we  understand,  still  prevails  to  the  state  militia.  The  student 
in  the  chancery  courts  of  Michigan,  should,  however,  not  neglect  to  exam- 

As  a  general  rule,  however,  we  ap-  ine  the  question  in  the  state  where 

prehend  that  in  most  of  the  states  he  intends  to  practice. 

enrollment  ol  decrees,  other  than  en-  t.  As  to  rehearing,  see  farther  1 
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The  appellate  jurisdiction  in  equity  it  twof  old»  viz. :  1.  In 
the  king,  whose  conscience  is  ill  administered^  and  who  may 
issne  a  special  commission  pro  re  nata  to  reconsider  his 
chancellor's  decree;  and  2.  hi  the  Honse  of  Lords,  on  peti- 
tion to  them  as  the  supreme  judicature  of  the  realm.  The 
latter  of  these  courses,  a  petition  to  the  Lords,  has  now  al- 
together superseded  the  former.  The  jurisdiction  is  con- 
fined to  appeals  in  equity,  and  does  not  extend  either  to  the 
administrative  power  in  lunacy,  or  to  the  jurisdictions  con- 
ferred by  statute,  unless  where  such  appeal  is  expressly 
given,  or  where  the  statutory  jurisdiction  is  a  mere  exten- 
sion of  a  previous  equity.  [399] 

There  exists  a  marked  distinction  in  principle  between 
rehearing  and  appeal  in  regard  to  the  evidence  which  may 
be  used  on  each.  On  a  rehearing,  which  is  strictly  what  its 
name  expresses,  a  second  hearing  before  the  original  juris- 
diction, any  evidence  may  be  used  which  might  have  been 
used  originally,  whether  it  were  in  fact  so  used  or  not.  But 
on  an  appeal,  which  is  a  resort  to  a  superior  jurisdiction  to 
determine  whether  the  court  below  was  right,  no  evidence 
can  be  tendered  except  that  which  is  entered  as  read  in  the 
decree,  or  the  rejection  of  which  is  a  ground  of  appeal 

The  manner  of  obtaining  a  rehearing,  or  of  making  an 
appeal,  is  by  petition  stating  the  order  or  decree  complained 
of,  and  the  subsequent  orders,  if  any  have  been  made,  and 
praying  in  the  one  case  for  a  rehearing,  in  the  other  for  a 
reversal  or  variation.  In  order  to  warrant  a  rehearing  or 
appeal,  it  is  sufficient  that  some  litigated  question  has  been 
decided,  and  that  it  is  certified  by  counsel  to  be  fit  for 
reconsideration.  [400]  But  it  is  essential  that  the  decision 
be  on  a  litigated  point,  and,  therefore,  a  decree  by  consent 
is  excluded.^ 

The  effect  of  a  successful  rehearing  or  appeal  is  obviously 

Barbour's  Ch.  Pr.  352-362;  2  Daniels'  3.  The  manner  of  praying  and  per- 

Ch.  PL  &  Pr.  31.    See  form  of  peti-  fecting  an  appeal  is  usually  regulated 

tion  for  in  2  Barbour's  Ch.  Pr.  450;  by  statute  in  this  country.    See  local 

3  Daniels'  PL  k  Pr.   (3d  Am.  Ed.)  statutes  and  works  on  practice. 
2172. 
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to  render  useleBS,  either  wholly  or  in  part,  any  proceedings 
under  the  original  decree.  [401]  It  does  not,  however, 
follow  that  they  will  be  saved  during  its  pendency;  for  it 
is  presumed  until  reversal  that  the  decree  is  right;  and  if 
there  are  spedal  grounds  for  requiring  their  stay,  a  distinct 
iqiplication  must  be  made  to  the  discretion  of  the  court 
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CHAPTER  IX.  [402] 

OF  THB  CROSS-BILL ;  BILL  OF  BBVIVOR,  AND  OF  SUPPLBMBNT  ;  AFD 
OF  THE  BILL  TO  EXBOUTB  OB  TO  IMPEACH  A  DECBBS. 

Hitherto  three  things  have  been  assmned,  viz.:  1.  That 
a  decree  on  the  plaintiff's  bill  will  determine  the  litigation; 
2.  That  the  bill  is  properly  framed  at  the  outset  for  obtain- 
ing that  decree;  and  3.  That  the  suit  is  conducted  to  its 
termination  without  interruption  or  defect. 

The  first  class  of  imperfection  is,  where  a  decree  on  the 
plaintiff's  bill  will  not  determine  the  litigation  which  may 
arise  either  from  cross  relief  or  discovery  being  required 
by  the  def endants,  or  from  the  existence  of  lit^tion  be- 
tween co-defendants.  In  either  case  it  is  remedied  by  one 
or  more  cross-bills,  filed  by  one  or  more  of  the  defendants 
against  the  plaintiff,  and  against  such  of  their  co-defend- 
ants as  the  cross-relief  may  affect.  The  proper  frame  of 
a  cross-bill  is  that  it  should  state  the  original  bill  and  the 
proceedings  thereon,  and  the  rights  of  the  party  exhibiting 
the  bill  which  are  necessary  to  be  made  the  subject  of  cross- 
litigation,  or  the  ground  on  which  he  resists  the  claims  of 
the  plaintiff  in  the  original  bill,  if  that  is  the  object  of  the 
new  bill.  [403]  But  a  cross-bill  being  generally  considered 
as  a  defence  or  as  a  proceeding  to  procure  a  complete  deter- 
mination of  a  matter  already  in  litigation  in  the  court,  the 
plaintiff  is  not,  at  least  as  against  the  plaintiff  in  the  orig- 
inal bill,  obliged  to  show  any  ground  of  equity  to  support 
the  jurisdiction  of  the  court.* 

The  second  class  of  imperfection  arises  where  the  bill  is 
framed  improperly  at  the  outset  This  imperfection  ought 
regularly  to  be  rectified  by  amendment;  but  if  the  time  for 
amendment  has  elapsed,  it  may  be  rectified  by  a  supple- 
mental bill,  or  by  a  bill  in  the  nature  of  supplement,  the 
character  of  which  bills  will  be  considered  under  the  head 
of  imperfections  of  the  third  class. 

1.  Mitf.,  80-83;  Farquharaon  v.  Se-  cross-bills,  Puterburgh's  Ch.  PL  &  Pr. 
ton,  5  Russ.  45;  Cartwright  ▼.  Clark,  (4th  Ed.),  ch.  24;  2  Barbour's  Ch. 
4   Mete.   104.     See,  generally,  as  to     Pr.,  Book  4,  ch.  9. 


Digitized  by  VjOOQ IC 


Chap.  IX.]  Of  the  Cboss-bili*  417 

Imperfections  of  the  third  class  are  those  which  originate 
in  an  interruption  or  defect  subsequent  to  the  institution 
of  the  suit,  and  they  are  rectifledi  according  to  circum- 
stances, by  bill  of  revivor  or  in  the  nature  of  revivor,  and 
by  bill  of  supplement  or  in  the  nature  of  supplement.  They 
occur  where,  by  reason  of  some  event  subsequent  to  the 
institution  of  the  suit,  there  is  no  person  before  the  court  by 
or  against  whom  it  can,  either  in  whole  or  in  part,  be  prose- 
cuted. They  are  technically  called  abatements,  and  are 
cured  by  a  bill  of  revivor,  or  in  the  nature  of  revivor.  The 
events  which  cause  such  abatements  are,  the  death  of  any 
litigant  whose  interest  or  liability  does  not  either  determine 
on  death  or  survive  to  some  other  litigant,  and  the  marriage 
of  a  female  plaintiff  or  co-plaintiff. 

The  effect  of  an  abatement  is  that  all  proceedings  in  the 
suit  are  stayed  to  the  extent  of  the  abated  interest;  and  in 
order  to  set  them  again  in  motion,  the  suit  must  be  revived 
by  order  or  decree,  [405]  for  the  purpose  of  obtaining  which 
it  is  requisite  that  a  new  bill  be  filed.  If  the  transmission 
is  by  act  of  law,  viz.,  to  the  personal  representative  or  the 
heir  of  a  deceased  party,  or  to  the  husband  of  a  married 
plaintiff,  the  bUl  is  termed  a  bill  of  revivor;  and  unless 
the  defendant  shows  cause  against  it  by  demurrer  or  plea, 
within  a  limited  time,  an  order  to  revive  is  made.  [406] 
If  the  transmission  is  by  act  of  the  party,  viz.,  to  a  devisee, 
an  original  bill  in  nature  of  a  revivor  must  be  filed,  and  a 
decree  made  at  the  hearing  to  revive  the  suit. 

The  liability  to  abatement,  and  the  consequent  right  of 
revivor,  are  not  limited  to  any  particular  stage  of  the  suit. 
The  only  requisite  is,  that  there  be  some  matter  still  in 
litigation,  for  the  decision  of  which  revivor  is  needed. 

If  the  plaintiff  neglect  to  revive,  the  defendant's  remedy 
is  to  move  that  he  may  do  so  within  a  limited  time,  or  that 
the  bill  may  be  dismissed.  [407]  It  is  otherwise  after  de- 
cree; for  then  all  parties  are  equally  entitled  to  its  benefit; 
and  on  neglect  by  the  plaintiffs,  or  those  standing  in  their 
right,  a  defendant  may  revive. 

The  construction  of  a  bUl  of  revivor  is  similar  in  prin- 
27 
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ciple  to  that  of  an  original  bilL^  It  states  the  filing  of  the 
original  bill,  and  recapitulates  so  much  of  its  statements  as 
is  requisite  to  show  the  right  to  revive.  It  then  states  the 
original  prayer  of  relief,  the  proceedings  which  have  taken 
place,  and  the  event  which  has  caused  abatement,  and  prays 
that  the  suit  may  be  revived. 

In  the  case  of  a  pure  bill  of  reviyor,  no  answer  is  requisite, 
but  the  revivor  is  ordered  as  of  course,  unless  cause  be 
shown  by  demurrer  or  plea.  If,  therefore,  the  original  bill 
has  been  answered,  the  prayer  of  process  is  for  a  stibpoena 
to  revive,  and  not  to  answer;  but  if  the  abatement  be  before 
answer,  it  prays  an  answer  to  the  original  bill,  and  the 
subpoena  is  framed  accordingly. 

On  an  original  bill  in  the  nature  of  a  revivor,  a  decree 
is  the  object  sought,  and  the  subpoena  therefore  requires 
an  answer;  and  if  the  original  bill  be  unanswered,  it  asks  an 
answer  to  that  also. 

If  a  suit  becomes  abated,  and  the  rights  of  the  parties 
are  affected  by  any  event  other  than  that  which  causes  the 
abatement,  e.  g.,  by  a  settlement,  it  is  not  sufficient  to  file  a 
mere  bill  of  revivor,  although  such  a  bill  might  be  adequate 
for  merely  continuing  the  suit,  so  as  to  enable  the  parties 
to  prosecute  it.  [408]  But  the  parties  must  incorporate  in 
their  bill  a  supplemental  statement  of  the  additional  matter; 
so  that  all  the  facts  may  be  before  the  court.  The  com- 
pound bill  thus  formed  is  termed  a  bill  of  revivor  and  sup- 
plement. And  the  rules  relating  to  it,  so  far  as  its  supple- 
mental character  is  concerned,  are  the  same  with  those 
which  will  be  presently  considered  under  the  head  of  pure 
supplemental  bills. 

Defects  in  a  suit  subsequent  to  its  institution  may  be 
caused,  either  in  respect  of  parties  by  the  transfer  of  a 
former  interest,  or  the  rise  of  a  new  one,  or  in  respect  of 
issues  between  the  existing  parties,  by  the  occurrence  of 
additional  facts.  And  they  are  cured  by  a  bill  of  supple- 
ment, or  in  the  nature  of  supplement. 

9.  See  Puterbors^'s  Ch.  PI.  ft  Pr.     Pr.,  eh.  31;  Story's  Equity  Pleading, 
(4th  Ed.),  ch.  17;  2  Barbour's  Ctu     |  354 
Pr.  88  et  aeq.;  2  Daniels'  Ch.  PI.  ft 
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Where  a  defect  in  respect  of  parties  is  caused  by  transfer 
of  an  interest  already  before  the  court,  the  transferee  may 
be  joined  in  the  suit  by  supplemental  bill;  but  the  neces- 
sity of  so  joining  him  depends  on  the  character  of  the  trans- 
fer. If  the  transfer  is  by  act  of  the  party,  e,  g,,  on  assign- 
ment or  mortgage,  the  general  principle  is,  that  an  aliena- 
tion pendente  lite  cannot  affect  the  remaining  litigants. 
And  therefore,  unless  the  alienation  disable  the  party  from 
performing  the  decree,  e.  g,,  by  conveyance  of  a  legal  estate 
or  indorsement  of  a  negotiable  security,  it  does  not  render 
the  suit  defective,  nor  the  alienee  a  necessary  party.  But 
the  alienee  himself,  if  he  claim  an  interest,  may  add  himself 
to  the  cause  by  supplemental  bill,  or  may  present  a  petition 
to  be  heard  with  the  cause.  If  it  is  necessary  to  bring  the 
alienee  before  the  court,  the  object  is  effected  by  a  supple- 
mental bill,  [409]  stating  the  original  bill  and  proceedings, 
and  the  subsequent  transfer,  and  praying  to  have  the  same 
relief  against  him  as  was  originally  asked  against  his 
alienor.  In  all  cases,  however,  such  an  alienee,  acquiring 
his  interest  pendent  lite,  is  bound  by  the  proceedings  in  the 
suit. 

If,  on  the  other  hand»  the  transfer  be  by  act  of  law,  as  on 
bankruptcy  or  insolvency,  the  rule  as  to  alienation  pendente 
lite,  does  not  apply,  but  the  suit  becomes  defective  for  want 
of  the  assignees,  and  the  defect  must  be  remedied  by  sup- 
plemental bill. 

When  a  defect  in  respect  of  parties  is  caused  by  the  rise 
of  a  new  interest,  it  cannot  be  remedied  by  a  supplemental 
bill,  but  a  bill  must  be  filed  in  the  nature  of  a  supplement, 
restating  the  case  against  the  new  party,  and  praying  an 
independent  decree.  [410]  Such  new  party  is  not  bound 
by  what  has  taken  place,  but  is  entitled  to  have  the  entire 
case  proved  anew,  and  an  independent  decree  made. 

Where  a  necessary  party  has  been  omitted  at  the  com- 
mencement of  the  suit,  but  the  regular  time  for  amendment 
has  been  allowed  to  pass,  he  may  in  like  manner  be  added 
to  the  suit  by  a  bill,  generally  termed  supplemental,  but 
which  would,  perhaps,  be  more  accurately  called  original 
in  the  nature  of  supplement. 
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Where  a  defect  in  the  issue  between  the  existing  parties 
is  caused  by  the  occurrence  of  new  matter,  it  is  remedied 
by  a  supplemental  bilL^  In  order,  however,  to  warrant  its 
introduction,  the  new  matter  must  be  supplemental  to  the 
old.  If,  therefore,  it  is  meant  to  show  a  new  title  in  the 
plaintiff,  it  is  inadmissible.  If  material  facts,  which  ex- 
isted when  the  suit  began,  are  discovered  when  the  time  for 
amendment  is  passed,  they  may  be  introduced  by  supple- 
mental bill,  provided  they  corroborate  the  case  already 
made;  but  if  the  object  of  introducing  them  is  to  vary  that 
case,  so  as  to  produce  two  inconsistent  statements,  they  are 
inadmissible  by  way  of  supplement,  and  the  plaintiff  must 
obtain  special  leave  to  amend.  [413] 

The  frame  of  a  supplemental  bill,  whether  strictly  so 
termed,  or  one  which  is  original  in  the  nature  of  supple- 
ment, is  similar  in  principle  to  that  of  an  original  bilL  [414] 
It  states  the  filing  of  the  former  bill,  and  recapitulates  so 
much  of  its  statement  as  is  required  to  show  the  bearing  of 
the  supplemental  matter;  coupling  with  such  recapitula- 
tion, if  the  bill  be  original  in  the  nature  of  supplement,  a 
substantive  averment  that  the  statement  is  correct.  It 
then  states  the  original  prayer  for  relief,  the  proceedings 
in  the  suit,  and  the  supplemental  matter;  and  concludes, 
if  it  be  not  for  discovery  alone,  with  the  appropriate  prayer 
for  relief.  All  persons  must  be  parties  who  are  interested 
in  the  relief  sought. 

If  the  bill  be  not  for  discovery  alone,  the  cause  must  be 
heard  on  the  supplemental  matter  at  the  same  time  that 
it  is  heard  on  the  original  bill,  and  a  decree  must  be  taken 
in  both  suits,  or  if  the  cause  has  been  already  heard,  it 
must  be  further  heard  on  the  supplemental  matter,  and  a 
decree  taken  thereon.  [415] 

If  new  matter  occurs  or  is  discovered  after  the  decree,  it 
is  not  properly  matter  of  supplement,  but  may  be  intro- 
duced into  the  cause,  if  necessary,  by  a  bill  expressly 

8.  See,  generally,  2  Barbour's  Ch.  ch.  15  and  16;  2  Daniels'  Ch.  PI.  ft 
Pr.,  Book  4,  ch.  2,  p.  59;  id.,  ch.  5;  Pr.,  ch.  31;  Story's  Equity  Pleadings 
Puterburgh's  Ch.  PI.  ft  Pr.  (4th  Ed.),     |  354. 
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framed  for  the  purpose,  and  caUed  a  Mil  to  ezecnte  or  to 
impeadi  a  decree. 

A  bill  to  ezecate  a  decree  is  a  bill  asraming  as  its  basis 
the  principle  of  the  decree,  and  seeking  merely  to  carry  it 
into  effect^  The  distingnishing  feature  of  a  bill  of  this 
class  is,  that  it  must  carry  out  the  principle  of  the  former 
decree.  It  mnst  take  that  principle  as  its  basis,  and  must 
seek  merely  to  supply  omissions  in  the  decree  or  proceed- 
ings, so  as  to  enable  the  court  to  give  effect  to  its  decision. 
[416]  If  it  goes  beyond  this,  it  is  in  truth  a  bill  to  impeach 
the  decree.  It  appears,  however,  that  although  the  plain- 
tiff in  such  a  bill  cannot  impeach  the  decree,  yet  the  de- 
fendant is  not  under  the  same  restriction.  If  the  decree 
can  be  enforced  by  the  ordinary  process,  it  will  be  assumed, 
until  reversal,  to  be  correct.  And  even  where  a  decree  is 
required  in  aid,  the  same  assumption  will  be  generally 
made.  But  it  is  competent  for  the  court,  in  respect  of  the 
special  application,  to  examine  the  decree,  and  if  it  be  un- 
just, to  refuse  enforcement. 

A  bill  to  impeach  a  decree  is  either  a  bill  of  review,  a 
supplemental  bill  in  the  nature  of  review,  an  original  bill 
of  the  same  nature,  or  an  original  bill  on  the  ground  of 
fraud. 

A  bill  of  review  is  used  to  procure  the  reversal  of  a  decree 
after  signature  and  enrolment  It  may  be  brought  upon 
error  of  law  apparent  on  the  decree,  or  on  occurence  or 
discovery  of  new  matter.'  In  the  former  case  the  bill  may 
be  filed  without  leave  of  the  court,  but  the  error  com- 
plained of  must  not  be  mere  error  in  the  decree,  as  on  a 
mistaken  judgment,  which  would  in  effect  render  a  bill  of 
review  a  mere  substitute  for  an  appeal,  but  it  must  be  error 
apparent  on  the  face  of  the  decree,  as  in  the  case  of  an 
absolute  decree  against  an  infant.  Errors,  in  form  only, 
though  apparent  on  the  face  of  the  decree,  and  mere  mat- 
ters of  abatement,  seem  not  to  have  been  considered  suffi- 
cient ground  for  review.  [417]    Where  a  bill  of  review  is 

4.  See  Story'i  Equity  Pleading,  I  6.  See  Story's  Equity  Pleading,  ft 
489;  Mitf.,  95.  404;  Paterborgh's  Ch.  PL  ft  Pr.,  eh. 

20. 
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founded  on  the  occnrrence  or  discovery  of  new  matter,  the 
leave  of  the  court  must  be  first  obtained;  and  this  will  not 
be  granted  except  on  an  aflSdavit  satisfying  the  court  that 
the  new  matter  could  not  by  reasonable  diligence  have  been 
produced  or  used  by  the  applicant  at  the  time  when  the 
decree  was  made;  and  showing  also  that  such  new  matter 
is  relevant  and  material,  either  as  evidence  of  matter  for- 
merly in  issue,  or  as  constituting  a  new  issue,  and  is  such 
as,  if  previously  before  the  court,  might  probably  have 
occasioned  a  different  decision.®  If  such  a  bUl  is  filed  with- 
out leave,  it  will  be  taken  off  the  file  or  the  proceedings 
stayed. 

It  is  the  rule  of  the  court  that  the  bringing  of  a  bill  of 
review  shall  not  prevent  the  execution  of  the  decree  im- 
peached, and  that  a  party  shall  not  be  allowed,  except  under 
very  special  circumstances,  to  file  or  prosecute  such  a  bill, 
unless  he  performs  at  the  proper  time  all  that  the  decree 
commands.  [418] 

In  a  bill  of  this  nature  it  is  necessary  to  state  the  former 
bill,  and  the  proceedings  thereon;  the  decree  and  the  point 
in  which  the  party  exhibiting  the  bill  of  review  conceives 
himself  aggrieved  by  it,  and  the  ground  of  law  or  the  new 
matter  upon  which  he  seeks  to  impeach  it;  and  if  the  decree 
is  impeached  on  the  latter  ground,  it  seems  necessary  to 
state  in  the  bill  the  leave  obtained  to  file  it,  and  the  fact 
that  the  new  matter  has  been  dicovered  since  the  decree 
was  made.  The  bill  may  pray  simply  that  the  decree  may 
be  reviewed  and  reversed  in  the  point  complained  of,  if  it 
has  not  been  carried  into  execution.  If  it  has  been  carried 
into  execution,  the  bill  may  also  pray  the  further  decree  of 
the  court  to  put  the  party  complaining  of  the  former  decree 
into  the  situation  in  which  he  would  have  been  if  that  de- 
cree had  not  been  executed.  If  the  bill  is  brought  to  re- 
view the  reversal  of  a  former  decree,  it  may  pray  that  the 
original  decree  may  stand.  The  bill  may  also,  if  the  origi- 
nal suit  has  become  abated,  be  at  the  same  time  a  bill  of 
revivor.  A  supplemental  bill  may  also  be  added  if  any 
event  has  happened  which  requires  it;  and  if  any  person 

6.  Puterburgh's  Ch.  PI.  ft  Pr.,  cb.  20,  tec.  1. 
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not  a  party  to  the  original  suit  becomes  interested  in  the 
subject,  he  must  be  made  a  party  to  the  bill  of  review  by 
way  of  supplements 

A  supplemental  bill,  in  the  nature  of  review,  is  used  to 
procure  the  reversal  of  a  decree  before  enrolment,  on  the 
occurrence  or  discovery  of  new  matter.  The  leave  of  the 
court  must  be  obtained  for  filing  it,  and  the  same  aflBdavit 
is  required  for  this  purpose  as  is  necessary  to  obtain  leave 
for  a  bill  of  review.^  The  manner  of  procedure  on  such  a 
bill  is  to  petition  for  a  rehearing  of  the  cause,  and  to  have 
it  heard  at  the  same  time  on  the  new  matter  introduced. 
[419]  The  bill  itself  in  its  frame  resembles  a  bill  of  review, 
except  that  instead  of  praying  that  the  former  decree  may 
be  reviewed  and  reversed,  it  prays  that  the  cause  may  be 
heard  with  respect  to  the  new  matter,  at  the  same  time  that 
it  is  reheard  upon  the  original  bill,  and  that  the  plaintiff 
may  have  such  relief  as  the  nature  of  the  case  made  by  the 
supplemental  bill  requires.®  If  the  ground  of  complaint  be 
error  apparent,  it  may  be  corrected  on  a  rehearing  alone, 
and  a  suplemental  bill  is  unnecessary. 

An  original  bill,  in  nature  of  review,  is  applicable  when 
the  interest  of  the  party  seeking  a  reversal  was  not  before 
the  court  when  the  decree  was  made.^  A  bill  of  this  nature, 
as  it  does  not  seek  to  alter  a  decree  made  against  this  plain- 
tiff himself,  or  against  any  person  under  whom  he  claims, 
may  be  filed  without  the  leave  of  the  court.^ 

A  bill  to  impeach  a  decree  for  fraud  used  in  obtaining  it 
may  be  filed  without  the  leave  of  the  court,  because  the 
alleged  fraud  is  the  principal  point  in  issue,  and  must  be 
established  by  proof  before  the  propriety  of  the  decree  can 
be  investigated.  And  where  a  decree  has  been  so  obtained, 
the  court  will  restore  the  parties  to  their  former  situation, 
whatever  their  rights  may  be.  A  bill  to  set  aside  a  decree 
for  fraud  must  state  the  decree  and  the  proceedings  which 
led  to  it,  with  the  circumstances  of  fraud  on  which  it  is 
impeached.  [420]    The  prayer  must  necessarily  be  varied 

7.  Mitf.,  88-90.  9.  Perry  v.  Phelips,  17  Vea.  178. 

8.  O^ara  v.  Shepherd^  3  Md.  Gh.         1.  Kidd  v.  Ch^ne,  18  Jur.  348. 
306.  9.  Mitf.,  92. 
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according  to  the  nature  of  the  fraud  used,  and  the  extent  of 
its  operation  in  obtaining  an  improper  decree.' 


3.  Mitf.,  93,  94. 

The  student  is  advised  to  read  the 
original  work  of  which  this  is  an 
abridgment.  Book  IV,  which  treats 
of  the  forms  of  pleading  and  proce- 
dure in  courts  of  equity,  is  the  best, 
brief  treatment  of  this  subject  with 
which  we  are  acquainted.  Barbour's 
Chancery  Practice  is  an  excellent 
work  of  its  kind.  The  second  volume 
contains  many  useful  precedents. 
This  work  is  especialfy  useful  in  the 


state  of  Michigan.  Puterburgh's 
Chancery  Pleading  &  Practice  is  a 
valuable  work;  so  is  Daniels'  Chan- 
cery Pleading  &  Practice.  Story's 
Equity  Pleading;  Curtis'  Equity  Prec- 
edents; Hoffman's  Chancery  Practice; 
Jennisson's  Chancery  Pleading  ft  Prac- 
tice; Seton  on  Decrees,  will  also  bo 
found  useful;  but  above  all  the  stu- 
dent should  study  the  local  worics  cm 
practice  and  the  statutes,  rules  cf 
ooort  and  decisions  of  his  own  itata. 
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of  common  law.  Justices  of  the  peace,  too,  have  been  em- 
powered since  the  time  of  Edward  the  Third  to  convict  per- 
sons summarily  for  trivial  offences.  But  the  ordinary  com- 
mon law  tribimal  for  deciding  issues  of  fact  consists  of  a 
court  composed  of  one  or  more  judges,  learned  in  the  law 
and  armed  with  its  authority,  assisted  by  a  jury  of  twelve 
men,  unlearned  in  the  law,  taken  indiscriminately  from 
among  the  people  of  the  county  where  the  venue  is  laid.  In 
some  few  instances  the  trial  was,  at  common  law,  by  the 
court  without  a  jury;  i.  e.  trial  by  the  record,  inspection, 
certificate,  and  witnesses.'  And  modem  legislation  has  to 
a  very  considerable  extent  allowed  the  parties  to  dispense 
with  a  jury.' 

Where  the  trial  is  by  jury,  jurors  may  be  challenged  by 
the  litigant  parties  for  want  of  the  requisite  qualifications, 
as  well  as  for  certain  causes  likely  to  exercise  an  undue  in- 
fluence on  their  decision;  in  addition  to  which  persons  ac- 
cused of  treason  or  felony  are  allowed  to  challenge  peremp- 
torily without  cause,  the  former  as  many  as  thirty-five,  the 
latter  twenty,  of  the  panel.^  The  court  is  charged  with  the 
general  conduct  of  the  proceedings:  it  decides  all  questions 
of  law  and  practice,  including  the  admission  and  rejection 
of  evidence;  and  when  the  case  is  ripe  for  adjudication  sums 
it  up  to  the  jury,  explaining  the  questions  in  dispute,  with 
the  law  as  bearing  on  them,  pointing  out  on  whom  the  bur- 
den of  proof  lies,  and  recapitulating  the  evidence,  with  such 
comments  and  observations  as  may  seem  fitting.  Moreover, 
''Whether  there  be  any  evidence,  is  a  question  for  the 
judge.    Whether  sufficient  evidence,  is  for  the  jury."<^ 

On  the  other  hand,  the  decision  of  the  facts  in  issue  is  the 
exclusive  province  of  the  jury;  who  are  therefore  to  hear 
the  evidence  and  the  comments  made  on  it,  to  determine  the 
credit  due  to  the  testimony  of  the  witnesses,  and  to  draw 
all  requisite  inferences  of  fact  from  the  evidence.  This 
division  of  the  functions  of  the  judge  and  jury  is  expressed 
by  the  maxim,  ''Ad  quaestionem  facti  non  respondent  judi- 

9.  tiee  Pleading.  6.  This    proposition    is    so    funda- 

8.  Consult  the  local  statutes.  mental  and  elementaty  as  to  need  no 

4.  See  vol.  1,  Blackstone,  Book  4.     authority. 
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ces ;  ad  qnaestionem  juris  non  respondent  jnratores. ' '  •  But 
this  maxim  must  be  taken  with  these  limitations:  First. 
Facts  on  which  the  admissibility  of  evidence  depends  are 
determined  by  the  court,  not  by  the  jury.  Thus,  whether  a 
sufficient  foundation  is  laid  for  the  reception  of  secondary 
evidence,  is  for  the  judge;  and  if  the  competency  of  a  wit- 
ness turns  on  any  disputed  fact  he  must  decide  it.  Secondly. 
The  jury  thus  far  incidentally  determine  the  law,  that  their 
verdict  is  nsoally  general,  i  e.  guilty  or  not  guilty,  for  the 
plaintiff  or  for  the  defendant;  such  a  verdict  being  mani- 
festly compounded  of  the  facts,  and  the  law  as  applicable  to 
them.  But  although  the  jury  have  always  a  right  to  find  a 
verdict  in  this  form,  yet  if  they  feel  any  doubt  about  the 
law,  or  distrust  their  own  powers  of  applying  it,  they  may 
find  the  facts  specially,  and  leave  the  court  to  pronoimce 
judgment  according  to  law  on  the  whole  matter.^ 

The  rules  of  evidence  are  of  three  kinds:  —  1st.  Those 
which  relate  to  evidence  in  causa,  i.  e.  evidence  adduced  to 
prove  the  questions  in  dispute.  2d.  Those  affecting  evi- 
dence extra  causam,  or  that  which  is  used  only  to  test  the 
accuracy  of  media  of  proof.  3d.  Rules  of  forensic  practice 
respecting  evidence.  With  regard  to  evidence  in  causa, — 
**the  judges  and  sages  of  the  law  have  laid  it  down  that 
there  is  but  one  general  rule  of  evidence,  the  best  that  the 
nature  of  the  case  will  admit."  ''The  true  meaning  of  the 
rule  of  law  that  requires  the  greatest  evidence  that  the 
nature  of  the  thing  is  capable  of  is  this:  that  no  such  evi- 
dence shall  be  brought  which  ex  natura  rei  ^  supposes  still 
a  greater  evidence  behind,  in  the  party's  own  possession 
and  power.^ 

The  true  meaning  of  this  fimdamental  principle  will  be 
best  understood  by  considering  the  three  chief  applications 
of  it.    Evidence,  in  order  to  be  receivable,  should  come 

6.  To  a  question  of  fact  the  judges  questions    of    fact."      Broom's    Les« 

do  not  answer;  to  a  question  of  law  Max.,  *99. 

the  jury  does  not  answer.     A   less  7.  See  Pleading,  Verdict 

literal  translation  is,  **  It  is  the  duty  8.  From  the  nature  of  the  thing. 

•f  the  judge  to  instruct  the  jury  on  9.  1  Chamherlayne  on  Sridenoe,  f  I 

Matters  of  law;  of  the  jury  to  decide  18,  481  et  «0g. 
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through  proper  instruments,  and  be  in  general  original,  and 
proximate.  With  respect  to  the  first  of  these,  with  the  ex- 
ception of  a  few  matters  which  either  the  law  notices  judi- 
cially, or  which  are  deemed  too  notorious  to  require  proof, 
the  judge  and  jury  must  not  decide  facts  on  their  personal 
knowledge;  and  they  should  be  in  a  state  of  legal  ignorance 
of  everything  relating  to  the  questions  in  dispute  before 
them,  until  established  by  legal  evidence,  or  legitimate  in- 
ference from  it. 

The  next  branch  of  this  rule  is  that  which  exacts  original 
and  rejects  derivative  evidence,  and  prescribes  that  no  evi- 
dence shall  be  received  which  shows,  on  its  face,  that  it 
only  derives  its  force  from  some  other  which  is  withheld. 
The  terms  "primary"  and  ''secondary'*  evidence  are  used 
by  our  law  in  the  limited  sense  of  the  original  and  derivative 
evidence  of  written  documents;  the  latter  of  which  is  receiv- 
able when,  by  credible  testimony,  the  existence  of  the  prim- 
ary source  has  been  established  and  its  absence  explained.^ 
But  derivative  evidence  of  other  forms  of  original  evidence 
is  in  general  rejected  absolutely;  as  where  supposed  oral 
evidence  is  delivered  through  oral,  and  the  various  other 
sorts  of  evidence  comprised  in  practice  under  the  very  in- 
adequate phrase  ** hearsay  evidence."^ 

The  remaining  application  of  this  great  principle  seems 
based  on  the  maxim,  ''In  jure  non  remota  causa,  sed  proxi- 
ma  spectatur.''  It  may  be  stated  thus,  that,  as  a  condition 
precedent  to  the  admissibility  of  evidence,  either  direct  or 
circumstantial,  the  law  requires  an  open  and  visible  connec- 
tion between  the  principal  and  evidentiary  facts,  whether 
they  be  ultimate  or  subaltemate.  This  does  not  mean  a 
necessary  connection,  —  that  would  exclude  all  presump- 
tive evidence,  —  but  such  as  is  reasonable,  and  not  latent  or 
conjectural. 

Whether  a  given  fact,  bearing  indirectly  on  a  matter  in 
issue,  should  be  received  as  circumstantial,^  or  rejected  as 

1.  See  next  note,  supra,  ChamberlaTne's  Evidence.    The  refer- 

S.  See  1  Chamberlajne  on  Evidence,  ences  are  too  numerous  even  to  quote. 

{  486.    For  an  exhaustive  considera-  8.  See  Chamberlayne  on  Evidence, 

tion  of  this  subject,  consult  the  title  f  15. 

^'Hearsaj,"    in    the    index,    vol.    4, 
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conjectural  evidence^  is  often  a  question  of  extreme  diffi- 
culty. One  test,  perhaps,  is  to  consider  whether  any  imagi- 
nable number  of  pieces  of  evidence,  such  as  that  tendered, 
could  be  made  the  groimd  of  decision:  for  it  is  the  property 
of  a  chain  of  genuine  circumstantial  evidence,  that,  how- 
ever inconclusive  each  link  is  in  itself,  the  concurrence  of 
all  the  links  may  amount  to  proof,  often  of  the  most  con- 
vincing kind. 

The  rules  of  evidence  are  in  general  the  same  in  civil  and 
criminal  proceedings;  and  bind  alike  crown  and  subject, 
prosecutor  and  accused,  plaintiff  and  defendant,  counsel  and 
client.  There  are,  however,  some  exceptions.  Thus  the 
doctrine  of  estoppel  has  a  much  larger  operation  in  civil 
proceedings.  So  an  accused  person  may,  at  least  if  unde- 
fended by  counsel,  rest  his  defence  on  his  own  unsupported 
statement  of  facts,  and  the  jury  may  weigh  the  credit  due 
to  that  statement;*  whereas,  in  civil  cases,  nothing  must  be 
opened  to  the  jury  which  it  is  not  intended  to  substantiate 
by  proof.  Again,  confessions  or  other  self -disserving  state- 
ments of  prisoners  will  be  rejected  if  made  under  the  influ- 
ence of  undue  promises  of  favor,  or  threats  of  punishment;* 
but  there  is  no  such  rule  respecting  similar  statements  in 
civil  cases.  So,  although  both  these  branches  of  the  law 
have  each  their  peculiar  presumptions,  still  the  technical 
rules  regulating  the  burden  of  proof  cannot  be  followed  out 
in  all  their  niceties  when  they  press  against  accused  persons. 

But  there  is  a  strong  and  marked  difference  as  to  the 
effect  of  evidence  in  civil  and  criminal  proceedings.  In  the 
former,  a  mere  preponderance  of  probability,  due  regard 
being  had  to  the  burden  of  proof,  is  a  sufficient  basis  of  de- 
cision; but  in  the  latter,  especially  when  the  offence  charged 
amounts  to  treason  or  felony,  a  much  higher  degree  of  as- 
surance is  required.  The  persuasion  of  guilt  ought  to 
amount  to  a  moral  certainty;  or,  ^^Such  a  moral  certainty 
as  convinces  the  minds  of  the  tribunal,  as  reasonable  men, 
beyond  all  reasonable  doubt.''  ^ 

4.  Consult  the  local  statutes  as  to  tarj  defined,  Chamberlayne  on   Evi- 

evidence  or  statements  by  prisoner  in  dence,  S  1480  et  8€q. 

bis  own  behalf.  6.  Chamberlayne    on    Evidence,    f 

0.  This  must  be  voluntary.    Volun-  996b,  1016. 
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Again,  the  psychological  question  of  the  intent  with 
which  acts  are  done,  plays  a  much  greater  part  in  criminal 
than  in  civil  proceedings.  The  maxim,  **  Actus  non  facit 
reum,  nisi  mens  sit  rea,''^  runs  through  the  criminal  law, 
although  in  some  instances  a  criminal  intention  is  con- 
clusively presumed  from  certain  acts;  while  in  civil  actions, 
to  recover  damages  for  misconduct  or  neglect,  it  is  in  gen- 
eral no  answer  that  the  defendant  did  not  intend  mischief.* 

And  here  a  question  presents  itself,  whether  and  how  far 
the  rules  of  evidence  may  be  relaxed  by  consent.  In  crimi- 
nal cases,  at  least  in  treason  and  felony,  it  is  the  duty  of 
the  judge  to  see  that  the  accused  is  condemned  according  to 
law;  and,  the  rules  of  evidence  forming  part  of  that  law,  no 
admissions  from  him  or  his  counsel  will  be  received.  On 
the  other  hand,  however,  much  latitude  in  putting  questions 
and  making  statemets  is  given,  de  facto  if  not  de  jure,  to 
prisoners  who  are  undefended  by  counsel.  So,  no  consent 
could  procure  the  admission  of  evidence  which  public  policy 
requires  to  be  excluded;  such  as  secrets  of  state  and  the  like. 
Moreover,  no  admission  at  a  trial  will  dispense  with  proof 
of  the  execution  of  certain  attested  instruments,  though  the 
instrument  itself  may  be  admitted  before  the  trial,  with  the 
view  to  save  the  trouble  and  expense  of  proving  it.  Subject, 
however,  to  these  and  some  other  exceptions,  the  general 
principles,  **Quilibet  potest  renimciare  juri  pro  se  intro- 
ducto,*' — ^**Onmis  consensus  tollit  errorem,''  •  seem  to  apply 
to  evidence  in  civil  cases;  and  much  inadmissible  evidence 
is  constantly  received  in  practice,  because  the  opposing 
counsel  either  deems  it  not  worth  while  to  object,  or  thinks 
its  reception  will  be  beneficial  to  his  client.* 

Whether  the  rules  respecting  the  inoompetenpy  of  wit- 
nesses could  be  dispensed  with  by  consent  seems  never  to 
have  been  settled.^ 

7.  Th«  aet  iUdf  doct  not  make  a  Erery  oonBent  removes  error.  Broom's 
man  guilty,  unless  his  intention  is  so.     Leg.  Max.,  *624. 

Broom's  L^.  Max.,  *870,  875.  1.  The  truth  of  this  statement  will 

8.  See  Torts.  be  manifest  on  attendance  at  almost 

9.  Any  one  may  renounee  a  right  any  contested  civil  case, 
introdueed  aolsly  for  his  own  benefit.  8.  In  practice  such  incompetency  is 

not  unfrequently  waived. 
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Of  all  checks  on  the  mendacity  and  misrepresentations  of 
witnesses,  the  most  effective  is  the  requiring  their  evidence 
to  be  given  viva  voce,  in  presence  of  the  party  against  whom 
they  are  produced,  who  is  allowed  to  ^'cross-examine'' ' 
them,  L  e.  to  ask  them  such  questions  as  he  thinks  may 
serve  his  cause.  The  great  tests  of  the  truth  of  any  narra- 
tive are  the  consistency  of  its  several  parts,  and  the  possi- 
bility and  probability  of  the  matters  narrated. 

The  other  great  check  is  the  publicity  of  our  judicial  pro- 
ceedings, —  our  courts  of  justice  being  open  to  all  persons; 
and  in  criminal  cases  the  bystanders  are  even  invited  by 
proclamation  to  come  forward  with  any  evidence  they  may 
possess  affecting  the  accused.  Most  of  the  advantages  of 
secret  examination,  without  its  dangers,  are  attainable  by 
examining  the  witnesses  out  of  the  hearing  of  each  other, — 
a  practice  constantly  adopted  in  courts  of  common  law, 
when  combination  among  them  is  suspected,  or  the  testi- 
mony of  one  is  likely  to  exercise  a  dangerous  influence  over 
others. 

3.  The  young  practitioner  will  find  a  yery  interesting  and  profitable  book 
Wellman's  Art  of  Crosi-ExaniinatioB     to  read  in  this  oonneotion. 

28 
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PABTH. 

HISTOBT  OF  THE  BISE  Ain>  PBOGBESS  OF  THE  ENGLISH  LAW  OF 
EVIDENCE :  WITH  ITS  A0T17AL  STATE  AND  PBOSPEOTS. 

[The  subject  matter  of  Part  11.,  while  of  great  interest,  is 
not  of  such  practical  importance  as  to  warrant  the  space  it 
would  here  occupy.  Lack  of  space  compels  the  editor  to 
omit  everything  not  really  necessary  to  be  known  by  the 
student.  Consult  the  text  of  our  author's  and  Chamber* 
layne  on  Evidence.] 
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INSTRUMENTO  OF  KVIDENCB. 


By  *'  Instruments  of  Evidence ''  are  meant  the  media 
through  which  the  evidence  of  facts,  either  disputed  or  re- 
quired to  be  proved,  is  conveyed  to  the  mind  of  a  judicial 
tribunal  The  word  **  instrument  '*  has,  however,  both 
with  ourselves  and  the  civilians,  a  secondary  sense,  i.  e., 
denoting  a  particular  kind  of  document*  These  instru- 
ments of  evidence  are  three  kinds:  — 

1.  '•  Witnesses,'' — persons  who  inform  the  tribunal  re- 
specting facts. 

2.  **  Real  Evidence,'' — evidence  from  things. 

3.  *' Documents," — evidence  supplied  by  material  sub- 
stances, on  which  the  existence  of  things  is  recorded  by  con- 
ventional marks  or  symbols. 


PART  L 

WITNESSES. 


A  witness  may  be  define^  a  person  who  gives  evidence 
to  a  judicial  tribunal  This  subject  may  be  considered 
tmder  three  heads:  — 

1.  What  persons  are  compellable  to  give  evidence. 

2.  The  incompetenpy  of  witnesses;  or  who  are  disqualified 
from  giving  evidence. 

3.  The  grounds  of  suspicion  of  testimony. 

[436] 
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CHAPTER  L 

WHAT  PEBSON8  ABB  OOMPELUkBLE  TO  OIYB  BVIDENOE. 

The  law  allows  no  excuse  for  withholding  evidence  which 
is  relevant  to  the  matters  in  question  before  its  tribunals, 
and  is  not  protected  from  disclosure  by  some  principle  of 
legal  policy.  A  person,  therefore,  who,  without  just  cause, 
absents  himself  from  a  trial,  at  which  he  has  been  duly 
summoned  to  attend  as  a  witness,  or  a  witness  who  refuses 
to  give  evidence,  or  to  answer  questions  which  the  court 
rules  proper  to  be  answered,  is  liable  to  punishment  for 
contempt.^ 

No  action  lies  against  a  witness  in  respect  of  his  evidence. 
He  is  absolutely  privileged  as  to  anything  he  may  as  a 
witness  do  in  reference  to  the  cause.'  It  is  a  settled  rule, 
however,  that  a  witness  is  not  to  be  compelled  to  answer 
any  question,  the  answering  which  has  a  tendency  to  ex- 
pose him  to  a  criminal  prosecution,'  or  to  proceedings  for  a 
penalty,  or  for  a  forfeiture  even  of  an  estate  or  interest. 

Husbands  and  wives  do  not  seem  to  be  bound  to  answer 
questions  tending  to  criminate  each  other;  but  the  authori- 
ties are  somewhat  conflicting.^ 

In  order  to  entitle  a  witness  to  refuse  to  answer  a  ques- 
tion, on  the  groimd  that  it  might  tend  to  criminate  him,  the 
question  need  not  be  such  that  the  answer  thereto  would, 
itself,  be  evidence  against  him  on  a  criminal  charge;  it  is 
sufficient  if  the  answer  might  furnish  a  link  in  a  chain  of 
evidence  which  might  implicate  him  in  such  a  charge.* 

When  the  groimds  of  privilege  are  before  the  court,  it 
is  for  the  court,  and  not  for  the  witness  or  party  inter- 
rogated, to  decide  as  to  their  sufficiency.* 

1.  See,  generally,  ChamberUyne  on  8  Ves.  410;   Rex  t.  Halliday,  Bell, 

Byidence,  title,  Contempt.  257. 

%.  Cooley'8  Const  Lim.   (7tb  Ed.)  5.  Reg.  t.  Hulme,  L.  R.  6  Q.  B. 

629.  384,  per  BUckbnm,  J. 

3.  Id.,  442.  6.  1  Den.  C.  C.  236;  2  Car.  4  K. 

4.  See  2  Tr.  R.  263;  6  M.  It  8.  200;  474. 
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Prior  to  the  passing  of  the  Common  Law  Procedure  Act, 
1854,  although  it  was  settled  that  a  witness  is  compellable 
to  answer  questions  having  a  tendency  to  disgrace  him,  as, 
for  instance,  whether  he  was  ever  convicted  of  an  oflFence, 
if  the  questions  be  relevant  to  the  issue  in  the  cause,  there 
was  great  doubt  whether  he  is  also  compellable  to  answer 
questions  relating  to  collateral  matters,  and  only  put  in 
order  to  test  his  credit. 

These  enactments  leave  the  doubt  unsolved  with  regard 
to  questions  not  named  therein,  e.  g.,  whether  the  witness 
has  ever  been  guilty  of  a  dishonorable  act.  The  better 
opinion  seems  to  be,  that  such  questionB  may  be  pat,  and 
must  if  the  presiding  judge  require,  but  not  otherwise,  be 
answered.  On  this  subject  three  points  should  be  borne  in 
mind:  — 

1.  The  object  of  the  cross-examining  party  is,  in  general, 
sufficiently  attained  by  putting  the  question;  for  the  silence 
of  a  person,  to  whom  in  his  hearing  a  crime  or  disgraceful 
act  is  imputed,  is  in  many  instances  tantamount  to  con- 
fession. 

2.  Cases  may  arise  where  the  judge,  in  the  exercise  of 
his  discretion,  would  interpose  to  protect  the  witness  from 
unnecessary  and  unbecoimng  annoyance,  e.  g.,  in  answering 
questions  respecting  alleged  improprieties  of  conduct, 
which  furnish  no  real  ground  for  assuming  that  a  witness 
who  could  be  guilty  of  them  would  not  be  a  man  of  veracity. 

3.  Where  a  witness  is  asked  a  question  which  tends  to 
disgrace  him,  and  answers  the  question,  the  cross-examiner 
is  in  general  bound  by  the  answer  so  given,  because  the  ques- 
tion goes  only  to  the  credit  of  the  witness,  which  is  a  collat- 
eral matter,  and  to  admit  evidence  to  contradict  him  would 
be  to  raise  a  question  not  relevant  to  the  issue.^ 

7.  L.  R.  1  C.  0.  384;  11  Ck>z  C.  0.  41Q;  Rex  t.  Hodgson,  1  R.  It  R.  211. 
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CHAPTER  n. 

nrOOMPBTENOY  OF  WITNE88B8. 

The  diBtixiction  between  the  competenqy  and  the  credi- 
bility of  witnesses:  A  witness  is  said  to  be  incompetent  to 
give  evidence,  when  the  jndge  is  bound  as  matter  of  law  to 
reject  his  testimony,  either  generally  or  on  some  particular 
subject;  in  all  other  cases  it  is  to  be  received,  and  its  credi- 
bility weighed  by  the  jury. 

Incompetency  in  a  witness  will  not  be  presumed.  It 
comes  in  the  shape  of  an  exception  or  objection  to  the  wit- 
ness; and  if  the  facts  on  which  it  rests  are  disputed,  they 
must,  like  all  other  collateral  questions  of  fact,  be  deter- 
mined by  the  judge;*  who,  in  cases  of  doubt,  is  always  dis- 
posed to  receive  the  witness,  and  let  the  objection  go  to  his 
credibility  rather  than  to  his  competency.  In  many  cases 
the  ground  of  incompetency  is  apparent  to  the  senses  of  the 
judge;  as  where  a  witness  presents  himself  in  a  state  of 
intoxication,^  or  is  an  obvious  lunatic,'  or  is  of  such  tender 
years  that  the  judge  deems  a  preliminary  inquiry  into  his 
religious  knowledge  essential,  and  the  like/  But  the  ordi- 
nary mode  of  ascertaining  whether  a  witness  is  competent 
is  by  examining  him  on  what  is  called  the  voir  dire, — 
i.  e.,  a  sort  of  preliminary  examination  by  the  judge,  in 
which  the  witness  is  required  to  speak  the  truth  with  re- 
spect to  the  questions  put  to  him;  when,  if  incompetency 
appears  from  his  answers,  he  is  rejected,  and,  even  if  they 
are  satisfactory,  the  judge  may  receive  evidence  to  contra- 
dict them,  or  establish  other  facts  showing  the  witness  to 
be  incompetent.' 

The  only  grounds  on  which  the  evidence  of  a  witness  can 
with  any  appearance  of  reason  be  rejected,  unheard,  are 

1.  Bartlett  v.  Smith,  11  M.  ft  W.  3.  1  Chamberlayne  on  Evidence,  8 
483.  202. 

S.  Mansell  v.  Reg.,  1  Dearsl.  k  B.         4.  Id. 
405.  5.  10  M.  ft  W.   141;   11   id.   685; 

12  A.  ft  E.  442. 
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reducible  to  four.  1.  That  he  has  not  that  degree  of  in- 
tellect which  would  enable  him  to  give  a  rational  account  of 
the  matters  in  question.  2.  That  he  cannot  or  will  not 
guarantee  the  truth  of  his  statements  by  the  sanction  of  an 
oath,  or  what  the  law  deems  its  equivalent.  3.  That  he 
has  been  guilty  of  some  crime  or  misconduct,  showing  him 
to  be  a  person  on  whose  veracity  reliance  would  most  prob- 
ably be  misplaced.  4.  That  he  has  a  personal  interest  in 
the  success  or  defeat  of  one  of  the  litigant  parties. 

In  the  great  case  of  Omychund  (or  Omichund)  ▼.  Barker 
(Nilles,  538;  1  Atk.  21),*  in  1744-45,  a  commission  to  exam- 
ine witnesses  in  the  East  Indies  having  been  issued  by  the 
Court  of  Chancery,  the  commissioners  certified  that  they 
had  examined  several  persons  professing  the  Gentoo  re- 
ligion, whose  evidence  was  delivered  on  oath,  taken  in  the 
usual  and  most  solemn  form  in  which  oaths  were  most 
usually  administered  to  witnesses  who  profess  that  religion, 
and  in  the  same  manner  in  which  oaths  were  usually  admin- 
istered to  such  witnesses,  in  the  courts  of  justice  erected  by 
letters  patent  at  Calcutta.  On  account  of  its  importance, 
Lord  Chancellor  Hardwicke  was  assisted  at  the  hearing  of 
the  cause  by  Lee,  C.  J.,  Willes,  C.  J.,  and  Parker,  C.  B.; 
when,  on  its  being  proposed  to  read  as  evidence  the  deposi- 
tion of  one  of  those  persons,  the  defendants^  counsel  ob- 
jected that,  in  order  to  render  a  person  a  competent  wit- 
ness, he  must  be  sworn  in  the  usual  way  upon  the  Evan- 
gelists, and  that  the  law  of  England  recognized  on  other 
form  of  oath.  Each  of  the  judges  delivered  an  able  and 
elaborate  judgment;  in  which  they  showed  clearly  that 
oaths  are  not  peculiar  to  the  Christian  religion,  having  been 
in  constant  use,  not  only  in  the  ancient  world,  but  among 
men  in  every  age;  that  the  substance  of  an  oath  is  essentially 
the  same  in  all  cases;  namely,  an  invocation  of  a  Superior 
Power  to  attest  the  veracity  of  a  statement  made  by  a  party, 
acknowledging  his  readiness  to  avenge  falsehood,  and  in 
some  cases  invoking  that  vengence;  consequently,  that  the 

6.  1  Smith's  Lead.  Cases,  *535.  The 
cases  are  well  collected  and  consid- 
•red  in  the  notes. 
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mode  of  swearing  is  not  the  material  part  of  the  oath,  and 
ought  to  be  adjusted  to  suit  the  conscience  of  the  witness. 
They  however  agreed  that  infidels,  who  do  not  believe  in  a 
God  or  a  state  of  rewards  and  punishments,  cannot  be  ad- 
mitted as  witnesses;  and  although  from  some  of  the  lan- 
guage in  that  case  and  in  other  books  it  might  be  supposed 
that  a  belief  on  the  part  of  the  witness  in  a  future  state  of 
reward  and  punishment  is  required,  the  better  opinion  is 
that  belief  in  an  avenger  of  falsehood  generally  is  the  only 
thing  needful,  the  time  and  place  of  punishment  being  mere 
matter  of  circumstanced 

With  respect  to  the  incompetency  of  witnesses  on  the 
ground  of  interest,  the  Court  of  Queen's  Bench  in  Lord 
Eenyon's  time  laid  down  as  a  clear  and  certain  rule  for  the 
future,  that,  in  order  to  render  a  witness  incompetent  on 
that  ground,  it  must  appear  either  that  he  was  dhrectly  in- 
terested in  the  event  of  the  suit;  or  that  he  could  avail  him- 
self of  the  verdict  in  the  cause,  so  as  to  give  it  in  evidence 
on  some  future  occasion  in  support  of  his  own  daim.^ 

There  is  another  ground  of  incompetencgr  which  has  been 
altogether  abolished  by  statute  in  England,  namely,  infamy 
of  character.  '^  Bepellitur  a  sacramento  infamis  "^  was 
the  rule  of  law;  and  in  determining  what  offences  should 
be  deemed  infamous  an  artificial  distinction  was  taken, 
which  caused  the  whole  system  to  work  very  unevenly. 
We  allude  to  the  distinction  between  the  infamia  juris  and 
the  infamia  facti, —  between  the  infamy  of  an  offence  viewed 
in  itself,  and  that  arbitrarily  attributed  to  it  by  law,  —  it 
being  a  principle  that  some  offences,  although  minoris 
culpae,^  were  majoris  infamiae.^  Treason  and  felony  stood 
at  the  head.    A  conviction  for  misdemeanor  did  not  in  gen- 

7.  The  present  tendency  of  legisla-  this  country,  the  fact  of  interest  go- 
tion  is  to  abolish  all  these  disquali-  ing  only  to  the  credibility,  and  not 
fications  entirely.  Many  states  have  the  competency,  of  the  witness.  Con* 
constitutional  provisions  in  the  sub-  suit  the  statutes. 

ject.     See  Gooley's  Const.  Lim.   (7th  9.  An  infamous  person  is  denied  an 

Ed.)   676,  677  and  notes.  oath. 

8.  Objections  to  the  competency  of  1.  Of  minor  fault, 
witnesses  on  the  ground  of  interest  8.  Of  greater  infamy, 
have  been  very  generally  removed  in 
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eral  render  a  witness  incompetent;  but  to  this  there  was 
the  general  exception  of  offences  coming  under  the  descrip- 
tion of  the  crimen  falsi,  —  such  as  forgery,  perjury,  sub- 
ornation of  perjury,  various  forms  of  conspiracy,  and  the 
like. 

In  all  cases  the  incompetency  was  created,  not  by  the 
conviction,  but  by  the  judgment  of  the  court  pronounced 
against  the  offender.  Incompetency  on  the  ground  of  in- 
famy was  removable  of  course  by  reversal  of  the  judgment, 
and,  in  general,  by  pardon,  by  having  undergone  the  punish- 
ment awarded  for  the  offence.® 

I.  Incompetency  from  want  of  reason  and  understanding. 
The  causes  of  this  incompetency  are  twofold;  —  Deficiency 
of  intellect,  and  Immaturity  of  intellect.  The  objection  on 
the  first  of  these  grounds  rarely  presents  itself  to  the  com- 
petency of  a  witness;  and  if  the  defect  appears  in  the  course 
of  his  examination,  it  is  usually  made  matter  of  conmtient 
to  the  jury. 

Our  books  lay  down  generally  that  persons  of  **  non-sane 
memory, ' '  and  who  have  not  the  use  of  reason,  are  excluded 
from  giving  evidence. 

Who  are  thus  excluded?  According  to  Lord  Coke,  **  Non 
compos  mentis  is  of  four  sorts.  1.  An  idiot,  which  from 
his  nativity,  by  a  perpetual  infirmity,  is  non  compos  mentis. 
2.  He  that  by  sickness,  grief,  or  other  accident,  wholly  loses 
his  memory  and  understanding.  3.  A  lunatic  that  hath 
sometime  his  understanding  and  sometime  not,  and  there- 
fore he  is  called  non  compos  mentis  so  long  as  he  hath  not 
understanding.  4.  Lastly,  he  that  by  hiiJ  own  vicious  act 
for  a  time  depriveth  himself  of  his  memory  and  understand- 
ing, as  he  that  is  drunken.^'  A  similar  classification  is 
adopted  in  modem  works  on  evidence.  These  four  sorts 
of  persons  are  incompetent  witnesses,  until  the  cause  of  in- 
competency is  removed.  A  lunatic  while  in  a  lucid  interval 
is  a  competent  witness;  likewise  the  evidence  of  a  mono- 

3.  See,  generally,  Co.  Li  it.,  158a; 
id.,  eb;  Willes,  567;  Phi.  &  Am.  Bv., 
X4,  17. 
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maniaOy  i  e.,  a  person  insane  on  only  one  subjecti  can  be 
received  on  matters  not  connected  with  his  delusioiL 

In  snch  cases  the  judge  must  determine  the  competency, 
and  the  jury  the  credibility.  Before  he  is  sworn,  the  insane 
person  may  be  cross-examined,  and  witnesses  called  to 
prove  circumstances  which  might  show  him  to  be  inadmis- 
sible; but,  in  the  absence  of  such  proof,  he  is  prima  facie 
admissible,  and  the  jury  must  attach  what  weight  they 
think  fit  to  his  testimony.* 

As  to  the  degree  of  mental  alienation  which  disqualifies 
from  giving  evidence,  if  mental  alienation  is  to  be  retained 
in  our  law  as  a  ground  of  incompetency,  it  should  be  re- 
stricted to  cases  where  it  is  found  impossible  to  communi- 
cate with  the  witness,  so  as  to  make  him  understand  that 
he  is  in  a  court  of  justice  and  expected  to  speak  the  truth.*'' 
And  eccentricities  or  aberrations  which  fall  short  of  this 
are  surely  only  matter  of  comment  to  the  jury,  as  to  the 
reliance  to  be  placed  on  the  testimony. 

With  respect  to  the  evidence  of  children  the  rule  is  now 
settled  that  an  infant,  though  under  the  age  of  seven  years, 
may  be  sworn  in  a  criminal  prosecution,  provided  such  in- 
fant appears,  on  strict  examination  by  the  court,  to  possess 
a  sufficient  knowledge  of  the  nature  and  consequences  of 
an  oath;  for  there  is  no  precise  or  fixed  rule,  as  to  the  time 
within  which  infants  are  excluded  from  giving  evidence; 
but  their  admissibility  depends  upon  the  sense  and  reason 
they  entertain  of  the  danger  and  impiety  of  falsehood,  which 
is  to  be  collected  from  their  answers  to  questions  pro- 
pounded to  them  by  the  court;  but  if  they  are  found  incom- 
petent to  take  an  oath,  their  testimony  cannot  be  received.' 

n.  ''  Incompetency  from  want  of  religion."  An  oath  is 
a  recognition  by  the  speaker  of  the  presence  of  an  invisible 
Being  superior  to  man,  ready  and  willing  to  punish  any 
deviation  from  truth,  invoking  that  Being  to  attest  the 
truth  of  what  is  uttered,  and  in  some  cases  calling  down  his 
vengence  in  the  event  of  falsehood.    Courts  of  justice  in 

4.  See,  generally,  Chamberlayne  on         4a.  Id. 
Evidence,     S     202;      Ohamberlayne's         6.  Id. 
Best's  Evidence,   131. 
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most  nations  exact  an  oath  as  a  condition  precedent  to  the 
reception  of  evidence;  and  among  ns,  in  particular,  **  In 
jadido  non  creditnr  nisi  jnratis  "^  has  been  a  legal  maxim 
from  the  earlest  time.  By  the  common  law,  the  evidence 
of  a  witness  most  be  rejected  who  either  was  ignorant,  or 
who  denied  the  existence,  of  such  a  superior  power,  or  re- 
fused to  give  the  required  security  to  the  truth  of  his  testi- 
mony; and  the  present  source  of  incompetency  may  accord- 
ingly be  considered  under  three  heads:  1st.  Want  of  re- 
ligious knowledge;  2d.  Want  of  religious  belief;  and  3d. 
Refusal  to  comply  with  religious  forms. 

The  first  of  these  may  be  disposed  of  in  a  word;  the  ex- 
ception arising  principally  in  the  case  of  children,  whose 
competency  has  already  been  considered.  But  the  same 
principles  apply  where  an  adult  deficient  in  the  requisite 
religious  knowledge  is  offered  as  a  witness. 

2d.  In  competency  for  want  of  religious  belief.  This  has 
been  in  a  great  degree  anticipated  in  a  former  part  of  this 
chapter.^  Every  person  ought  to  be  admitted  to  give  evi- 
dence who  believes  in  a  Divine  Being,  the  avenger  of  false- 
hood and  perjury  among  men,  and  who  consents  to  invoke 
by  some  binding  ceremony  the  attestation  of  that  Power  to 
the  truth  of  his  deposition. 

Disbelief  in  the  existence  and  moral  government  of  Ood 
is  not  to  be  presumed.  If  such  disbelief  exist,  this  is  a 
psychological  fact,  and  is  consequently  incapable  of  proof 
except  by  the  avowal  of  the  party  himself,  or  the  presump- 
tion arising  from  circumstances.  According  to  most  of  our 
text  writers  and  the  usual  practice,  the  proper  and  regular 
mode  of  procedure  is  by  examining  the  party  himself,  while 
some  authorities  go  so  far  as  to  assert  that  this  is  the  only 
mode.  No  question  can  be  asked  beyond  whether  he  be- 
lieves in  a  Ood,  the  avenger  of  falsehood,  and  will  designate 
a  mode  of  swearing  binding  on  his  conscience;  and  if  he 
complies  with  these,  he  cannot  be  asked  whether  he  con- 
siders any  other  mode  more  binding,  for  such  a  question  is 
unnecessary  and  irrelevant. 

6.  In  judgment  one  is  not  to  be  be-         7.  See  ante,  and  note, 
lieved  unleM  sworn.    Cro.  Car.,  64. 
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The  ordinary  form  of  swearing  in  English  courts  of  com- 
mon law  is  well  known.  The  witness,  holding  the  New 
Testament  in  his  bare  right  hand,  is  addressed  by  the  officer 
of  the  court  in  a  form  which  varies  according  to  the  nature 
of  the  proceedings. 

In  criminal  cases,  when  the  accused  is  in  custody,  it  runs 
thus:  — 

*'  The  evidv  3  that  you  shall  give  to  the  court  and  jury, 
sworn  between  our  sovereign  lady  the  Queen  and  the  pris- 
oner at  the  bar,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth:  So  help  you  God.'' 

When  the  accused  is  not  in  custody,  the  form  is  the  same, 
except  that  he  is  then  described  as  '*  the  defendant.'' 

In  civil  cases  it  is:  — 

'*  The  evidence  that  you  shall  give  to  the  court  and  jury, 
touching  the  matters  in  question,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth:  So  help  you  Gk)d." 

The  witness  then  kisses  the  book.® 

But  if  a  witness  allows  himself  to  be  sworn  in  either  of 
these  forms,  or  in  any  other  form,  without  objecting,  he  is 
liable  to  be  indicted  for  perjury  if  his  testimony  prove 
false. 

Witnesses  are  to  be  sworn  in  that  form  which  they  con- 
sider binding  on  their  consciences.  Members  of  the  Kirk 
of  Scotland,  and  others,  who  object  to  kissing  or  touching 
the  book,  have  been  sworn  by  lifting  up  the  hand  while  it 
lay  open  before  them.  In  Ireland,  Roman  Catholics  are 
(or  at  least  were)  sworn  on  a  New  Testament  with  a  cross 
delineated  on  the  cover.  Jews  are  sworn  on  the  Pentateuch, 
keeping  on  their  hats,  the  language  of  the  oath  being 
changed  from  **  So  help  you  God,"  to  **  So  help  you 
Jehovah."    Mohammedans  are  sworn  on  the  Koran.* 

Atheism,  and  other  forms  of  infidelity  which  deny  all 
exercise  of  divine  power  in  rewarding  truth  and  punishing 

8.  Substantially  the  same  forms  are  der  the  pains  and  penalties  of  per- 

observed  in  this  country  except  that  jury.     Consult  the  local  statutes, 
kissing  the  book   is  often   dispensed         9.  See  Omichund  y.  Barker,  ante, 

with.     The  statutes  generally   allow  note  and  text, 
one  objecting  to  an  oath  to  affirm  un- 
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falsehood,  continue  to  be  recognized  as  grounds  of  incom- 
petency. But  it  may  be  gravely  questioned  whether  this 
state  of  the  law  ought  to  be  maintained,  and  whether  it  is 
not  more  properly  an  objection  to  the  credit  than  to  the 
competency  of  the  witness.  The  common  law  rules  upon 
this  subject  have  been  changed  by  legislation  in  England 
and  some  of  the  United  States  of  America,  whereby  the 
want  of  religious  belief  is  treated  as  an  objection  to  the 
credit,  not  to  the  competency,  of  a  witness.* 

3d.  The  refusal  by  the  person  called  as  a  witness  to  com- 
ply with  religious  forms.  A  perverse  refusal  to  be  sworn 
was  treated  as  a  contempt  of  court;  but  great  diflSculty  had 
arisen  in  modem  times,  from  the  circumstance  that  several 
sects  of  Christians,  and  individual  members  of  other  sects, 
entertained  conscientious  objections  to  the  use  of  oaths. 
The  legislature  [both  in  England  and  the  United  States], 
where  these  scruples  are  bona  fide,  has  substituted  for  an 
oath  a  solemn  aflirmation  or  declaration,  rendering,  how- 
ever, a  false  affirmation  or  declaration  punishable  as 
perjury. 

HL  Incompetency  from  interest  [By  statute  now,  both 
in  England  and  the  United  States,  objections  to  a  witness 
on  the  ground  of  interest  extend  no  longer  to  competency, 
but  only  affect  the  credibility  of  the  witness.] 

A  striking  exception  to  the  common  law  role,  which  ex- 
cluded the  evidence  of  parties  interested  in  the  event  of  a 
suit,  or  question  at  issue,  is  to  be  found  in  the  old  system 
of  iJlowing  persons  indicted  for  treason  or  felony  to  become 
approvers,  which  has  been  replaced  by  the  modem  practice 
of  receiving  the  evidence  of  accomplices. 

Although  in  strictness  a  jury  may  legally  (except  where 
two  witnesses  are  required  by  law)  convict  on  the  unsup- 
ported evidence  of  an  accomplice  or  sociua  criminis;  yet  it 
is  a  rule  of  general  and  usual  practice  —  now  so  generally 
followed  as  almost  to  have  the  force  of  law  —  for  the  judge 
to  advise  the  jury  not  to  convict  on  the  evidence  of  an  ac- 
complice alone.'   It  is  not  necessary,  however,  that  the  story 

1.  See  ante,  note.  Wightman,  J.;  Cbamberlayne's  Best's 

i.  Rex  y.  Boyes,  1  B.  ft  8.  820,  per     Evidence,  157,  569,  note. 
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told  by  the  accomplice  should  be  corroborated  in  every  cir- 
cumstance he  details  in  evidence.  Again,  it  seems  now 
settled  that  the  corroboration  should  not  be  merely  as  to  the 
Gorptis  delicti^  but  should  go  to  some  circumstances  affect- 
ing the  identity  of  the  accused  as  participating  in  the  trans- 
action. It  is  thought  that  confirmatory  evidence  by  the 
wife  of  an  accomplice  will  not  suflBce,  for  they  must  for  this 
purpose  be  considered  as  one  person.  Neither  ought  the 
jury  to  be  satisfied  merely  with  the  evidence  of  several  ac- 
complices who  corroborate  each  other. 

The  other  persons  affected  by  this  rule  of  exclusion  were 
the  husbands  and  wives  of  the  parties  to  the  suit  or  pro- 
ceeding.* It  was  a  general  rule  of  the  common  law  that 
the  husband  cannot  be  a  witness  for  or  against  the  wife, 
nor  the  wife  be  a  witness  for  or  against  the  husband.  This 
rule  was  not  limited  to  protecting  from  disclosure  matters 
communicated  in  nuptial  confidence,  or  facts  the  knowl- 
edge of  which  had  been  acquired  in  consequence  of  the  re- 
lation of  husband  and  wife;  but  was  an  absolute  prohibition 
of  the  testimony  of  the  witness  to  any  facts  affecting  the 
husband  or  wife,  as  the  case  might  be,  however  the  knowl- 
edge of  those  facts  might  have  been  acquired.  But  the  rule 
only  applied  where  the  husband  or  wife  was  party  to  the 
suit  or  proceeding,  in  which  the  other  was  called  as  a  wit- 
ness, and  did  not  extend  to  collateral  proceedings  between 
third  parties.  The  declarations  of  a  wife,  acting  as  the 
lawful  constituted  agent  of  her  husband,  were  admissible 
against  him,  like  the  declarations  of  any  other  lawfully 
constituted  agent. 

The  common  law  made  an  exception  to  this  rule,  where 
one  of  the  married  parties  used  or  threatened  personal  vio- 
lence to  the  other.  Thus,  on  an  indictment  against  a  man 
for  assault  and  battery  of  his  wife,  or  vice  versa,  the  injured 
party  is  a  competent  witness;  and  husband  and  wife  may 
swear  the  peace  against  each  other.* 

3.  The  body  of  ^he  offense.  changed  by  statute.     Consult  the  lo- 

4.  In   this   country   this   rule    has      cal  statutes. 

been    to    a    greater    or    less    degree         5.  Chamberlayne'a  Best's  Evidence^ 

160. 
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The  case  of  bigamy  presents  some  difficulty.  The  first 
wife,  or  husband,  as  the  case  may  be,  is  not  a  competent 
witness  against  the  accused;  but  the  second  wife  or  husband 
is,  after  proof  of  the  first  marriage,  for  then  the  second 
marriage  is  a  nullity .* 

What  is  the  rule  on  this  subject  in  cases  of  high  treason 
is  a  disputed  point.  Many  eminent  authorities  lay  down, 
that  in  such  cases  the  testimony  of  married  persons  is  re- 
ceivable against  each  other.  There  is,  however,  high  au- 
thority the  other  way;  and  most  of  the  modem  text  writers 
seem  disposed  to  consider  the  evidence  not  receivable.'' 

Before  dismissing  the  subject  of  the  incompetency  of 
witnesses,  it  will  be  necessary  to  advert  to  certain  persons 
who,  in  consequence  of  their  peculiar  position  or  functions, 
may  seem  incompetent  to  give  evidence.  And  foremost 
among  these  stands  the  Sovereign.  It  has  been  made  a 
question  whether  he  can  be  examined  as  a  witness  in  our 
courts  of  justice,  and,  if  so,  whether  the  examination  must 
be  on  oath  in  the  usual  way.  Conceding,  of  course,  that  no 
compulsory  process  could  be  used  to  obtain  the  evidence, 
it  seems  that  both  questions  ought  to  be  answered  in  the 
affirmative.® 

The  other  persons  to  whom  we  have  alluded,  as  ap- 
parently incompetent  to  give  evidence,  are  the  counsel  and 
solicitors  engaged  in  a  cause,  and  the  judges  and  jurymen 
by  whom  it  is  tried.  It  is  settled  law,  and  every  day  *s  prac- 
tice, that  a  solicitor  is  a  competent  witness  either  for  or 
against  his  client;  although  neither  solicitor  nor  counsel 
will  be  permitted,  without  the  consent  of  the  client,  to  dis- 
close matters  communicated  to  him  in  professional  confi- 
dence. But  whether  the  counsel  in  a  cause  are  competent 
witnesses,  was  formerly  a  disputed  question.  There  can 
be  no  doubt  that  to  call  an  advocate  in  the  cause  as  a  wit- 
ness is  most  objectionable,  and  should  be  avoided  whenever 
possible.    But  we  apprehend  that  a  judge  has  no  right  in 

6.  Roscoe'B  Or.  Et.  (4th  Ed.)  142;  Taylor's  Ev.  (5th  Ed.),  9  1237; 
Chamherlayne's  Bait's  Evidence,  161.     Chamberlayne's  Best's  Evidence,  162. 

7.  1  Grecnl.  Ev.  (7th  Ed.),  8  846;  8.  Taylor's  Ev.  (5th  Ed.),  9  1246; 

Chamberlayne's  Best's  Evidence,  166. 
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point  of  law  to  reject  him;  although,  if  the  court  above  were 
of  opinion  that,  under  all  the  circumstances,  any  practical 
mischief  had  resulted  from  the  reception  of  such  a  witness, 
they  might,  in  their  discretion,  grant  a  new  trial,  if  not  as 
matter  of  right,  at  least  as  matter  of  judgment.® 

A  juryman  may  be  a  witness  for  either  of  the  parties  to 
a  cause  which  he  is  trying.  But  here  an  important  distinc- 
tion must  be  borne  in  mind,  viz.:  the  difference  between 
general  information,  and  particular  personal  knowledge. 
''A  juror  cannot  give  a  verdict  founded  on  his  own  private 
knowledge.  ...  If ,  therefore,  a  juror  know  any  fact  ma- 
terial to  the  issue,  he  ought  to  be  sworn  as  a  witness,  and  is 
liable  to  be  cross-examined;  and  if  he  privately  state  such 
facts,  it  will  be  a  ground  of  motion  for  a  new  trial. '** 

Lastly,  with  respect  to  judges.  It  is  no  objection  to  the 
competency  of  a  witness,  that  he  is  named  as  a  judge  in 
the  commission  under  which  the  court  is  sitting.  But  a 
distinction  has  been  taken  with  respect  to  the  judge  who  is 
actually  trying  the  cause.  Sir  John  Hawles  says  (11  How. 
St.  Tr.  459):  ''  Every  man  knows  that  a  judge  in  a  civil 
matter  tried  before  him  has  been  enforced  to  give  evidence, 
for  in  that  particular  a  judge  ceases  to  be  a  judge,  and  is 
a  witness;  of  whose  evidence  the  jury  are  the  judges, 
though  he  after  reassume  his  authority,  and  is  afterwards 
a  judge  of  the  jury^s  verdict.'*  There  can  be  no  doubt, 
however,  that  if  a  judge  gives  evidence  he  must  be  sworn, 
and  be  examined  and  cross-examined  like  any  other 
witness.* 

An  arbitrator  may  he  called  as  a  witness  in  an  action  to 
enforce  his  award,  and  may  be  asked  what  passed  before 
him,  and  what  matters  were  presented  to  him  for  consider- 
ation, but  not  what  passed  in  his  own  mind  when  exercising 
his  discretionary  powers  as  to  the  matters  submitted  to 
him. 

9.  Chamberlayne's  Best's  Evidence,  State  v.  Powell,  2  Halst.  (N.  J.)  244; 

158.    While  attorneys  and  counsel  are  Schmidt  v.  Ins.  Co.,  1  Gray,  535. 

.  not  incompetent  as  witnesses,  still  as  2.  See  2  Hawk.  P.  C,  c.  46s,  17; 

a  matter  of  ethics  they  should  retire  1  Greenl.  Ey.,  §S  166,  249,  364;  Cham- 

from  the  cause  before  being  sworn.  berlayne's  Best's  Evidence,  175. 

1.  Howser  v.  Com.,  51  Pa.  St.  332; 
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CHAPTEB  m. 

OBOTTNDB  OF  S1TSPIOION  OF  TBSTIHONT. 

''  Exceptions  to  the  credit  of  the  witness,''  says  Sir  Mat- 
thew Hale^  '*  do  not  at  all  disable  him  from  being  sworn, 
but  yet  may  blemish  the  credibility  of  his  testimony;  and 
in  such  case  the  witness  is  to  be  allowed,  but  the  credit  of 
his  testimony  is  left  to  the  jury,  who  are  judges  of  the  fact, 
and  likewise  of  the  probability  or  improbability,  credi- 
bility or  incredibility,  of  the  witness  and  his  testimony; 
and  these  exceptions  are  of  that  great  variety  and  multi- 
plicity, that  they  cannot  easily  be  reduced  under  rules  or 
instances.''* 

Pecuniary  interest  was  formerly  a  ground  of  incompet- 
ency; and  in  order  to  estimate  its  weight,  the  condition 
and  circumstances  in  life  of  the  witness  should,  if  practi- 
cable, be  ascertained  and  taken  into  consideration. 

A  powerful  source  of  false  testimony  is  to  be  found  in 
the  relations  between  the  sexes.  Previous  to  the  16  &  17 
Vict.,  c.  83,  husband  and  wife  were  incompetent  witnesses 
for  or  against  each  other  in  most  civil,  as  they  still  are  in 
most  criminal  cases.*  But  the  existence  of  any  other  relation 
of  this  kind  —  such  as  that  of  a  man  with  his  kept  mistress, 
etc. —  only  goes  to  the  credit  of  a  witness.' 

The  interest  arising  out  of  other  domestic  and  social  re- 
lations may  have  its  source  either  in  affection,  desire  of 
revenge,  or  a  dread  of  oppression  or  vexation.  In  the  laws 
of  some  countries,  blood  relationship  within  certain  degrees 
has  been  made  a  ground  of  incompetency;  and  friendship 
or  enmity  with  one  of  the  litigant  parties  may  justly  cause 
evidence  to  be  looked  on  with  suspicion.  Among  us,  how- 
ever, this  only  goes  to  the  credit  of  the  witness.* 

1.  They  haTe  been   immensely   in-  credibility  rather  than  the  competency 

creased  in  consequence  of  the  statutes  of  witnesses, 

respecting  interest  of  witnesses  in  the  t.  Consult  the  local  statutes, 

event  of  the  cause.  The  tendency  now  8.  See  Chamberlayne's  Best's  Eri* 

is  to  make  all  objections  go  to  the  dence,  180. 

4.  Id.,  180. 
29 
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Perjury  is  often  committed  to  preserve  the  reputation  of 
the  swearer.  An  example  of  this  may  be  seen  in  those 
cases,  and  they  are  of  frequent  occurrence,  where  the  person 
called  as  a  witness  has,  on  some  former  occasion,  given  a 
certain  account  of  the  transaction  about  which  he  is  inter- 
rogated, and  is  afraid  or  ashamed  to  retract  that  account.* 

The  last  source  of  bias  which  we  shall  notice  is  the  feel- 
ing of  interest  in  or  affection  for  others.  A  man  who  be- 
longs to  a  body,  or  is  a  member  of  a  secret  society,  governed 
by  principles  unknown  to  the  rest  of  mankind,  comes  before 
the  tribunal  loaded  with  the  passions  of  others  in  addition 
to  his  own.  To  this  head  belong  those  cases  where  men- 
dacious evidence  is  given  through  the  sympathy  generated 
by  a  similarity  of  station  in  life,  or  a  coincidence  of  social, 
political,  or  religious  opinions,  and  the  like.* 
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''Real  Evidence''  —  the  evidentia  rei  vel  facti  of  the 
dvilians  —  means  all  evidence  of  which  any  eject  belong- 
ing to  the  class  of  things  is  the  sonrce;  persons  also  being 
included,  in  respect  of  such  properties  as  belong  to  them  in 
common  with  things.*  Thus,  formerly,  on  an  appeal  of 
mayhem,  the  court  would  in  some  cases  inspect  the  wound, 
in  order  to  see  whether  it  were  a  mayhem  or  not. 

Real  evidence  is  either  immediate  or  reported.  Imme- 
dite  real  evidence  is  where  the  thing  which  is  the  source 
of  the  evidence  is  present  to  the  senses  of  the  tribunal. 
This  is  of  all  proof  the  most  satisfactory  and  convincing; 
but  it  is  rarely  available,  at  least  with  respect  to  principal 
facts.* 

In  some  cases  the  production  of  certain  species  of  real 
evidence  is  peremptorily  exacted,  to  the  exclusion  of  all 
substitutes.  Thus,  it  is  an  established  rule  that  a  prisoner 
shall  not  be  convicted  of  murder,  *'  unless  the  fact  were 
proved  to  be  done,  or  at  least  the  body  be  found  dead.''* 
But  real  evidence  is  often  produced  at  trials,  when  it  is  not 
exacted  by  any  rule  either  of  law  or  practice.  Valuable 
evidence  of  this  kind  is  sometimes  given  by  means  of  accu- 
rate and  verified  models,  or  by  what  is  technically  termed 
a  '*  view,"  i.  e.,  a  personal  inspection  by  some  of  the  jury 
of  the  locus  in  quo,  —  a  proceeding  allowed  in  certain  cases 
by  the  common  law,  in  criminal  as  well  as  in  civil  cases. 

Reported  real  evidence  is  where  the  thing  which  is  the 
source  of  the  evidence  is  not  present  to  the  senses  of  the 
tribunal,  but  the  existence  of  it  is  conveyed  to  them  through 

the  medium  of  witnesses  or  documents.    This  sort  of  proof 

—  ■ 

1.  See  Chamberlayne's  Best's  Evi-  berUyne's  Best's  Evidence,  184,  196, 
dence,  106,  note.  note. 

t.  See  1  Chamberlayne's  Byidence,  3.  2  ChamberUyne  on  Evidence,  | 
II  87-81  and  aathoriUes  cited;  Cham-     1631. 

[4611 
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is,  from  its  very  nature,  less  satisfactory  and  convincing 
than  inunediate  real  evidence.^ 

Circumstantial  real  evidence  partakes  of  the  nature  of  all 
other  circumstantial  evidence  in  this,  that  the  persuasions 
or  inferences  to  which  it  gives  rise  are  sometimes  necessary 
and  sometimes  only  presumptive.  And  as  it  is  in  criminal 
proceedings  that  the  value  and  dangers  of  this  mode  of 
proof  are  chiefly  conspicuous,  we  shall  devote  the  rest  of 
this  chapter  to  a  consideration  of  its  probative  force  and 
infirmative  hypotheses  in  those  proceedings.  By  '*  inflrm- 
ative  fact  "  or  '*  hypothesis  '*  is  meant  any  fact  or  hypo- 
thesis which,  while  insufficient  in  itself  either  to  disprove 
or  render  improbable  the  existence  of  a  principal  fact,  yet 
tends  to  weaken  or  render  infirm  the  probative  force  of 
some  other  fact  which  is  evidentiary  of  it. 

In  the  case  of  necessary  inferences,  properly  so  called, 
there  can  be  no  infirmative  facts  or  hypotheses.  As  in- 
stances, where  a  female  was  found  dead  in  a  room,  with 
every  sign  of  having  met  a  violent  end,  the  presence  of 
another  person  at  the  scene  of  action  was  demonstrated  by 
the  bloody  mark  of  a  left  hand  visible  on  her  left  arm.* 

Cases  of  this  kind  are,  however,  of  rare  occurrence,  and 
when  they  do  present  themselves,  the  facts  speak  too  plainly 
to  need  comment.  In  the  vast  majority  of  instances,  the 
inference  to  which  a  piece  of  circumstantial  real  evidence 
gives  rise  is  only  probable  or  presumptive.  On  charge  of 
homicide,  for  instance,  the  nature  of  the  weapon  with  which 
the  fatal  blow  was  given  is  of  the  utmost  importance  in 
determining  whether  malice  existed  or  ought  to  be  pre- 
sumed. But  physicial  coincidences  and  dissimilarities, 
often  of  a  most  singular  kind,  frequently  lead  to  the  dis- 
covery of  the  perpetrators  of  offences,  or  establish  the  inno- 
cence of  parties  wrongly  accused.  Several  instances  of  the 
former  are  given  by  Starkie.*    Thus,  in  a  case  of  burglary, 

4.  See    authorities    in    next    note,  6.  1  Stark.  Et.   (3d  Ed.)   562;  id. 
sufHTo.  (4th  Ed.)  844;  Chamberlayne's  Beat'a 

5.  10  Harg.  Si.  Tri.  App.  No.  2,  p.  Evidence,  186. 
29.     See,  also.  Wills'  C^rc.  Ev.    (3d 

Ed.)    80.  •     - 
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—  where  the  thief  gained  admittance  into  the  honse  by 
opening  a  window  with  a  penknife,  which  was  broken  in 
the  attempt,  —  part  of  the  blade  was  left  sticking  in  the 
window-frame,  and  a  broken  knife,  the  fragment  of  which 
corresponded  with  that  in  the  frame,  was  found  in  the 
pocket  of  the  prisoner. 

Strong,  however,  as  coinsidences  and  dissimilarities  of 
this  nature  undoubtedly  are,  we  must  be  careful  not  to  at- 
tribute to  them,  when  standing  alone,  a  conclusive  effect  in 
all  cases.  It  should  be  remembered  that  the  man  who  was 
found  in  possession  of  the  broken  knife  might  have  picked 
it  up  where  it  had  been  thrown  by  the  real  criminal^ 

It  is  when  taken  in  connection  with  other  evidence  that 
physical  coincidences  and  dissimilarities  are  chiefly  valu- 
able; and  then  they  certainly  press  with  fearful  weight  on 
a  criminal.  But  if  their  presence  is  powerful  for  conviction, 
their  absence  is  at  least  equally  powerful  for  exculpation.* 

The  infirmative  hypotheses  adffecting  real  evidence.  Con- 
sidered in  the  abstract,  real  evidence,  apparently  indicative 
of  guilt,  may  be  indebted  for  its  criminative  shape  to  acci- 
dent, forgery,  or  the  lawful  action  of  the  accused.  Here  it 
must  not  be  forgotten  that  sometimes  the  most  innocent 
men  cannot  explain  or  give  any  accoimt  whatever  of  facts 
which  seem  to  criminate  them;  and  the  experience  of  almost 
every  person  will  supply  him  with  instances  of  extraor- 
dinary occurrences,  the  cause  of  which  is,  to  him  at  least, 
completely  wrapped  in  mystery. 

L  Accident.  The  appearance  of  blood  on  the  clothes  of 
an  accused  or  suspected  person  may  be  explained  by  his 
having,  in  the  dark,  come  in  contact  with  a  bleeding  body. 
Under  this  head  come  those  cases  where  the  appearance  is 
the  result  of  irresponsible  agency;  as  where  the  act  has 
been  done  by  a  party  in  a  state  of  somnambxdism.^ 

n.  The  forgery  of  real  evidence  is  in  some  degree  analo- 
gous to  the  subornation  of  personal  evidence,  being  an  at- 
tempt to  pervert  and  corrupt  the  nature  of  things  or  real 
objects,  and  thus  force  them  to  speak  falsely. 

7.  Id.  9.  See     note     to     Ghamberlayne's 

8.  1  Hale  P.  C.  635,  636.  Best's  Eyidence,  188. 
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Forgery  of  real  evidence  may  have  its  origin  in  any  of  ^ 
the  following  causes:    1.  Self -exculpation.    2.  The  maJici*  < 
ous  intention  of  injuring  the  accused,  or  others.    3.  Sporty 
or  with  the  view  of  effecting  some  moral  end.  , 

1.  Self-exculpative  forgery  of  real  evidence.  An  excel- 
lent instance  of  the  danger  to  be  apprehended  from  this 
source  is  given  by  Sir  Matthew  Hale.  After  observing  that 
the  recent  and  unexplained  possession  of  stolen  property 
raises  a  strong  presumption  of  larceny,  he  tells  us  of  a  case 
tried,  as  he  says,  before  a  very  learned  and  wary  judge, 
where  a  man  was  condemned  and  executed  for  horse-steal- 
ing, on  the  strength  of  his  having  been  found  upon  the 
animal  the  day  it  was  stolen,  but  whose  innocence  was  after- 
wards made  clear  by  the  confession  of  the  real  thief;  who 
acknowledged  that,  on  finding  himself  closely  pursued,  he 
had  requested  the  unfortunate  man  to  walk  his  horse  for 
him  while  he  turned  aside  upon  a  necessary  occasion,  and 
thus  escaped.*  This  species  of  forgery,  however,  is  not 
confined  to  criminals.  It  sometimes  happens  that  an  inno- 
cent man,  sensible  that,  though  guiltless,  appearances  are 
against  him,  and  not  duly  weighing  the  danger  of  being 
detected  in  clandestine  attempts  to  stifle  proof,  endeavors 
to  get  rid  of  real  evidence  in  such  a  way  as  to  avert  su- 
spicion from  himself,  or  even  to  turn  it  on  some  one  else. 

2.  The  forgery  of  real  evidence  may  have  been  effected 
with  the  malicious  purpose  of  bringing  down  suffering  on 
an  innocent  individual.  The  most  obvious  instance  is 
where  stolen  goods  are  clandestinely  deposited  in  the  house, 
room,  or  box  of  an  innocent  person,  with  the  view  of  ex- 
citing a  suspicion  of  larceny  against  him;  and  a  suspicion 
of  murder  may  be  raised  by  secreting  a  bloody  weapon  in 
the  like  manner.^ 

It  sometimes  happens  that  real  evidence  is  forged,  with 
the  double  motive  of  self -exculpation  and  of  inducing  su- 
spicion on  a  hated  individual.  And,  lastly,  it  is  to  be  ob- 
served, that  this  species  of  forgery  may  be  accomplished 

1.  See  2  Chamberlajme's  Evidence,         2.  See  next  note,  supra. 
§S  1133  et  seq.  and  notes,  where  the 
cases  are  fully  collected. 
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by  force  as  well  as  by  fraud;  e.  g.,  three  men  unite  in  a 
conspiracy  against  an  innocent  person;  one  lays  hold  of 
his  hands,  another  puts  into  his  pocket  an  article  of  stolen 
property,  which  the  third,  running  up  as  if  by  accident 
during  the  scuffle,  finds  there,  and  denounces  him  to  justice 
as  a  thief.' 

3.  Forgery  of  real  evidence  committed  either  in  sport 
or  with  the  view  of  effecting  some  moral  end.  As  an  in- 
stance of  this  may  be  cited  the  story  of  the  patriarch 
Joseph,  who,  with  a  view  of  creating  alarm  and  remorse  in 
the  minds  of  his  guilty  brothers  for  their  conduct  towards 
him  in  early  life,  caused  a  silver  cup  to  be  privately  hid  in 
one  of  their  sacks,  and,  after  they  had  gone  some  distance 
on  their  journey,  had  them  arrested  and  brought  back  as 
thieves.* 

ni.  The  apparently  criminative  fact  may  have  been 
created  by  the  accused,  in  the  furtherance  of  some  lawful, 
or  even  laudable  design.  This  is  best  exemplified  by  those 
cases  of  larceny  where  stolen  property  is  found  in  the  pos- 
session of  a  person  who,  knowing  or  suspecting  it  to  have 
been  stolen,  takes  possession  of  it  with  the  view  of  seeking 
the  true  owner  in  order  to  restore  it,  or  of  bringing  the  thief 
to  justice;  but,  before  this  can  be  accomplished,  becomes 
himself  the  object  of  suspicion,  in  consequence  of  the  stolen 
property  being  seen  in  his  possession,  or  of  false  informa- 
tion being  laid  against  him.*^ 

Real  evidence,  while  truly  evidentiary  of  guilt  in  general, 
may  be  fallacious  as  to  the  quality  of  the  crime.  The  recent 
possession  of  stolen  property,  for  instance,  standing  alone, 
is,  deemed  presumptive  evidence  of  larceny,  not  of  the 
accused  having  received  the  goods  with  a  guilty  knowledge 
of  their  having  been  stolen.  And  there  can  be  little  doubt 
that  many  persons  have  been  convicted  and  punished  for 
the  former  oflfence  whose  guilt  consisted  in  the  latter.® 

Possession  by  the  accused  of  the  whole  or  some  portion 
of  stolen  property  is  not  only  presumptive  evidence  of  de- 

3.  See  note,  supra;  also  Chamber-         4.  Genesis,  xliv,  2  et  aeq, 
layne's     Best's    Evidence,     189     and         5.  Chamberlayne's  Best's  Evidence, 
notes.  ""^191  and  note. 
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linquency  when  coupled  with  other  circumstances;  but,  even 
when  standing  alone,  it  will  in  many  cases  raise  a  presump- 
tion of  guilt,  suflScient  to  cast  on  the  accused  the  onus  of 
showing  that  he  came  honestly  by  the  stolen  property;  and 
in  default  of  his  so  doing,  it  will  warrant  the  jury  in  con- 
victing him  as  the  thief.  In  order,  however,  to  put  the 
accused  on  his  defence,  his  possession  of  the  stolen  property 
must  be  recent;  although  what  shall  be  deemed  recent  pos- 
session must  be  determined  by  the  nature  of  the  articles 
stolenJ 

The  probability  of  guilt  is  increased  by  the  coincidence  in 
number  of  the  articles  stolen  with  those  found  in  the  posses- 
sion of  the  accused,  —  the  possession  of  one  out  of  a  large 
number  stolen  being  more  easily  attributable  to  accident  or 
forgery  than  the  possession  of  all.® 

But  in  order  to  raise  this  presumption  legitimately,  the 
possession  of  the  stolen  property  should  be  exdosiye,  as 
weU  as  recent.®  If,  for  instance,  the  articles  stolen  were 
found  on  the  person  of  the  accused,  or  in  a  locked-up  house 
or  room,  or  in  a  box  of  which  he  kept  the  key,  there  would 
be  fair  ground  for  calling  on  him  for  his  defence;  but  if 
they  were  found  lying  in  a  house  or  room  in  which  he  lived 
jointly  with  others  equally  capable  with  himself  of  having 
committed  the  theft,  or  in  an  open  box  to  which  others  had 
access,  this  would  raise  no  definite  presumption  of  his 
guilt. 

There  can  be  no  doubt  that,  in  practice  the  legitimate 
limits  of  the  presumption  under  consideration  are  some- 
times overstepped.  It  is  in  its  character  of  a  circumstance 
joined  with  others  of  a  criminative  nature,  that  the  fact  of 
possession  becomes  really  valuable  and  entitled  to  consider- 
ation, whether  it  be  ancient  or  recent,  joint  or  exclusive. 

6.  See  authorities  cited  in  the  pre-         8.  Id., 
ceding  notes.  9.  Id. 

7.  2  Chamberlayne's  ETidence,   || 
1133  ei  8eq,  and  eases  cited.  j 
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DOOmCBirTABT   XVIDBNOB  IN  OSHBHAX;. 

The  term  Documents  properly  includes  all  material  snb« 
stances  on  which  the  thoughts  of  men  are  represented  by 
writing,  or  any  other  species  of  conventional  mark  or  sym- 
bol. Thus,  the  wooden  scores  on  which  bakers,  milkmen, 
etc.,  indicate  by  notches  the  number  of  loaves  of  bread  or 
quarts  of  milk  supplied  to  their  customers,  the  old  exchequer 
tallies,  and  such  like,  are  documents  as  much  as  the  most 
elaborate  deeds.* 

Docnments,  being  inanimate  things,  necessarily  come  to 
the  cognizance  of  tribunals  through  the  medium  of  human 
testimony. 

When  documents  which  are  wanted  for  evidence  are  in  the 
possession  of  the  opposite  party,  a  notice  to  produce  them 
should  be  served  on  him  in  due  time  before  the  trial;  when, 
if  he  fails  to  produce  them,  derivative,  or,  as  it  is  techni- 
cally termed,  ** secondary'*  evidence,  of  their  contents  may 
be  given.  When  they  are  in  the  possession  of  a  third  party, 
he  shoxdd  be  served  with  what  is  called  a  subpoena  duces 
tecum,  i.  e.  a  summons  to  attend  the  trial  as  a  witness  and 
bring  the  documents  with  him.* 

Although  documentary  evidence  most  usually  presents 
itself  in  a  written  form,  the  terms  *' writing*'  and  ''written 
evidence*'  have  obtained  in  law,  a  secondary  and  limited 
signification,  in  which  they  are  commonly,  but  not  always 
used. 

''Writings''  are  of  two  kinds,  "public''  and  "private." 

1.  See  ChamberlaTiie's  Best's  Evi-  ft.  Id.,  199.  This  is  the  universal 
dence,  198,  199  and  note.  practice. 

[457] 
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Under  the  former  come  acts  of  Parliament,  judgments,  and 
acts  of  courts,  both  of  voluntary  and  contentious  jurisdic- 
tion, proclamations,  public  books,  and  the  like.  They  are 
divided  into  ** judicial"  and  '*not  judicial'*;  and  also  into 
*' writings  of  record"  arid  ** writings  not  of  record."  Ee- 
cords  are  the  memorials  of  the  legislature,  and  of  the  King's 
courts  of  justice,  and  are  authentic  beyond  all  manner  of 
contradiction.'  But  the  judgments  of  tribunals  are  not 
in  general  receivable  in  evidence  against  those  who  were 
neither  party  nor  privy  to  them;  although  in  soirie  instances 
the  law,  from  motives  of  policy,  renders  them  conclusive 
dnd  binding  on  all  the  world,  as  in  the  case  of  judgments 
in  rem.^ 

''Documents  of  a  public  nature,  and  of  public  authority, 
are  generally  admistdble  in  evidence,  although  their  authen- 
ticity be  not  confirmed  by  the  usual  and  ordinary  tests  of 
truth,  the  obligation  of  an  oath,  and  the  power  of  cross- 
examining  the  parties  on  whose  authority  the  truth  of  the 
document  depends."  This  must  not  be  understood  to  mean 
that  the  contents  of  public  writings  are  admissible  in  evi- 
dence for  every  purpose:  each  public  document  is  only  re- 
ceivable in  proof  of  those  matters  the  remembrance  of 
which  it  was  called  into  existence  to  perpetuate.*^  Some 
public  writings  are  like  records,  —  conclusive  on  all  the 
world:  but  this  is  not  their  general  character;  as,  most  usu- 
ally, they  only  hold  good  until  disproved. 

Among  private  writings,  the  first  and  most  important  are 
those  which  come  under  the  description  of  ''deeds,"  i  e. 
"writings  sealed  and  delivered."  And  they  differ  from  in- 
ferior written  instruments  in  this  important  particular, 
namely,  that  they  are  presumed  to  have  been  made  on  good 
consideration;  and  this  presumption  cannot  be  rebutted,  un- 
less the  instrument  is  impeached  for  fraud;  whereas  in 
contracts  not  under  seal  a  consideration  must  be  alleged 
and  proved.*   In  former  ages  deeds  were  rarely  signed,  and 

8.  Co.  Litt.,  260a;   Gilb.  Ev.  (4th  5.  As   to   the   completeness   of   the 

Ed.)  7;  Chamberlayne's  Best's  Evi-  record  required,  see  1  Chaberlayne  on 
dence  201.  Evidence,  §  509  ei  seq,  and  notes. 

4.  1  Chamberlayne's  Best's  Evi-  6.  See  ante,  Contracts,  Deeds;  also^ 
dence.  Book  3,  pt.  2,  ch.  9.  vol.  1,  Deeds. 
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the  essence  of  that  kind  of  instmment  consisted,  and  indeed 
consists  stilly  in  the  sealing  and  delivery ."^ 

Deeds  are  usnally  attested  by  witnesses;  who  subscribe 
their  names,  to  signify  that  the  deed  has  been  executed  in 
their  presence.  In  modem  practice  the  rule  is  that  the 
execution  of  a  deed  must  be  proved  by  the  testimony  of  at 
least  one  of  the  attesting  wiiaiesses.  If  they  are  all  dead, 
or  insane,  or  out  of  the  jurisdiction  of  the  court,  or  cannot 
be  found  on  diligent  inquiry,  proof  may  be  given  of  their 
handwriting;  but  the  testimony  of  third  parties,  even 
though  they  might  have  been  present  at  the  execution  of 
the  instrument,  is  not  receivable  to  prove  it.  They  may, 
however,  be  received  to  contradict  the  testimony  of  the  sub- 
scribing witnesses.®  But  it  was  not  necessary  to  call  the 
attesting  witness,  or  indeed  to  give  any  proof  of  a  deed 
thirty  years  old  or  upwards,  and  coming  from  an  unsus- 
pected repository;  unless  perhaps  when  there  was  an  eras- 
ure or  other  blemish  in  some  material  part  of  it.® 

Instruments  not  under  seal  are  sometimes  attested  by 
witnesses;  and  in  such  cases  it  is  held  that  the  attesting 
witness  must  be  called,  or  his  handwriting  proved,  as  in  the 
case  of  a  deed.* 

Where  there  is  no  attesting  witness  the  usual  proof  is  by 
the  handwriting  of  the  party.    (Part  m.  ch.  2.) 

Wills.  By  the  Statute  of  Frauds,  29  Car.  n.,  c.  3,  s.  5,  it 
was  enacted  that  all  devises  and  bequests  of  laiids  or  tene- 
ments, to  be  valid,  should  be  in  writing  and  signed  by  the 
party,  or  by  some  other  person  in  bis  presence  and  by  bis 
express  directions,  and  be  attested  and  subscribed  in  his 
presence  by  at  least  three  credible  witnesses.^  Wills  of  per- 
sonalty remained  as  at  the  common  law,  and  did  not  require 
any  witness.® 

7.  Id.  «cutioii   and  such  embarrassment    is 

S.  See  vol.  1   (Blackstone),  Deeds,  often  prevented. 

The  rule  requiring  the  calling  of  the  9.  2  Chamberlayne  on  Evidence,  § 

attesting  witness  sometimes  occasions  1195  et  seq, 

embarrassment.    If  the  instrument  U  1.  See  second  note,  9Upra. 

meouied  in  the  preBmoe  of  witneBses  «.  See  vol.  1    (Blackstone),  WiUs. 

loJko  do  not  9ign  aa  9uoh,  other  wit-  S.  In  this  country  they  are  usually 

ncstes  are  competent  to  prove  the  es-  attested  in  the  same  manner  as  de- 
vises of  realty. 
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Although  documents  are  necessarily  brought  before  the 
tribunal  by  means  of  verbal  or  parol  evidence,  that  evi- 
dence must  be  limited  to  giving  such  a  general  description 
of  the  document  as  shall  be  sufficient  to  identify  it,  and  de- 
posing to  the  real  evidence  afforded  by  its  visible  state. 
Thus,  a  keeper  of  records  may  speak  as  to  the  condition  in 
which  they  are,  but  not  as  to  their  contents.*  It  is  com- 
monly said,  that  ** Parol  evidence  is  inferior  (or  secondary) 
to  written*';  that  ** Written  evidence  is  superior  to  verbal,'* 
etc.;  but  these  axioms  must  be  understood  with  much  allow- 
ance and  qualification. 

The  maxims  in  question  have  three  applications:  — 

1.  In  the  case  of  records  and  other  instruments,  which  the 
policy  of  the  law  requires  to  be  in  writing  and  executed 
with  prescribed  formalities,  no  derivative,  and  consequently 
no  verbal  or  other  parol  evidence  of  their  contents  is  receiv- 
able, until  the  absence  of  the  original  writing  is  accounted 
for;  neither  is  parol  or  other  extrinsic  evidence  receivable; 
at  least  in  general,  to  contradict,  vary,  or  explain  them.' 

2.  A  like  rule  holds  where  writing  or  formalities  are  not 
required  by  law,  but  the  parties  have  had  recourse  to  them 
for  the  sake  of  greater  solemnity  and  security;  as  where  a 
man  executes  a  bond  to  secure  the  payment  of  money,  when 
an  unattested  writing  would  have  been  sufficient.* 

3.  Where  the  contents  of  any  document  are  in  question, 
either  as  a  fact  directly  in  issue  or  a  subaltemate  principal 
fact,  the  document  is  the  proper  evidence  of  its  own  con- 
tents.^ But  where  a  written  instrument  or  document  of  any 
description  is  not  a  fact  in  issue,  and  is  merely  used  as  evi- 
dence to  prove  some  act,  independent  proof  aliunde  is  re- 
ceivable. Thus,  although  a  receipt  has  been  given  for  the 
payment  of  money,  proof  of  the  fact  of  payment  may  be 
made  by  any  person  who  witnessed  it.® 

But  although  documentary  evidence  may  not  be  receiv- 
able, for  want  of  being  verified  on  oath  or  its  equivalent,  or 

4.  Leighton    v.    Leighton,    1    Stra.  6.  Id. 
210.  7.  Id. 

5.  Chamberlayne's  Best's  Evidenoe,  8.  Id.;  Rambert  t.  Cohen,  4  Bsp. 
206;  id.,  Book  3,  pt.  2,  ch.  8,  poti.  213. 
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traceable  to  the  party  against  whom  it  is  offered,  the  benefit 
of  its  permanence  is  not  always  lost  to  justice.  Thus,  a  wit- 
ness who  has  drawn  up  a  written  narrative,  or  made  a  writ- 
ten memorandum  of  a  matter  or  transaction,  may  in  many 
cases  use  it  while  under  examination,  as  a  script  to  refresh 
his  memory.^ 

As  connected  with  this  subject  may  be  noticed  the  maxim 
of  law,  ''Nihil  tarn  conveniens  est  natural!  aequitati,  unum- 
quodque  dissolvi  eo  ligamine  quo  ligatum  est/'^  ''Quo- 
modo  quid  constituitur,'*  says  one  of  our  old  books,  **eodem 
modo  dissolvitur;  record  per  record,  escript  per  escript,  par- 
liament per  parliament,  parol  per  parol/'  For  instance^ 
things  that  lie  in  grant,  as  they  must  be  created  by  deed^ 
cannot  be  surrendered  without  deed.  But  the  performance 
of  a  condition  in  an  instrument  under  seal  may  be  proved 
by  inferior  evidence.  Thus,  payment  of  a  bond  may  be 
proved  by  parol,  etc.* 

'TaroV'  or,  to  speak  more  correctly,  ''extrinsic''  evi- 
dence, is  not  in  general  receivable  to  contradict,  vary  or  ex- 
plain written  instruments.^  But  there  are  many  cases  where 
the  rejection  of  such  proof  would  be  the  height  of  injus- 
tice:— 

1.  With  respect  to  the  varying  or  explaining  of  instru- 
ments there  are  two  rules:  ^^Ambiguitas  verborum  patens 
nulla  verificatione  exceluditur; ''  "Ambiguitas  verborum 
latens  verificatione  suppletur;  nam  quod  ex  facto  oritur  am- 
bigumm,  verificatione  facti  tollitur."*  ^^Ambiguitas  patens 
is  that  which  appears  to  be  ambiguous  upon  the  deed  or  in- 
strument; latens  is  that  which  seemeth  certain  and  without 
ambiguity,  for  anything  that  appeareth  upon  the  deed  or 

9.  Burton  ▼.  Plummer,  2  A.  ft  E.  8.  West  v.  Blakeway,  3  Scott  N.  B. 

341;  Beech  ▼.  Jones,  5  G.  B.  696;  3  199  and  cases  therein  cited. 

PhilL  Et.  (10th  Ed.)  480  et  9eq.  8.  5  Co.  86a;  ChamberUTne's  Beet's 

1.  Nothing  is  so  consonant  to  nat-  Evidence,  208,  217,  note, 

vral   equity   as  that   every  contract  4.  See  Lofft's  Max.,  249;   Broom's 

should    be    dissolved    by    the    same  L^.  Max.,  *541.     A  patent  ambibu* 

means    which    rendered    it    bindiqg.  itj  of  words  may  not  be  removed  by 

Broom's  L^.  Max.,  *785«  evidenoe;  a  latent  ambiguity  of  wordis 

may  be  supplied  by  evidence. 
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instrument;  but  there  is  some  collateral  matter  out  of  the 
deed  that  breedeth  the  ambiguity/* ' 

2.  There  are  some  other  exceptions  to  the  rule  rejecting 
intrinsic  evidence  to  affect  written  instruments.  Foremost 
among  them  come  those  cases  where  it  is  sought  to  impeach 
written  instruments  as  having  been  obtained  by  duress, 
menace,  fraud,  covin,  or  collusion;  which,  as  is  well  known, 
vitiate  all  acts,  however  solemn,  or  even  judicial.  But  the 
party  to  an  instrument  is  estopped  from  setting  up  his  own 
fraud,  etc.  to  avoid  the  instrument;  also  are  those  claiming 
under  him;  and  the  like  rule  holds  in  the  case  of  menace  or 
duress.* 

3.  Another  exception  is  to  be  found  in  the  admissibility  of 
the  evidence  of  usage  in  aid  of  the  construction  of  written 
instruments.  This  evidence  has  been  received  for  explain- 
ing or  filling  up  terms  used  in  commercial  contracts,  policies 
of  insurance,  negotiable  instruments,  and  other  writings  of 
a  similar  kind, — when  the  language,  though  well  understood 
by  the  parties,  and  by  all  who  have  to  act  upon  it  in  matters 
of  business,  would  often  appear  to  the  common  reader 
scarcely  intelligible,  and  sometimes  almost  foreign  lan- 
guage. The  terms  used  in  these  instruments  are  to  be  inter- 
preted according  to  the  recognized  practice  and  usage  with 
reference  to  which  the  parties  are  supposed  to  have  acted; 
and  the  sense  of  the  words,  so  interpreted,  may  be  taken  to 
be  the  appropriate  and  true  sense  intended  by  the  parties. 

Where  the  language  of  the  contract  itself  manifests  an 
intention  to  exclude  the  operation  of  usage,  evidence  of 
usage  cannot  be  admitted.  And  in  all  cases  in  which  this 
evidence  is  admitted,  it  must  be  presumed  that  the  usage 
was  known  to  the  contracting  parties,  and  that  they  con- 
tracted in  reference  to  it,  and  in  conformity  with  it. 

But  ''the  rule  for  admitting  evidence  of  usage  must  be 
taken  always  with  this  qualification,  that  the  evidence  pro- 
posed is  not  repugnant  to,  or  inconsistent  with,  the  written 

5.  See  1  Cfaamberlajne's  Evidence,     ch.  8;   Sherratt  y.  Mountfort,  L.  R. 
8    136;    Chamberlayne's    Best's    Evi-     8  Ch.  App:  928. 
dence,  208;  2  Phill.  Ev.  (10th  Ed.),         6.  Chamberlayne's  Best's  Evidence, 

209  and  authorities  cited. 
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Mntract.  It  ongbt  never  to  be  allowed  to  vary  or  contra- 
dict the  written  instrument,  either  expressly  or  by  implica- 
tion." And,  lastly,  where  the  incident  sought  to  be  an- 
nexed to  a  contract  is  of  such  a  nature  that  the  parties  are 
not  themselves  competent  to  introduce  it  by  express  stipu- 
lation, such  an  incident  cannot  be  annexed  by  the  tacit 
stipulation  arising  from  usage  J 

Imperfections  or  blemishes  apparent  on  the  face  of  a  doc- 
ument, such  as  interlineations,  erasures,  etc.,  do  not  vitiate 
the  document,  unless  they  are  in  some  material  part  of  it. 
One  of  our  old  books  lays  down  generally,  that  "an  inter- 
lineation, without  anything  appearing  against  it,  will  be 
presumed  to  be  at  the  time  of  the  making  of  the  deed,  and 
not  after."  Other  authorities  seem  disposed  to  extend  this 
doctrine  to  erasures;  and  both  positions  have  been  con- 
firmed by  the  Court  of  Queen's  Bench.®  But  that  an  erasure 
or  alteration  in  a  suspicious  place  must  be  explained  by  the 
party  seeking  to  enforce  the  instrument,  has  been  law  from 
the  earliest  times. 

7.  See,  generally,  as  to  the  effect  of  of  Wigglesworth  v.  Dallison,  Doug., 
usage  and  custom  on  a  contract,  1  201;  1  Smith's  L.  C.  *670  and  notes. 
Cbamberlayne  on  Evidence,  S  756  et  8.  Doe  ew  dem.  Tatum,  16  Q.  B. 
seq,;  Chamberlayne's  Best's  Evidence,  745;  Chamber layne's  Best's  Evidence, 
210,  223,  note;  and  the  leading  case     213.     See,  also,  2  Chamberlayne  on 

Evidence,  (  1081  et  $eq. 
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CHAPTER  n. 

PSOOF  OF   HAin>WBITINO. 

The  proof  of  handwriting  in  cases  other  than  those  where 
the  fact  that  a  certain  document  was  written  is  proved  hy 
eye-witnesseSy  or  by  the  admissions  of  parties,  or  is  inferred 
from  circumstances.  A  person  who  has  ever  seen  the  sup- 
posed  writer  of  a  document  write,  so  as  to  have  thereby 
acquired  a  standard  in  his  own  mind  of  the  general  char- 
acter of  the  handwriting  of  that  party,  is  a  competent  wit- 
ness to  say  whether  he  believes^  the  handwriting  of  the  dis- 
puted document  to  be  genuine  or  not.  The  having  seen  the 
party  write  once,  no  matter  how  long  ago,  or  having  seen 
him  merely  write  his  signature,  or  even  only  his  surname, 
is  sufficient  to  render  the  evidence  admisible:  the  weak- 
ness of  it  is  matter  of  comment  for  the  jury.* 

' 'Knowledge  of  handwriting  may  have  been  acquired  by 
the  witness  having  seen  letters  or  other  documents  prof  ess- 
ing  to  be  the  handwriting  of  the  party,  and  having  af  ter- 
wuds  communicated  personally  with  the  party  upon  the 
contents  of  those  letters  or  documents,  or  having  otherwise 
acted  upon  them,  by  written  answers  producing  further 
correspondence,  or  acquiescence  by  the  party  in  some  mat- 
ter to  which  they  relate,  or  by  the  witness  transacting  with 
the  party  some  business  to  which  they  relate,  or  by  any 
other  mode  of  communication  between  the  party  and  the 
witness  which,  in  the  ordinary  course  of  the  transactions  of 
life,  induces  a  reasonable  presumption  that  the  letters  or 
documents  were  the  handwriting  of  the  party,  evidence  of 
the  identity  of  the  party  being  of  course  added  aliunde,  if 
the  witness  be  not  personally  acquainted  with  him.'  The 
number  of  papers,  however,  which  the  wiiaiess  may  have 

1.  In   this  oountry  the  ttatement  380;  Lewis  ▼.  Sapio,  1  M.  ft  M.  89; 

usually  is  ''that  in  his  opinion  the  3  Qiamberlayne  on  Eyidenoe,  |  8202 

handwriting/'  etc.,   instead  of  that  ei  9eq, 
"he  helieres,"  etc  8.  8  Chamberlayne  on  Evidence,  I 

t.  See  Ea^^cfton  ▼.  Kingston,  8  Ves.  2203  et  seq,;  Chamberlayne's  Best* s 

474;  Wilfanan  ▼.  Worrall,  8  0.  ft  P.  Evidence,  228. 
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seen  in  the  handwriting  of  the  party  is  perfectly  immaterial, 
so  far  as  relates  to  the  admissibility  of  the  evidence.  Nor 
is  it  absolutely  necessary  for  this  purpose  that  any  act 
should  be  done  or  business  transacted  by  the  witness  in  con- 
sequence of  the  correspondence.  **The  clerk  who  constant- 
ly read  the  letters,  the  broker  who  was  ever  consulted  upon 
them,  is  as  competent  to  judge  whether  another  signature 
is  that  of  the  writer  of  the  letters,  as  the  merchant  to  whom 
they  were  addressed." 

It  seems,  however,  that  in  order  to  render  admissible 
either  of  the  above  modes  of  proof  of  handwriting,  the 
knowledge  must  not  have  been  acquired  or  communicated 
with  a  view  to  the  spedfio  occasion  on  which  the  proof  is 
offered.^ 

Under  what  drcnmstances  is  it  competent  to  prove  the 
handwriting  of  a  party  to  a  document,  by  a  comparison  or 
collation  instituted  between  it  and  other  documents  proved 
or  assumed  to  be  in  his  handwriting  f  By  the  general  rule 
of  the  common  law,  such  evidence  was  not  receivable. 

There  are  several  common  law  exceptions  to  the  rule 
which  excludes  proof  of  handwriting  by  comparison:  — 

1.  It  is  competent  for  the  court  and  jury  [with  or  without 
the  aid  of  experts]  to  compare  the  handwriting  of  a  dis- 
puted document  with  any  others  whidi  are  in  evidence  in 
the  cause,  and  which  are  admitted  or  proved  to  be  in  the 
handwriting  of  the  supposed  writer.^ 

2.  Another  exception  is  the  case  of  ancient  documents. 

4.  There  u  no  doubt  of  the  correct-  ute  in  the  federal  courts  (in  1014) 
ness  of  this  rule.  3  Cbunberlayne  on  and  in  many  of  the  states,  as  well 
Evidence,  8  2204  and  cases  cited.  as  in  England.    See  3  ChamberlaTne 

5.  This    is    the    rule    in    Illinois,  on  Evidence,  81  2244-2262,  where  the 
Brobston  v.  Cahill,  64  IlL  328,  and  authorities  are  fully  collected.  Letter 
cases  there  cited.  press  copies  cannot  be  used  as  stand- 
in  many  instances  the  common  law  ards.     Id.,  2269,  citing  Spottiswood 

rule  which  forbids  the  comparison  of  v.  Weir,  66  Oal.  525;  Com.  v.  East- 

handwriting  by  court,  jury  or  experts  man,  1  Cush.  189,  217;  Cohen  v.  Tel- 

with  other  specimens  than  those  reg-  ler,  93  Pa.  St.  123;  Howard  v.  Rus- 

ularly  in  evidence  in  the  cause  oper-  sell,  75  Tex.  171.    See,  also,  the  above 

ates  as  a  denial  of  justice.    The  rule  cases  (except  Cohen  v.  Teller),  as  to 

baa  accordingly  been  changed  by  stat-  the  use  of  traced  copies. 
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When  a  document  is  of  such  a  date  that  it  cannot  reason- 
ably be  expected  to  find  living  persons  acquainted  with  the 
handwriting  of  the  supposed  writer,  either  by  having  seen 
him  write,  or  by  having  held  correspondence  with  him,  the 
law,  acting  on  the  maxim,  **Lex  non  cogit  impossibilia,'* 
allows  other  ancient  documents,  which  are  proved  to  have 
been  treated  and  regularly  preserved  as  authentic,  to  be 
compared  with  the  disputed  one.  It  is  not  easy  to  deter- 
mine the  precise  degree  of  antiquity  which  is  sufficient  to  let 
in  evidence  of  this  nature.  In  Roe  d.  Brune  v.  Rawlings,* 
the  supposed  writer  had  been  dead  about  sixty  years;  in 
Doe  d.  Tilman  v.  Tarver,^  the  writing  was  nearly  one  hun- 
dred years  old;  and  in  Doe  d.  Jenkins  v.  Davies®  it  was 
eighty-four  years  old.® 

In  order  to  disprove  handwriting,  evidence  has  frequently 
been  adduced  of  persons  who  have  made  it  their  study,  and 
who,  though  unacquainted  with  that  of  the  supposed  writer, 
undertake,  from  their  general  knowledge  of  the  subject,  to 
say  whether  a  given  piece  of  handwriting  is  in  a  feigned 
hand  or  not.  Much  difference  of  opinion  has  prevailed  rela- 
tive to  the  admissibility  of  this  sort  of  evidence;  but  accord- 
to  the  present  practice  it  is  generally  received  without  ob- 
jection.^ 

6.  7  East,  282,  note  a.  1.  See,  generally,  Rogers  on  Expert 

7.  R.  A;  M.,  141.  Testimony    and   Lawson   on   Expert 

8.  10  Q.  B.  314.  Testimony. 

9.  3  Chamberlayne  on  Bridenoey  t 
2225. 
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SULBS  RBGUIaATINQ  THE  ADMIS8IBILIT7  AND  EFFECT  OF 
EVIDENCE. 


PARTI. 

THE  PBIMABY  BTTLEB  OF  BYIDBNCB. 

The  primary  rules  of  evidence  may  all  be  ranged  under 
three  heads: — 

1.  To  what  subjects  evidence  should  be  directed. 

2.  The  burden  of  proof  ,  or  onu«  probandib 

3.  How  much  must  be  proved.^ 


CHAPTER  I. 

TO  WHAT  8TTBJE0T8  EVIDBNOB  SHOULD  BB  DIBBOTED* 

Of  all  rules  of  evidence,  the  most  universal  and  the  most 
obvious  is  this, —  that  the  evidence  adduced  should  be  alike 
directedWd  confined  to  the  matters  which  are  in  dispute, 
or  which  form  the  subject  of  investigation. 

Evidence  may  be  rejected  as  Irrelevant  for  one  of  two  rea- 
sons. 1st.  That  the  connection  between  the  principal  and 
evidentiary  facts  is  too  remote  and  conjectural.  2d.  That 
it  is  excluded  by  the  state  of  the  pleadii^,  or  what  is  ana- 
logous to  the  pleadings;  or  is  rendered  superfluous  by  the 

1.  The  four  principal  rules  of  the  duced.     This   last   rule   has   already 

law  of  evidence  are:      (1)   The  evi-  been   considered,   ante.     These   rules 

dence  must  correspond  with  the  alle-  are    too    fundamental    to    need    au- 

gation  and  be  confined  to  the  point  thority.     See,  generally,  as  to   rele- 

in  issue;    (2)    The  substance  of  the  vancy,    Chamber layne    on    Evidence, 

issue  only  need  be  proved;    (3)   The  title,  "Relevancy,"  where  the  subject 

«nw8  prohandi,  or  burden  of  proof,  is  is  considered  in  great  detail  and  the 

with  the  a£Qrmative  of  the  issue;  (4)  cases  collected  in  the  notes.  See,  also, 

The  best  evidence  of  which  the  case  Chamberlayne's  Best's  Evidence,  241- 

k  susceptible  must  always    be    pro-  251  and  notes. 

[4671 
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admissions  of  the  party  against  whom  it  is  offered.  The  use 
of  pleadings,  or  of  some  analogous  statement  of  the  cases  of 
the  contending  parties,  is  to  enable  the  tribunal. to  see  the 
points  in  dispute,  and  the  parties  to  know  beforehand  what 
they  should  come  prepared  to  attack  or  defend:  consequent- 
ly, although  a  piece  of  evidence  tendered  might,  if  merely 
considered  per  se,  establish  a  legal  complaint,  accusation,  or 
defence;  yet,  as  the  opposite  party  has  had  no  intimation 
beforehand  that  that  ground  of  complaint,  etc.,  would  be  in- 
sisted on,  the  adducing  evidence  of  it  against  him  would  be 
taking  him  by  surprise  and  at  a  disadvantage. 

There  are  certain  matters  which  it  is  unnecessary  to 
prove,  i  e.:  1.  Matters  noticed  by  the  courts  ex  oflBcio.  2. 
Matters  deemed  notorious. 

1.  An  enumeration  of  the  matters  which  the  courts,  in 
obedience  to  common  or  statute  law,  notice  ex  officio,  would 
here  be  out  of  place.  Suffice  it  to  say,  generally,  that,  be- 
sides noticing  the  ordinary  course  of  nature,  seasons,  thnes, 
etc.,  the  courts  notice  without  proof  various  political,  judi- 
cial, and  social  matters.  Thus  they  notice  the  political  con- 
stitution of  our  own  government;  the  territorial  extent  of 
the  jursdiction  and  sovereignty  exercised  de  facto  by  it; 
the  existence  and  titles  of  other  sovereign  powers;  the  juris- 
diction of  the  superior  courts,  and  courts  of  general  juris- 
diction; the  seals  of  the  superior  courts,  and  many  others; 
the  custom  or  law  of  the  road,  that  horses  and  carriages 
shall  respectively  keep  on  the  left^  side,  etc.  In  all  cases  of 
this  kind,  where  the  memory  of  a  judge  is  at  fault,  he  resorts 
to  such  documents  or  other  means  of  reference  as  may  be 
at  hand,  and  he  may  deem  worthy  of  confidence.  Thus,  if 
the  point  at  issue  be  a  date,  the  judge  will  refer  to  an 
almwac.' 

2.  The  law  of  England  is  very  slow  in  recognizing  mat- 
ters as  too  notorious  to  require  proof,  and  it  is  not  easy  to 
lay  down  a  definite  rule  respecting  them.  The  language  of 
Wilde,  C.  J.,  in  the  case  of  Ernest  Jones,*  who  was  indicted 

9.  Right  in  this  country.  4.  Centr.  Cr.  Court,  1841,  MB. 

8.  See,   generally,  1  ChamberUiyn« 
on  Evidence,  |  673  et  9eq, 


Digitized  by  VjOOQ IC 


EviDBNCB  ShOITLD  BE  DiBEOTBD.  469 

for  making  a  seditions  speech  at  a  pnblic  meeting^  seems  to 
throw  some  light  on  this  snbject.  The  Lord  Chief  Jnstice 
there  told  the  jnry,  that  they  shonld  take  into  consideration 
what  they  knew  of  the  state  of  the  conntry,  and  of  society 
generally,  at  the  time  when  the  language  was  used.  What 
might  be  innoxious  at  one  time,  when  there  was  a  general 
felling  of  contentment,  might  be  very  dangerous  at  another 
time,  when  a  different  feeling  prevailed.  But  that  they 
could  not,  without  proof  of  them,  take  into  their  considera- 
tion particular  facts  attending  the  particular  meeting  at 
which  the  words  were  spoken.* 

The  rejection  of  evidence  on  the  ground  of  remoteness,  or 
want  of  reasonable  connection  between  the  principal  and 
evidentiary  facts,  is  a  branch  of  that  fundamental  principle 
of  our  law  which  requires  the  best  evidence  to  be  adduced. 
The  rule  has  no  application  where  the  evidence  tendered  is 
either  direct,  or,  though  circumstantial,  is  necessarily  con- 
clusive upon  the  isue.  But  whether  a  given  piece  of  pre- 
sumptive evidence  is  receivable,  or  ought  to  be  rejected  on 
this  ground,  is  not  unfrequently  a  question  of  considerable 
difficulty.  On  the  question  between  landlord  and  tenant,  as 
to  the  terms  on  which  the  premises  were  held,  although  it 
might  assist  to  know  the  terms  on  which  the  landlord  usu- 
ally let  to  his  other  tenants,  not  connected  with  the  tenant 
whose  case  is  under  consideration,  the  evidence  would  be 
rejected  as  too  remote.® 

But  acts  unconnected  with  the  act  in  question  are  fre- 
quently receivable  to  prove  psychological  facts,  such  as  in- 
tent. Thus,  on  an  indictment  for  uttering  a  forged  bank- 
note, evidence  is  admissible  that  the  acused  has  uttered 
similar  forged  notes,  etc.  On  an  indictment  for  poisoning 
one  person,  evidence  is  admissible  that  the  accused  has  pre- 
viously or  subsequently  poisoned  other  persons.'^ 

Admissibility  of  evdence  to  character.  According  to  the 
general  rule,  it  is  not  competent  to  give  evidence  of  the 

5.  Rex  V.  Dowling,  cited  Arch.  Cr.  7.  Rex  v.  Wylie,  2  Leach,  983;  Rex 
PI.  (5th  Ed.)  147;  Chamberlayne's  v.  Garner,  3  F.  A  F.  681;  Chamber- 
Best's  Evidence,  243.  layne's  Best's  Evidence,  244 ;  4  Cham- 

6.  Carter  v.  Pryke,  1  Peake,  95.  berlayne  on  Evidence,  8  3222  ei  seg. 
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general  character  of  the  parties  to  forensic  proceedings^ 
much  less  of  particular  facts  not  in  issue  in  the  cause,  with 
the  view  of  raising  a  presumption  either  favorable  to  one 
party  or  disadvantageous  to  his  antagonist.® 

But  where  the  very  nature  of  the  proceedings  is  such  as  to 
put  in  issue  the  character  of  any  of  the  parties  to  them,  a 
different  rule  necessarily  prevails;  and  it  is  not  only  com- 
petent to  give  general  evidence  of  the  character  of  the  party 
with  references  to  the  issue  raised,  but  even  to  inquire  into 
particular  facts  tending  to  establish  it.  Thus,  on  an  indict- 
ment for  keeping  a  common  bawdy-house,  or  common  gam- 
ing-house, the  prosecutor  may  give  in  evidence  any  acts  of 
the  defendant  which  support  the  general  charge.  So,  where 
the  issue  is  whether  a  party  is  non  compos  mentis,  proof 
may  be  adduced  of  particular  acts  of  insanity.  In  actions 
for  seduction,  the  character  of  the  female  for  chastity  is 
directly  in  issue,  and  may  be  impeached  either  by  general 
evidence  of  misconduct,  or  proof  of  particular  acts  of  it.® 

Although,  in  criminal  prosecutions  in  general,  the  char- 
acter of  the  accused  is  not  in  the  first  instance  put  in  issue, 
still  in  all  cases  where  the  direct  object  of  the  proceedings 
is  to  punish  the  offence^ —  such  as  indictments  for  treason, 
felony,  or  misdemeanor,  —  and  is  not  merely  the  recovery 
of  a  penalty,  it  is  competent  to  him  to  defend  himself  by 
proof  of  previous  good  character,  reference  being  had  to  the 
nature  of  the  charge  against  him.^ 

The  inquiry  in  such  cases  should  be  as  to  his  general  char- 
acter among  those  who  have  known  him-.  And  even  the  in- 
dividual opinion  of  a  witness,  founded  on  his  own  personal 
experience  of  the  disposition  of  the  accused,  is  inadmissible. 

Whenever  it  is  allowable  to  impeach  the  character  of  a 
party,  it  is  competent  to  the  other  side  to  give  evidence  to 
contradict  the  evidence  adduced.^  And  although,  in  a  crim- 
inal prosecution,  evidence  cannot  in  the  first  instance  be 
given  to  show  that  the  accused  has  borne  a  bad  character, 

8.  4  Chamberlayne  on  Evidence,  8  1.  Id.,  8  3270  et  8eq. 

3282  et  8eq.  and  cases  cited.  2.  Id.;   Chamberlayne's  Best's  Evi- 

9.  See,   generally,   4   Chamberlayne      dence,  247. 
on  Evidence,  9§  3281,  3285. 
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still,  if  he  sets  up  his  character  as  an  answer  to  the  charge 
against  him,  he  puts  it  in  issue,  and  the  prosecutor  may  en- 
counter his  evidence  either  by  cross-examination  or  con- 
trary testimony.  But,  as  it  is  not  competent  for  the  accused 
to  show  particular  acts  of  good  conduct,  the  prosecutor  can- 
not, in  general,  go  into  particular  cases  of  misconduct.* 

The  credibility  of  a  witness  is  always  in  issue;  and  ac- 
cordingly general  evidence  is  receivable,  to  show  that  the 
character  which  he  bears  is  such  that  he  is  unworthy  to  be 
believed,  even  when  upon  his  oath.*  But  evidence  of  parti- 
cular facts,  or  particular  transactions,  cannot  be  received 
for  this  purpose.  The  witness  may  indeed  be  questioned  as 
to  such  facts  or  transactions;  but  he  is  not  always  bound  to 
answer;  and  if  he  does,  the  party  questioning  is  bound  to 
take  his  answer,  and  cannot  call  evidence  to  contradict  it. 

In  determining  the  relevancy  of  evidence  to  the  matters 
in  dispute  in  a  cause,  it  is  of  the  utmost  importance  to  re- 
member, that  the  question  is  whether  the  evidence  offered 
is  relevant  to  any  of  them.  1.  Evidence  not  admissible  to 
prove  some  of  the  issues  or  matters  in  question,  may  be  ad- 
missible to  prove  others.  2.  Evidence  not  admissible  in  the 
first  instance  may  become  so  by  matter  subsequent.  3.  Evi- 
dence may  be  admissible  to  prove  a  subordinate  principal 
fact,  which  might  not  be  admissible  to  prove  the  immediate 
fact  in  issue.  This  is  of  course  subject  to  the  rule  requiring 
the  best  evidence." 


8.  Id. 

4.  The  credit  of  a  witness  who  has 
been  examined  in  chief  may  be  im- 
peached :  ( 1 )  By  disproving  the  facts 
testified  to  by  him  by  other  witnesses; 
(2)  By  proof  that  the  witness  has 
made  statements  out  of  court  contrary 
to  his  testimony  at  the  trial,  and  (3) 
By  general  evidence  affecting  his 
credit  for  veracity;  but  in  such  case 
the  examination  must  be  confined  to 
Ids  general  reputation  and  not  be  ex- 
tended to  particular  facts. 


The  regular  mode  is  to  inquire 
whether  the  impeaching  witness  knows 
the  general  reputation  of  the  person 
in  question  among  his  neighbors,  or 
in  the  neighborhood  where  he  re- 
sides; and,  if  the  witness  answers  in 
the  affirmative,  what  that  reputation 
is.  See  1  Greenl.  £v.,  S  461  and  cases 
cited;  3  Chamberlayne  on  Evidence, 
8  3276;  Chamberlayne's  Best's  Evi- 
dence, 257,  note,  and  cases  cited. 

5.  Chamberlayne's  Besf s  Bvidence^ 
250. 
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CHAPTER  n. 

THE   BURDEN   OF   PROOF. 

Every  controversy  ultimately  resolves  itself  into  this^ 
that  certain  facts  or  propositions  are  asserted  by  one  of 
the  disputant  parties,  which  are  denied,  or  at  least  not  ad- 
mitted, by  the  other.  Now,  where  there  are  no  antecedent 
grounds  for  supposing  that  what  is  asserted  by  the  one 
party  is  more  probable  than  what  is  denied  by  the  other, 
and  the  means  of  proof  are  equally  accessible  to  both,  the 
party  who  asserts  the  fact  or  proposition  must  prove  his 
assertion, —  the  burden  of  proof,  or  onus  probandi,  lies  upon 
him;  and  the  party  who  denies  that  fact  or  proposition  need 
not  give  any  reason  or  evidence  to  show  the  contrary,  until 
his  adversary  has  at  least  laid  some  probable  grounds  for 
the  belief  of  it.  The  man  who  brings  another  before  a 
judicial  tribunal  must  rely  on  the  strength  of  his  own  right 
and  the  clearness  of  his  own  proof,  and  not  on  the  want  of 
right  or  the  weakness  of  proof  of  his  adversary.  The  plain- 
tiff is  bound  in  the  first  instance  to  show  at  least  a  prima 
fdcie  case,  and  if  he  leaves  it  imperfect  the  court  will  not 
assist  him.  When,  however,  the  defendant,  or  either  liti- 
gant party,  instead  of  denying  what  is  alleged  against  him, 
relies  on  some  new  matter,  which,  if  true,  is  an  answer  to 
it  the  burden  of  proof  changes  sides;  and  he  in  his  turn  is 
bound  to  show  a  prima  facie  case  at  least,  and  if  he  leaves 
it  imperfect  the  court  will  not  assist  him.  And  although 
the  burden  of  proof  must,  in  the  first  instance,  be  deter- 
mined by  the  issues  as  they  appear  on  the  pleadings,  or 
whatever  according  to  the  practice  of  the  court  and  nature 
of  the  case  is  analagous  to  pleadings,  it  may,  and  frequently 
does,  shift  in  the  course  of  a  trial. 

In  order  to  determine  on  which  of  two  litigant  parties 
the  burden  of  proof  lies,  the  following  test  has  been  sug- 
gested by  Alderson,  B.,  viz.:  *'  Which  party  would  be  suc- 
cessful if  no  evidence  at  all  were  given?  ''^    As,  however, 

1.  Amos  V.  Hughes,  1  Moo.  ^  R. 
464,  per  Alderson,  B.;  8  C.  &  P.  720; 
14  M.  &  W.  100. 
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the  question  of  the  burden  of  proof  may  present  itself  at 
any  moment  during  a  trial,  the  test  ought  in  strict  accuracy 
to  be  expressed  thus,  viz.:  **  Which  party  would  be  suc- 
cessful, it  no  evidence  at  all,  or  no  more  evidence,  as  the 
case  may  be,  were  given?  ^'^ 

1.  The  general  rule  is,  that  the  burden  of  proof  lies  on 
the  party  who  asserts  the  aflSrmative  of  the  issue,  or  ques- 
tion in  dispute.' 

It  has  been  rashly  inferred,  and  is  frequently  asserted, 
that  **  a  negative  is  incapable  of  proof,  ^' —  a  position  wholly 
indefensible  if  understood  in  an  unqualified  sense.  But 
when  the  negative  ceases  to  be  a  simple  one,—  when  it  is 
qualified  by  time,  place,  or  circnmstance, —  proof  of  a  nega- 
tive may  very  reasonably  be  required,  when  the  qualifying 
drcumstanoes  are  the  direct  matter  in  issue,  or  the  affirma- 
tive is  either  probable  in  itself,  or  supported  by  a  presump- 
tion, or  peculiar  means  of  proof  are  in  the  hands  of  the 
party  asserting  the  negative.* 

But  here  two  things  must  be  particularly  attended  to: 
first,  not  to  confound  negative  averments,  or  allegations  in 
the  negative,  with  traverses  of  aflSrmative  allegations;  and, 
secondly,  to  remember  that  the  aflSrmative  and  negative  of 
the  issue  mean  the  aflSrmative  and  negative  of  the  issue  in 
substance,  and  not  merely  its  aflSrmative  and  negative  in 
foruL  With  respect  to  the  former,  it  a  party  asserts  affirm- 
atively, and  it  thereby  becomes  necessary  to  his  case  to 
prove  that  a  certain  state  of  facts  does  not  exist,  or  that  a 
particular  thing  is  insufficient  for  a  particular  purpose,  and 
such  like, —  these,  although  they  resemble  negatives,  are 
not  negatives  in  reality, —  they  are,  in  truth,  positive  aver- 
ments, and  the  party  who  makes  them  is  bound  to  prove 
them.*^ 

Again,  the  incumbency  of  proof  is  determined  by  the 
affirmative  in  substance,  not  the  affirmative  in  form.  Thus, 
in  an  action  of  covenant  on  a  demise,  whereby  the  def end- 

t.  Baker  y.  Bait,  Z  Moo.  P.  C.  C.  4.  Id.,  262,  263,  268,  note. 

319.  5.  Berty  y.  Dermor,  12  Mod.  526; 

8.  Chamberlayne's  Best's  Evidence,  Harney  v.  Towers,  15  Jur.  545. 
262. 
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ant  covenanted  to  repair  and  paint  a  house,  the  plaintiff 
alleged  as  breaches,  that  the  defendant  did  not  repair  or 
paint  the  house,  and  the  defendant  pleaded  that  he  did. 
On  these  pleadings,  it  was  held  that  the  plaintiff  had  the 
right  to  begin,  as  the  burden  of  proof  lay  on  him.* 

2.  The  burden  of  proof  is  shifted  by  those  presumptions 
of  law  which  are  rebuttable;  by  presumptions  of  fact  of 
the  stronger  kind;  and  by  every  species  of  evidence  strong 
enough  to  establish  a  prima  facie  case  against  a  party. 
When  a  presumption  is  in  favor  of  the  party  who  asserts 
the  negative,  it  only  affards  an  additional  reason  for  cast- 
ing the  burden  of  proof  on  his  adversary;  it  is  when  a  pre- 
sumption is  in  favor  of  the  party  who  asserts  the  afltenative 
that  its  effect  becomes  visible,  as  the  opposite  side  is  then 
bound  to  prove  his  negative.*^ 

3.  A  third  circumstance  may  affect  the  burden  of  proof, 
namely,  the  capacity  of  parties  to  give  evidence.  ^  *  The  law 
will  not  force  a  man  to  show  a  thing  which  by  intendment 
of  law  lies  not  within  his  knowledge. '**  It  is  a  general 
rule  of  evidence,  that  the  burden  of  proof  lies  on  the  person 
who  wishes  to  support  his  case  by  a  particular  fact  which 
lies  more  peculiarly  within  his  own  knowledge,  or  of  which 
he  is  supposed  to  be  cognizant. 

4.  This  rule  is  of  very  general  application:  it  holds  good 
whether  the  proof  of  the  issue  involves  the  proof  of  an 
aflSrmative  or  of  a  negative,  and  has  even  been  allowed  to 
prevail  against  presumptions  of  law.  But  the  authorities 
are  by  no  means  agreed  as  to  the  extent  to  which  it  ought 
to  be  carried.* 

6.  Seward  v.  Leggatt,  7  C.  &  P.  613.         8.  Plowd.,       46;       Chamberlayne'ft 

7.  See  post.  Presumptions.  Best's  Evidence,  265. 

8.  Id. 
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CHAPTER  ni. 

HOW  MUCH   MUST   BB  PEOVBD. 

It  is  sufficient  if  the  issues  raised  are  proved  in  sub- 
stance.^ 

All  averments  which  might  be  expunged  from  the  record, 
without  affecting  the  validity  of  the  pleading  in  which 
they  appear,  may  be  disregarded  at  the  trial;  for  such 
averments  only  encumber  the  record,  and  the  proof  of  them 
would  be  as  irrelevant  as  themselves.^ 

But  matter  which  need  not  have  been  stated  may  be  in- 
jurious, or  even  fatal,  when  it  affects  that  which  is  material 
A  party  may  allege  or  prove  things  which  he  was  not  bound 
to  allege  or  prove,  but  which,  when  alleged  or  proved,  put 
his  case  out  of  court.  Averments,  though  unnecessarily 
introduced,  cannot  be  rejected  when  they  operate  by  way 
of  description  or  limitation  of  essentials.' 

This  rule  does  not  merely  absolve  from  proof  of  irrelevant 
matter.  It  has  a  far  more  general  application;  and  means 
that  the  tribunal  by  which  a  cause  is  tried  should  examine 
the  record  or  allegations  of  the  contending  parties,  or  of 
their  advocates,  as  the  case  may  be,  with  a  legal  eye,  in 
order  to  ascertain  the  real  question  raised  between  them. 
Thus,  although  in  actions  on  contracts  the  contract  must  be 
correctly  stated,  and  proved  as  laid;  yet  in  actions  on  simple 
contract,  as  also  in  actions  of  tort,  the  plaintiff  may  recover 
for  a  less  sum  than  that  claimed  in  the  declaration.  And 
in  actions  of  tort  it  is,  generally,  sufl5cient  to  prove  a  sub- 
stcmtial  portion  of  the  trespasses  or  grievances  complained 
of.-* 

The  rule  in  question  is  not  confined  to  civil  cases.  It  is 
a  principle  runing  through  the  whole  criminal  law,  that  it  is 
sufficient  to  prove  so  much  of  an  indictment  as  charges  the 
accused  with  a  substantive  crime.*^ 

1.  Co.  Litt.,  227a,  281b,  282a;  Litt.,  3.  See  Pleading. 

ss.    483-485;    Chamberlayne*8    Best's  4.  Chamberlayne's  Best's  Evidence* 

Eyidence,  271.  272. 

S.  2    Saund.    369;     10    Co.    110a;  5.  Id. 
Cbamberlayne's  Best's  Evidence,  271. 
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But  although  the  law  is  thus  liberal  in  looking  through 
mere  form,  in  order  to  see  the  real  substance  of  the  ques- 
tions raised,  a  positive  variance  or  discrepancy  between  a 
pleading  and  the  proof  adduced  in  support  of  it  is  fatal,— 
a  rule  considered  necessary  to  prevent  the  opposite  party 
from  being  unfairly  taken  by  surprise,  and  the  whole  system 
of  pleading  converted  into  a  snare.^ 

6.  The  student  should  her«  eonsult  ths  statutes  eonoendng  amsndmsnts. 


Digitized  by  LjOOQ IC 


PABTIL 

THB  8BOO]!n>ABT  BUIJB8  OF  BYIDXlTOa. 

The  secondary  rnles  of  eyidenoe  are  fhose  roles  which 
rdafte  to  the  modus  proband!,  or  mode  of  proving  the  mat- 
ters that  require  proof.  The  fundamental  principle  of  the 
common  law  on  this  subject  is,  that  the  best  evidence  most 
be  given,  —  a  maxim  the  general  meaning  of  which  has  been 
explained  in  a  former  part  of  this  work.^  In  certain  cases^ 
however,  peculiar  forms  of  proof  are  either  prescribed  or 
authorized  by  statute.  The  whole  matter  may  be  treated 
in  the  following  order:  — 

1.  Direct  and  CMrcumstantial  Evidence. 

2.  Presumptive  Evidence,  Presumptions,  and  Frictions 

of  Law. 

3.  Primary  and  Secondary  Evidence. 

4.  Derivative  Evidence  in  genend. 

5.  Evidence  supplied  by  the  Acts  of  Third  Parties. 

6.  Opinion  Evidence. 

7.  Self -regarding  Evidence. 

6.  Evidence  rejected  on  Grounds  of  Public  VoVLey. 
9.  Authority  of  Res  Judicata. 
10.  Quantity  of  Evidence  required. 

I.  Book  1,  pi.  I9  mi§. 
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.         ^  CHAPTER  L 

DIBBOT  AND  OIBGITMSTAKTIAIi  BVIDBNOB. 

All  judicial  evidence  is  either  direct  or  drcumstantiaL 
By  **  direct  evidence  "  is  meant  when  the  principal  fact, 
or  factum  probandum,  is  attested  directly  by  witnesses, 
things,  or  documents.  To  all  other  forms  the  term  '^  cir- 
cumstantial evidence  "  is  applied;  which  may  be  defined, 
that  modification  of  indirect  evidence,  whether  by  wit- 
nesses, things,  or  documents,  which  the  law  deems  suffi- 
ciently proximate  to  a  principal  fact,  or  factum  probandum, 
to  be  receivable  as  evidentiary  of  it.  And  this  also  is  of 
two  kinds,  conclusive  and  presumptive:  **  conclusive,'' 
when  the  connection  between  the  principal  and  evidentiary 
facts  —  the  factum  probandum  and  factum  probans^ — is  a 
necessary  consequence  of  the  laws  of  nature;  as  where  a 
party  accused  of  a  crime  shows  that,  at  the  moment  of  its 
commission,  he  was  at  another  place,  &c.:  '*  presumptive  " 
when  the  inference  of  the  principal  fact  from  the  eviden- 
tiary is  only  probable,  whatever  be  the  degree  of  persuasion 
which  it  may  generate. 

As  regards  admissibility,  direct  and  circumstantial  evi- 
dence stand,  generally  speaking,  on  the  same  footing.  It 
might  at  first  sight  be  imagined  that  the  latter,  especially 
when  in  a  presumptive  shape^  is  inferior  or  secondary  to 
the  former,  and  that,  by  analogy  to  the  principle  which 
excludes  second-hand  and  postpones  secondary  evidence,  it 
ought  to  be  rejected,  at  least  when  direct  evidence  can  be 
procured.  The  law  is,  however,  otherwise.  Circun- 
stantial  evidence,  whether  conclusive  or  presumptive,  is  as 
original  in  its  nature  as  direct  evidence:  both  are  distinct 
modes  of  proof,  acting  as  it  were  in  parallel  lines  wholly  in- 
dependent of  each  other.  Still,  the  non-production  of  direct 
evidence  which  it  is  in  the  power  of  a  party  to  produce  is 

1.  The  fact  to  be  proyed  and  the  fact  that  proTes. 
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matter  of  observation  to  a  jury,  as  indeed  is  the  suppres- 
sion of  any  sort  of  proof.* 

Direct  and  presnmptiye  evidence  (nsing  the  words  in 
their  technical  sense)  being,  as  has  been  shown,  distinct 
modes  of  proof,  have  each  their  peculiar  advantages  and 
characteristic  dangers.  Abstractly  speaking,  presumptive 
evidence  is  inferior  to  direct  evidence,  seeing  that  it  is  in 
truth  only  a  substitute  for  it,  and  an  indirect  mode  of  prov- 
ing that  which  otherwise  might  not  be  provable  at  ail- 
Hence,  a  given  portion  of  credible  direct  evidence  must 
ever  be  superior  to  an  equal  portion  of  credible  presump- 
tive evidence  of  the  same  fact.  But  in  practice  it  is  from 
the  nature  of  things  impossible,  except  in  a  few  rare  and 
peculiar  cases,  to  obtain  more  than  a  very  limited  portion 
of  direct  evidence  as  to  any  fact,  especially  any  fact  of  a 
criminal  kind;  and  with  the  probative  force  of  such  a 
limited  portion  of  direct  evidence,  that  of  a  chain  of  evi- 
dentiary facts,  forming  a  body  of  presumptive  proof,  may 
well  bear  comparison.' 

i.  1  Stark's  Br.  (Sd  Ed.)  578;  id.  Evidence,  276,  377;  3  ChamberUyBe 
(4th  Ed.)  874;  ChamberiAyiie't  Beffs     on  EWdenee,  (  1713  and  note  8. 

t.  See  next  note  mU^. 
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CHAPTER  IL  ~ 

PBESUKPTIVE  EVIDENOB,  PRESUMPTIONS,  AND  FICTIONS  OF  LAW. 

The  elements,  or  links  which  compose  a  chain  of  pre- 
smnptive  proof,  are  certain  moral  and  physical  coinci- 
dences, which  individually  indicate  the  principal  fact;  and 
the  probative  force  of  the  whole  depends  on  the  number, 
weight,  independence,  and  consistency  of  those  elementary 
circumstances. 

A  number  of  circumstances,  each  individually  very  slight, 
may  so  tally  with  and  confirm  each  other  as  to  leave  no 
room  for  doubt  of  the  fact  which  they  tend  to  establish.^ 
Thus,  on  an  indictment  for  uttering  a  bank-note  knowing 
it  to  be  counterfeit,  proof  that  the  accused  uttered  a  counter- 
feit note  amounts  to  nothing  or  next  to  nothing,  —  any 
person  might  innocently  have  a  counterfeit  note  in  his 
possession,  and  offer  it  in  payment.  But  suppose  further 
proof  to  be  adduced  that,  shortly  before  the  transaction  in 
question,  he  had  in  another  place,  and  to  another  person, 
offered  in  payment  another  counterfeit  note  of  the  same 
manufacture,  the  presumption  of  guilty  knowledge  becomes 
strong.* 

It  is,  however,  of  the  utmost  importance  to  bear  in  mind, 
first,  that,  if  all  the  circumstances  proved  arise  from  one 
source,  they  are  not  independent  of  each  other;  and  that 
an  increase  in  the  number  of  the  circumstances  will  not  in 
such  a  case  increase  the  probability  of  the  hjrpothesis: 
secondly,  that,  where  a  number  of  independent  drcnm- 
stances  point  to  the  same  conclusion,  the  probability  of  the 
justness  of  that  conclusion  is,  not  the  sum  of  the  simple 
probabilities  of  those  circumstances,  but  the  compound 
result  of  them:  and  lastly,  that,  the  circumstances  com- 
posing the  chain  must  all  be  consistent  with  each  other.' 

1.  See  Richardson's  Case,  Chamber-  (  3325;  Rez  t.  Green,  8  Car.  A  K. 

layne*8  Best's  Evidence,  Appendix  No.  209;  Chamberlayne's  Best's  ETidence, 

1.  281,  282  and  note. 

i.  See  4  Chamberlayne  on  Evidence,  S.  Chamberlayne's  Best's  Evidence, 


Digitized  by  VjOOQ IC 


AND  Fictions  of  Law.  481 

The  term  "  pre 'imption/*  in  its  largest  and  most  com- 
prehensive signification,  may  be  defined  to  be  an  inference, 
affirmative  or  disaffirmative  of  the  tmth  or  falsehood  of  a 
doubtful  fact  or  proposition,  drawn  by  a  process  of  prob- 
able reasoning,  from  something  proved  or  taken  for  granted. 
It  is,  however,  rarely  employed  in  jurisprudence  in  this 
extended  sense.  Like  **  presumptive  evidence, '*  it  has 
there  obtained  a  restricted  legal  signification;  and  is  used 
to  designate  an  inference,  affirmative  or  disaffirmative  of  the 
existence  of  some  fact,  drawn  by  a  judicial  tribunal,  by 
a  process  of  probable  reasoning  from  some  matter  of  fact, 
either  judicially  noticed,  or  admitted,  or  established  by 
legal  evidence  to  the  satisfaction  of  the  tribunal.* 

But  the  English  term  ''  Presumption  "  has  been  used  by 
jurists  and  lawyers  in  several  different  senses:  1.  The 
original  or  primary  sense  above  stated.  2.  The  strict  legal 
sense,  there  explained.  3.  A  generic  term  including  every 
sort  of  rebuttable  presumption;  i.  e.,  rebuttable  presump- 
tions of  law,  strong  presumptions  of  fact,  mixed  presump- 
tions, or  masses  of  evidence,  direct  or  presumptive,  which 
shift  the  burden  of  proof  to  the  opposite  party.  4.  A 
generic  term  applicable  to  certain,  as  well  as  to  contingent 
inferences.  5.  On  the  other  hand,  the  word  presumption 
has  even  been  restricted  to  the  sense  of  irrebuttable  pre- 
sumption. 

6.  The  popular  sense  of  presumptuousness,  arrogance, 
blind  adventurous  confidence,  or  unwarrantable  assump- 
tion. 7.  The  Latin  '*  praesumptio  "  had,  at  one  time  at 
least,  another  signification.  In  the  Leges  Hen.  I.,  c.  10,  §  1, 
we  find  the  expression  **  Praesumptio  terre  vel  pecunie 
regis  '';  where  '*  praesumptio  ''  is  used  in  the  sense  of 
**  invasio,"  '*  intrusio,"  or  '*  usurpatio."*^ 

282  and  authorities  cited;    id.,  304,         5.  See  2  Chamberlajne  on  Evidence^ 
note.  §  1026. 

4.  See,  generally,  3   Chamberlayne 
on  Evidence,  (  1027  ei  seq,  and  notes. 

81 
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Section  I. 

Presumptive  Evidence,  Presumptions  generally,  and  Fictions 

of  Law. 

Presumptive  evidence,  and  the  presumptions  to  which 
it  gives  rise,  are  not  indebted  for  their  probative  force  to 
positive  law.  When  inferring  the  existence  of  a  fact  from 
others,  courts  of  justice  do  nothing  more  than  apply,  under 
the  sanction  of  law,  a  process  of  reasoning  which  the  mind 
of  any  intelligent  being  would,  under  similar  circumstances, 
have  applied  for  itself;  and  the  force  of  which  rests  alto- 
gether on  experience  and  observation  of  the  course  of 
nature,  the  constitution  of  the  human  mind,  the  springs  of 
human  action,  and  the  usages  and  habits  of  society.  All 
such  inferences  are  called  by  our  lawyers  '*  presumptions 
of  fact,"*  or  **  natural  presumptions,"  in  order  to  distin- 
guish them  from  others  of  a  technical  kind,  more  or  less  of 
which  are  to  be  found  in  every  system  of  jurisprudence,  and 
which  are  known  by  the  name  of  '*  presumptions  of  law."^ 
To  these  two  classes  may  be  added  a  third,  which,  as  par- 
taking in  some  degree  of  the  nature  of  each  of  the  former, 
may  be  called  '*  mixed  presumptions,"  or  '*  presumptions 
of  mixed  law  and  fact."  And-:- as  presumptions  of  fact 
are  both  unlimited  in  number,  and  from  their  very  nature 
are  not  so  strictly  the  object  of  legal  science  as  presump- 
tions of  law  —  we  purpose  to  deal  with  the  latter  first,  to- 
gether with  the  kindred  subject  of  fictions  of  law.  We  shall 
then  treat  of  the  former,  together  with  mixed  presumptions; 
and  the  present  section  will  conclude  with  a  notice  of  con- 
flicting presumptions. 

Subsection  I. 

Presumptions  of  Law,  and  Fictions  of  Jjaw. 

Presumptions,  or,  as  they  are  also  called, ' '  intendments  ' ' 
of  law,  are  inferences  or  positions  established  by  law^  com- 
mon or  statute.    They  differ  from  presumptions  of  fact  and 

6.  See  id.,  (  1027.  7.  See  Chamberlayne  on  Evidence^ 

title,  Presumptions  of  Law. 


Digitized  by  VjOOQ IC 


AND  Fictions  of  Law.  483 

mixed  presumptions  in  two  most  important  respects.  First, 
that  in  the  latter  a  discretion,  more  or  less  extensive,  as  to 
drawing  the  inference,  is  vested  in  the  tribunal;  while  in 
those  now  under  consideration  the  law  peremptorily  re- 
quires a  certain  itaf erence  to  be  made,  whenever  the  facts 
appear  which  it  assumes  as  the  basis  of  that  inference. 
Second,  as  presumptions  of  law  are,  in  reality,  rules  of  law, 
and  part  of  the  law  itself,  the  court  may  draw  the  inference 
whenever  the  requisite  facts  are  before  it;  while  other  pre- 
sumptions, however  obvious,  being  inferences  of  fact,  could 
not,  at  common  law,  be  made  without  the  intervention  of 
a  jury.® 

The  grounds  of  these  praesnmptiones  juris  are  various. 
Some  of  them  are  natural  presumptions,  which  the  law 
simply  recognizes  and  enforces,  such  as  the  legal  maxim 
that  every  one  must  be  presumed  to  intend  the  natural  con- 
sequence of  his  own  act.  But  in  most  of  the  presumptions 
which  we  are  now  considering,  the  inference  is  only  parti- 
ally approved  by  reason,  —  the  law,  from  motives  of  policy, 
attaching  to  the  facts  which  give  rise  to  it  an  artificial  eflfect 
beyond  their  natural  tendency  to  produce  belief.  Thus, 
although  a  receipt  for  money  under  hand  and  seal  naturally 
gives  rise  to  a  presumption  of  payment,  still  it  does  not 
necessarily  prove  it;  and  the  conclusive  effect  of  such  a 
receipt  is  a  creature  of  the  law.  To  these  may  be  added  a 
third  class,  in  which  the  principle  of  legal  expediency  is 
carried  so  far  as  to  establish  inferences  not  perceptible  to 
reason  at  all,  and  perhaps  even  repugnant  to  it.  Thus, 
when  the  law  punishes  offences,  even  mala  prohibita,  on  the 
assumption  that  all  persons  in  the  kingdom,  whether  natives 
or  foreigners,  are  acquainted  with  the  common  and  general 
statute  law,  it  manifestly  assumes  that  which  has  no  real 
existence  whatever,  though  the  arbitrary  inference  may  be 
dictated  by  the  soundest  policy. 

Of  presumptions  of  law,  some  are  absolute  and  conclu- 
sive, called  by  the  common  lawyers  irrebuttable  presump- 

8.  See,  generally,  2  Chamberlayne 
on  Evidence,  S  1185  et  aeq,;  Chamber- 
layne'0  Best's  Evidence,  286  et  acq. 
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tions,  and  by  the  civilians  praesumpt tones  juris  et  de  jure; 
while  others  are  conditionial,  inconclnsive,  or  rebuttable, 
and  are  called  by  the  civilians  praesumptiones  juris  tantum, 
or  simply  praesumptiones  juris.  The  former  kind  are  infer- 
ences which  the  law  makes  so  peremptorily  that  it  will  not 
allow  them  to  be  overturned  by  any  contrary  proof,  however 
strong.  Thus,  a  bond  or  other  specialty  is  presumed  to 
have  been  executed  for  good  consideration,  and  no  proof 
can  be  admitted  to  the  contrary,  unless  the  intrument  is 
impeached  for  fraud.® 

"  Fictions  of  law  *'  are  closely  allied  to  irrebuttable  pre- 
sumptions of  law;  in  other  words,  fictions  of  law  are  where 
the  law,  for  the  advancement  of  justice,  assumes  as  fact, 
and  will  not  allow  to  be  disproved,  something  which  is  false, 
but  not  impossible.  The  difference  between  fictions  of  law 
and  praesumptiones  juris  et  de  jure  consists  in  this,  that  the 
latter  are  arbitrary  inferences,  which  may  or  may  not  be 
t}iie;  while  in  the  case  of  fictions  the  falsehood  of  the  fact 
assumed  is  understood  and  avowed. 

Fictions  of  law,  as  is  justly  observed  by  Mr.  Justice 
Blackstone,^  though  they  may  startle  at  first,  will  be  found 
on  consideration  to  be  highly  beneficial  and  useful 

Fictions  are  only  to  be  made  for  necessity,  and  to  avoid 
mischief,  and  consequently  they  must  never  be  allowed  to 
work  prejudice  or  injury  to  an  innocent  party. 

The  matter  assumed  as  true  must  be  something  physically 
possible. 

Fictions  of  law  are  of  three  kinds:  affirmative  or  positive 
fictions,  negative  fictions,  and  fictions  of  relation. 

In  the  case  of  aflSrmative  fictions,  something  is  assumed 
to  exist  which  in  reality  does  not;  such  as  the  fiction  of 
lease,  entry,  and  ouster,  in  actions  of  ejectment.^ 

In  negative  fictions,  on  the  contrary,  that  which  really 
exists  is  treated  as  if  it  did  not. 

Fictions  of  relation  are  of  four  kinds:  —  First,  where  the 
act  of  one  person  is  taken  to  be  the  act  of  another;  as  where 
the  act  or  possession  of  a  servant  is  deemed  the  act  or 

9.  Cbamberlayne*8  Be6t*8  Evidence,  1.  Vol.  1  ( Blackstone) ,  Book  3,  *43. 

2S8.  8.  See  Pleading. 
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possession  of  his  master.  Second,  where  an  act  done  by 
or  to  one  thing  is  taken,  by  relation,  as  done  by  or  to 
another;  as  where  the  possession  of  land  is  transferred  by 
livery  of  seisin,  or  a  mortgage  of  land  is  created  by  delivery 
of  the  title  deeds.  Third,  fictions  as  to  place;  as  in  the  case 
of  a  contract  made  at  sea,  or  abroad,  being  treated  as  if 
made  in  England,  and  the  like.  Fonrth,  fictions  as  to  time. 
It  is  on  this  principle  that  the  title  of  an  executor  or  ad- 
ministrator to  the  goods  of  the  testator  or  intestate  relates 
back  to  the  time  of  his  death,  and  does  not  take  effect 
merely  from  the  probate,  or  grant  of  the  letters  of  ad- 
ministration.' 

The  other  kind  of  presumptions  of  law,  called  rebuttable 
presumptions^  or  praeaumptiones  juris  tantum,  has  been  thus 
correctly  defined:  ^*  Praesumptio  juris  dicitur,  quae  ex 
legibus  introducta  est,  ac  pro  veritate  habetur,  donee  pro- 
batione  aut  praesumptione  contraria  fortiore  enervata 
fuerit."^  First,  like  the  former  class,  these  presumptions 
are  intendments  made  by  law;  but,  unlike  them,  they  only 
hold  good  until  disproved.  Thus,  the  legitimacy  of  a  child 
bom  during  wedlock  may  be  rebutted  by  proof  of  the  ab- 
sence of  the  opportunity  for  sexual  intercourse  between  its 
supposed  parents.  To  this  class  also  belong  the  well-known 
presumptions  in  favor  of  innocence  and  sanity,  and  against 
fraud.  This  species  of  presumptions  may  be  rebutted  by 
presumptive  as  well  as  by  direct  evidence,  and  the  weaker 
presumption  will  give  place  to  the  stronger.*^ 

Subsection  II. 

Presumptions  of  Fact,  and  Mixed  Presumptions. 

I.  The  grounds  or  sources  of  presumptions  of  fact  are 
obviously  innumerable;  they  are  coextensive  with  the  facts, 
both  physicial  and  psychological,  which  may,  under  any 

3.  Chamberlayne's  Best's  Evidence,  stronger  proof  or  presumption  to  the 
292.  contrary  it  is  overthrown. 

4.  A  presumption  of  law  is  said  of  6.  Chamber layne's  Best's  Evidence, 
that  which  has  been  introduced  by  2930  and  notes;  2  Chamberlayne  on 
law   and   is   held   as   true   until   by  Evidence,  §§  1115,  1226  et  seq. 
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circumstances  whatever,  become  evidentiary  in  courts  of 
justice;  but,  in  a  general  view,  such  presumptions  may  be 
said  to  relate  to  things,  persons,  and  the  acts  and  thoughts 
of  intelligent  agents.  With  respect  to  the  first  of  these,  it 
is  an  established  principle  that  conformity  with  the  ordi- 
nary course  of  nature  ought  always  to  be  presumed.  Thus, 
the  order  and  changes  of  the  seasons,  the  rising,  setting, 
and  course  of  the  heavenly  bodies,  and  the  known  properties 
of  matter,  give  rise  to  very  important  presumptions  relative 
to  physical  facts,  or  things.  The  same  rule  extends  to 
persons.  Thus,  the  absence  of  those  natural  qualities, 
powers,  and  faculties  which  are  incident  to  the  human  race 
in  general  will  never  be  presumed  in  any  individual:  such 
as  the  impossibility  of  living  long  without  food,  the  power 
of  procreation  within  the  usual  ages,  the  possession  of  the 
reasoning  faculties,  the  common  and  ordinary  understcmd- 
ing  of  man,  etc.  To  this  head  are  reducible  the  presump- 
tions which  juries  are  sometimes  called  on  to  make,  relative 
to  the  duration  of  human  life,  the  time  of  gestation,  etc. 
Under  the  third  class,  namely,  the  acts  and  thoughts  of  in- 
telligent agents,  come,  among  others,  all  psychological 
facts;  and  here  most  important  inferences  are  drawn  from 
the  ordinary  conduct  of  mankind,  and  the  natural  feelings 
or  impulses  of  human  nature.  Thus,  no  man  will  ever  be 
presumed  to  throw  away  his  property,  as,  for  instance,  by 
paying  money  not  due;  and  so  it  is  a  maxim,  that  every  one 
must  be  taken  to  love  his  own  oflfspring  more  than  that  of 
another  person.  Many  presumptions  of  this  kind  are 
founded  on  the  customs  and  habits  of  society;  as,  for  in- 
stance, that  a  man  to  whom  several  sums  of  money  are 
owing  by  another  will  first  call  in  the  debt  of  longest 
standing.* 

n.  With  respect  to  their  degree  of  probative  force,  pre- 
sumptions are,  according  to  Lord  Coke,  of  three  sorts,  viz. : 
"violent,  probable,  and  light  or  temerary.  Violenta  prae- 
siimptio  is  many  times  plena  probatio;  praesumptio  prob- 
abilis  moveth  little;  but  praesumptio  levis  seu  temeraria 

6.  See  2  Chamberlayne  on  Evidence,      Evidence,  Book  3,  pt.  2,  subsec.  2,  p. 
§  1197  et  seq,;  Chamberlayne's  Best's      294  et  seq. 
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moveth  not  at  all."  *'  Praesumptio  violenta  valet  in 
lege."«* 

The  utility  of  the  classification  of  presumptions  of  fact 
into  violent,  probable,  and  light  is  questionable;  but  if  it  be 
thought  desirable  to  retain  it,  the  following  good  illustra- 
tion is  added  from  a  well-known  work  on  criminal  law: 
*'  Upon  an  indictment  for  stealing  in  a  dwelling-house,  if 
the  defendant  were  apprehended  a  few  yards  from  the  outer 
door,  with  the  stolen  goods  in  his  possession,  it  would  be 
a  violent  presumption  of  his  having  stolen  them;  but  if  they 
were  found  in  his  lodgings  some  time  after  the  larceny, 
and  he  refused  to  account  for  his  possession  of  them,  this, 
together  with  proof  that  they  were  actually  stolen,  would 
amount,  not  to  a  violent,  but  to  a  probable  presumption 
merely;  but  if  the  property  were  not  found  recently  after 
the  loss,  as,  for  instance,  not  until  sixteen  months  aiter,  it 
would  be  but  a  light  or  rash  presumption,  and  entitled  to 
no  weight.''^ 

A  division  of  presumptions  of  fact,  more  accurate  in  prin- 
ciple and  more  useful  in  practice,  is  obtained  by  considering 
them  with  reference  to  their  effect  on  the  burden  of  proof, 
or  onus  prohandi.  Praesumptiones  hominis,  or  presump- 
tions of  fact,  are  divided  into  slight  and  strong;  according 
as  they  are  or  are  not  of  sufficient  weight  to  shift  the  bur- 
den of  proof. 

Slight  presumptions,  although  sufficient  to  excite  suspi- 
cion, or  to  produce  an  impression  in  favor  of  the  truth 
of  the  facts  they  indicate,  do  not,  when  taken  singly,  either 
constitute  proof  or  shift  the  burden  of  proof.  Thus,  the 
fact  of  stolen  property  being  found  in  the  possession  of  the 
supposed  criminal,  a  long  time  after  the  theft,  though  well 
calculated  to  excite  suspicion  against  him,  is,  when  standing 
alone,  insufficient  even  to  put  him  on  his  defence.® 

But  although  presumptions  of  this  kind  are  of  no  weight 
when  standing  alone,  still  they  not  only  form  important 
links  in  a  chain  of  evidence,  and  frequently  render  complete 

6a.  A  violent  presumption  prevails  §  319;  Arch.  Cr.  PI.  (19th  Ed.),  259. 
in  law.  S.  See  next  note,  supra, 

7.  Chamberlayne*8  Best's  Evidence, 
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a  body  of  proof  which  would  otherwise  be  imperfect,  but 
the  concurrence  of  a  large  number  of  them  may,  each  con- 
tributing its  individual  share  of  probability,  not  only  shift 
the  onus  prdbandij  but  amount  to  proof  of  the  most  con- 
vincing kind.® 

Strong  presumptions  of  fact,  on  the  contrary,  shift  the 
burden  of  proof,  even  though  the  evidence  to  rebut  them 
involved  the  proof  of  a  negative.  The  evidentiary  fact 
giving  rise  to  such  a  presumption  is  said  to  be  '^  prima  facie 
evidence  '*  of  the  principal  fact  of  which  it  is  evidentiary. 
Thus,  possession  is  prima  faxne  evidence  of  property;  and 
the  recent  possession  of  stolen  goods  is  sufficient  to  call  on 
the  accused  to  show  how  he  came  by  them,  and,  in  the  event 
of  his  not  doing  so  satisfactorily,  to  justify  the  conclusion 
that  he  is  the  thief  who  stole  them.^ 

Presumptions  of  this  nature  are  entitled  to  great  weight, 
and,  when  there  is  no  other  evidence,  are  generally  decisive 
in  civil  cases.  In  criminal,  and  more  especially  in  capital 
cases,  a  greater  degree  of  caution  is,  of  course,  requisite, 
and  the  technical  rules  regulating  the  burden  of  proof  are 
not  always  strictly  adhered  to.* 

The  resemblance  between  inconclusive  presumptions  of 
law^  and  strong  presumptions  of  fact,  cannot  have  escaped 
notice, —  the  effect  of  each  being  to  assume  something  as 
true  until  it  is  rebutted;  and,  indeed,  in  the  Roman  law,  and 
in  other  systems  wh^re  the  decision  of  both  law  and  fact  is 
intrusted  to  a  singe  judge,  the  distinction  between  them 
becomes  in  practice  almost  imperceptible.  But  it  must 
never  be  lost  sight  of  in  the  common  law,  where  the  func- 
tions of  judge  and  jury  are  usually  kept  distinct.' 

^^  Mixed  presumptions,"  or,  as  Uiey  are  sometimes  called, 
«<  presumptions  of  mixed  law  and  fact,''  and  ^'  presump- 
tions of  fact  recognized  by  law,"  hold  a  place  some- 
where between  the  two  foregoing;  and  consist  chiefly  of 

9.  Chamberlajne's  Best's  Eyidence,  S4  321,  322;  27  How.  St.  Tr.  1282, 
(  320  and  note.  1353. 

1.  See  notes,  supra,  8.  By  statute  in  many  civil  cases 

8.  Chamberlayne's  Best's  Evidence,     the  judge  may  decide  both  questions 

of  law  and  fact.    Consult  the  statutes. 
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certain  presumptive  inferences  which,  from  their  strength, 
importance,  or  frequent  occurrence,  attract  as  it  were  the 
observation  of  the  law;  and,  from  being  constantly  recom- 
mended by  judges  and  acted  on  by  juries,  become  in  time  as 
familiar  to  the  courts  as  presumptions  of  law,  and  occupy 
nearly  as  important  a  place  in  the  administration  of  justice. 
Some  also  have  been  either  introduced  or  recognized  by 
statute.  They  are  in  truth  a  sort  of  quasi  praesumptiones 
juris;  and,  like  strict  legal  presumptions,  may  be  divided 
into  three  classes:  1st.  Where  the  inference  is  one  which 
common  sense  would  have  made  for  itself;  2d.  Where  an 
artificial  weight  is  attached  to  the  evidentiary  facts,  beyond 
their  mere  natural  tendency  to  produce  belief;  and,  3d. 
Where  from  motives  of  legal  policy  juries  are  recommended 
to  draw  inferences  which  are  purely  artificial.  The  last  two 
classes  are  chiefly  found  where  long-established  rights  are 
in  danger  of  being  defeated  by  technical  objections,  or  by 
want  of  proof  of  what  has  taken  place  a  great  while  ago; 
in  which  cases  it  is  every  day  *s  practice  for  judges  to  advise 
juries  to  presume,  without  proof,  the  most  solemn  instru- 
ments, such  as  charters,  grants,  and  other  public  documents, 
as  likewise  all  sorts  of  private  conveyances.* 

Artificial  presumptions  of  this  kind  require  to  be  made 
with  caution,  and  it  must  be  acknowledged  that  the  legiti- 
mate limits  of  the  practice  have  often  been  greatly  over- 
stepped. 

The  terms  in  which  presumptions  of  fact  and  mixed  pre- 
sumptions should  be  brought  under  the  consideration  of 
juries  by  the  court,  depend  on  their  weight,  either  natural 
or  technicaL  When  the  presumption  is  one  which  the 
policy  of  law  and  the  ends  of  justice  require  to  be  made, 
the  jury  should  be  told  that  they  ought  to  make  the  pre- 
sumption, unless  evidence  is  given  to  the  contrary;  it  should 
not  be  left  to  them  as  a  matter  for  their  discretion.*^  In 
the  case  of  presumptions  of  a  less  stringent  nature,  how- 
ever, such  a  direction  would  be  improper;  and  perhaps  the 

4.  See  Chamberlayne*8  Best's  Evi-  S.  133,  135;  Chamberlayne's  Best's 
dence,  §  324  et  seq.  Evidence,  §  326. 

6.  Shephard  v.  Payne,  16  C.  B.  N. 
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best  general  rule  is,  that  the  jury  should  be  advised  or 
recommended  to  make  the  presumption.® 

A  characteristic  distinction  between  presumptions  of  law 
and  presumptions  of  fact,  either  simple  or  mixed,  that,  when 
the  former  are  disregarded  by  a  jury,  a  new  trial  is  granted 
as  matter  of  right,  but  the  disregard  of  any  of  the  latter, 
however  strong  and  obvious,  is  only  ground  for  a  new  trial 
at  the  discretion  of  the  court.  Now,  although  questions  of 
fact  are  the  peculiar  province  of  a  jury,  the  courts,  by  virtue 
of  their  general  controlling  power  over  everything  that 
relates  to  the  administration  of  justice,  will  usually  grant  a 
new  trial  when  an  important  presumption  of  fact,  or  an 
important  mixed  presumption,  has  been  disregarded  by  a 
jury.^  But  new  trials  will  not  always  be  granted  when 
successive  juries  disregard  such  a  presumption;  and  the 
interference  of  the  court  in  this  respect  depends  very  much 
on  circumstances.  As  a  general  rule,  it  may  be  stated,  that 
not  more  than  one  or  two  new  trials  would  be  granted.® 

Subsection  III. 

Conflicting  Presumptions. 

Rebuttable  presumptions  of  any  kind  may  be  encountered 
by  presumptive,  as  well  as  by  direct  evidence;  and  the  court 
may  even  take  judicial  notice  of  a  fact  —  such,  for  example, 
as  the  increase  in  the  value  of  money  —  for  the  purpose  of 
rebutting  a  presumption  which  would  otherwise  have  arisen 
from  uninterrupted  modem  usage.  The  relative  weight  of 
conflicting  presumptions  of  law  is  to  be  determined  by  the 
court  or  judge,  —  who  should  also  direct  the  attention  of 
the  jury  to  the  burden  of  proof  as  aflFected  by  the  pleadings, 
and  to  the  evidence  in  each  case.  And  although  the  de- 
cision of  questions  of  fact  constitutes  the  peculiar  province 
of  the  jury,  they  ought,  especially  in  civil  cases,  to  be  guided 
by  those  rules  regulating  the  burden  of  proof  and  the 
weight  of  conflicting  presumptions,  which  are  recognized 

6.  Rex  V.  Joliffe,  2  B.  &  0.  54.  $  337  and  note,  where  the  American 

7.  Turnley  v.  Black,  44  Ala.  159.         cases  are  collected. 

8.  Chamberlayne's  BesVa  Evidence^ 
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by  law,  and  have  their  origin  in  natural  equity  and  con- 
venience. It  must  not,  however,  be  supposed  that  every 
praesumptio  juris  is,  ex  vi  termini,  stronger  than  every  prae- 
Humptio  hominis,  or  praesumptio  mucta;  on  the  contrary, 
which  of  any  two  presumptions  ought  to  take  precedence 
must  be  determined  by  the  nature  of  each.  The  presumption 
of  innocence,  for  instance,  is  praesumptio  juris;  but  every 
day's  practice  shows  that  it  may  be  successfully  encountered 
by  the  presumption  of  guilt  arising  from  the  recent  posses- 
sion of  stolen  property, —  which  is  at  most  only  praesumptio 
niixta,^ 

The  following  rules,  provided  they  are  understood  as 
being  merely  rules  for  general  guidance,  and  not  rules  of 
universal  obligation,  are  likely  to  be  serviceable  in  practice. 

I.  Special  presumptions  take  precedence  of  general.  This 
is  the  chief  rule.* 

n.  Presumptions  derived  from  the  course  of  nature  are 
stronger  than  casual  presumptions.  This  is  a  very  im- 
portant rule,  derived  from  the  constancy  and  uniformity 
observable  in  the  works  of  nature,  which  render  it  probable 
that  human  testimonies,  or  particular  circumstances  which 
]3oint  to  a  conclusion  at  variance  with  its  laws,  are,  in  the 
particular  instance,  fallacious.^ 

ni.  Presumptions  are  favored  which  give  validity  to 
acts.^ 

IV.  The  presumption  of  innocence  is  favored  in  law. 
This  is  a  well-knovm  rule,  and  runs  through  the  whole  crim- 
inal law;  but  it  likewise  holds  in  civil  proceedings.* 

Section  II. 
Presumptions  of  Lauo  and  Fact  usually  met  in  Practice. 

9,  Chamberlayne's  Best's  Evidence,         8.  Id.,  S  332. 
C8  328,  329.  8.  Id.,  9  333. 

1.  Chaxnberlayne's  Best's  Evidence,         4.  Id.,  S  334;  3  Chamberlayne  on 

I  331  and  authorities  cited.  Evidence,  S  12^8  et  aeq. 
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Subsection  I. 
Presumption  against  Ignorance  of  the  Law, 

The  law  presumes  conclusively  against  ignorance  of  its 
provisions.  It  is  a  praesumptio  juris  et  de  jure,  that  all 
persons,  even  foreigners,  subject  to  any  law  which  has  been 
duly  promulgated,  or  which  derives  its  eflScacy  from  gen- 
eral or  immemorial  custom,  must  be  supposed  to  be  ac- 
quainted with  its  provisions,  so  far  as  to  render  them 
amenable  to  punishment  for  their  violation,  and  to  have 
done  all  acts  with  a  knowledge  of  their  legal  effects  and 
consequences.  **  Ignorantia  juris,  quod  quisque  tenetur 
scire,  non  excusat/'^ 

Courts  of  justice  are  also  presumed  to  know  the  law,  but 
in  a  different  sense.  Private  individuals  are  only  taken  to 
know  it  sufficiently  for  their  personal  guidance;  but  tribu- 
nals are  to  be  deemed  acquainted  with  it,  so  as  to  be  able 
to  administer  justice  when  called  on:  for  which  reason  it  is 
not  necessary,  in  pleading,  to  state  matter  of  law.® 

The  sovereign  is  also  presumed  to  be  acquainted  with  the 
law,^ — **  Praesumitur  rex  habere  omnia  jura  in  scrinio 
pectoris  sui  ^^  still  it  is  competent,  in  certain  cases,  to  show 
that  grants  from  the  Crown  have  been  made  under  a  mis- 
take of  the  law.® 

Subsection  II. 

Presumptions  derived  from  the  Course  of  Nature. 

Presumptions  derived  from  the  course  of  nature  are  in 
general  entitled  to  more  weight  than  such  presumptions  as 
arise  casually,  and  they  may  be  divided  into  physical  and 
moral.  As  instances  of  the  first,  the  law  notices  the  course 
of  the  heavenly  bodies,  the  changes  of  the  seasons,  and 
other  physical  phenomena.^     So  the  law  presumes  all  in- 

5.  Broom's    Leg.    Max.,     •331;     2         7.  Co.  Litt.,  99a. 
Chamberlayne  on  Evidence,  9  1227.  8.  Rex  v.  Clarke,  1  Freem.  172. 

6.  See    Pleading;     Chamberlayne'a         9.  1  Chamberlayne  on  Evidence,  § 
Best's  Evidence,  §§  253,  note,  337.  703  et  seq. 
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dividuals  to  be  possessed  of  the  usual  powers  and  faculties 
of  the  human  race;  such  as  common  understanding,  the 
power  of  procreation  within  the  usual  ages,  etc. 

Under  this  head  come  the  important  and  diflBcult  ques- 
tions of  the  maximum  and  minimum  term  of  gestation  of 
the  human  foetus.  These  are  medico-legal  subjects,  on 
which,  where  we  are  not  tied  up  by  any  positive  rule  of  law, 
the  opinions  of  physiologists  and  physicians  must  neces- 
sarily have  great  weight.^ 

Presumptions  of  this  kind,  derived  from  observation  of 
the  moral  world.  Many  of  these  are  founded  on  the  feel- 
ings and  emotions  natural  to  the  human  heart,  of  which 
we  have  already  seen  an  instance  in  the  celebrated  judg- 
ment of  Solomon.  Thus,  it  is  held  that  money  advanced  by 
a  parent  to  his  child  is  intended  as  a  gift,  not  as  a  loan,  etc.* 

It  is  also  a  maxim  running  through  the  whole  law,  that 
every  person  must  be  taken  to  intend  the  natural  conse- 
quences of  his  acts.  The  principal  applications  of  this 
maxim  are  to  be  found  in  criminal  cases.* 


Subsection  III. 

Presumptions  against  Misconduct. 

1.  It  is  a  praesumptio  juris,  running  through  the  whole 
law  of  England,  that  no  person  shall,  in  the  absence  of  crim- 
inative proof,  be  supposed  to  have  committed  any  viola- 
tion of  the  criminal  law, —  whether  malum  in  se  or  malum 
prohibitum, —  or  to  have  done  any  act  subjecting  him  to 
any  species  of  punishment,  such,  for  instance,  as  a  contempt 
of  court;  or  involving  a  penalty,  such  as  loss  of  dower,  etc. 
And  this  presumption  is  not  conJBned  to  proceedings  insti- 
tuted for  the  purpose  of  punishing  the  supposed  offence, 
or  of  dealing  with  the  supposed  conduct;  but  it  holds  in  all 
proceedings,  for  whatever  purpose  originated,  and  whether 

1.  See    Eweirs    Medical    Jurispru-  «.  Chamberlayne's  Best's  Evidence, 

dence  (2d  Ed.),  p.  190  et  t«g.,  as  to  8S  341343. 

the  maximum  and  minimum  terms  of  8.  Id.,   344;    Wash.    Or. 

gestation.  Ed.),  7. 
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the  guilt  of  the  party  comes  in  question  directly  or  collater- 
ally. It  is  therefore  a  settled  mle  in  criminal  cases,  that 
the  accused  most  be  presumed  to  be  innocent  until  proved 
to  be  guilty;  and  consequently,  that  the  onus  of  proving 
everything  essential  to  the  establishment  of  the  charge 
against  him  lies  on  the  prosecutor.^  It  is,  however,  in  gen- 
eral sufficient  to  prove  a  prima  facie  case. 

It  is  a  branch  of  this  rule,  that  ambiguous  instruments  or 
acts  shall,  if  possible,  be  construed  so  as  to  have  a  lawful 
meaning. 

2.  All  persons  are  presumed  to  have  duly  disdiarged  any 
obligation  imposed  on  them  either  by  unwritten  or  written 
law.*^  Thus,  the  judgment  of  courts  of  competent  jurisdic- 
tion are  presumed  to  be  well  founded,  and  their  records  to 
be  correctly  made;  judges  and  jurors  are  presumed  to  do 
nothing  causelessly  or  maliciously. 

3.  It  is  a  principle  of  law  nearly,  if  not  altogether,  as 
universal  as  the  former,  that  ''  Odiosa  et  inhonesta  non 
sunt  in  lege  praesumenda/'®  In  futherance  of  this,  it  is  a 
maxim  that  fraud  and  covin  are  never  presumed,  even  in 
third  parties  whose  conduct  only  comes  in  question  collater- 
ally. So,  the  law  presumes  against  vice  and  immorality; 
and,  on  this  ground,  presumes  strongly  in  favor  of  marriage. 

One  of  the  strongest  illustrations  of  this  principle  (al- 
though resting  also  in  some  degree  on  grounds  of  public 
policy)  is  the  presumption  in  favor  of  the  legitimacy  of 
children.^ 

4.  Wrongful  or  tortious  conduct  will  not  be  presumed. 
Thus,  no  species  of  ouster,  such  as  disseisin,  discontinuance, 
etc.,  will  be  presumed  without  proof,  either  direct  or  pre- 
sumptive.® 

5.  Want  of  religious  belief,  or  irreligious  conduct,  will 
not  be  presumed.  **A11  the  members  of  a  Christian  com- 
munity being  presumed  to  entertain  the  common  faith,  no 

4.  2  Chamberlayne  on  Evidence,  99         6.  Odious  and  dishonest  things  are 
1328,  1229  and  cases  cited;  Chamber-      iiot  to  be  presumed  by  the  law. 
layne*s  Best's  Evidence,  9  346  et  aeq.         7.  Chamberlayne's  Best's  Evidence, 

ft.  Id.  9  349  and  cases  cited. 

8.  Id.,  9  351. 
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man  is  supposed  to  disbelieve  the  existence  and  moral  gov- 
ernment of  God.* 

6.  All  testimony  given  in  a  conrt  of  justice  is  presumed 
to  be  true  until  the  contrary  appears.^ 

Subsection  IV. 
Presumptions  in  Favor  of  the  Validity  of  Acts. 

The  important  maxims,  ''  Omnia  praesumuntur  rite  esse 
acta,"  **  Omnia  praesumuntur  solenniter  esse  acta,''^ 
**  Omnia  praesumuntur  legitime  facta,  donee  probetur  in 
contrarium,''  etc.,  must  not  be  understood  as  of  universal 
application.  The  extent  to  which  presumptions  will  be 
made  in  support  of  acts  depends  very  much  on  whether  they 
are  favored  or  not  by  law,  and  also  on  the  nature  of  the  fact 
required  to  be  presumed.  The  true  principle  intended  to  be 
conveyed  by  the  rule,  **  Omnia  praesumuntur  rite  esse 
acta,"  and  the  other  expressions  just  quoted,  seems  to  be, 
that  there  is  a  general  disposition  in  courts  of  justice  to 
uphold  official,  judicial,  and  other  acts,  rather  than  to  ren- 
der them  inoperative;  and  with  this  view,  where  there  is 
general  evidence  of  acts  having  been  legally  and  regularly 
done,  to  dispense  with  proof  of  circumstances  strictly  speak- 
ing essential  to  the  validity  of  those  acts,  and  by  which  they 
were  probably  accompanied  in  most  instances,  although 
in  others  the  assumption  rests  solely  on  grounds  of  public 
policy. 

Taking  a  general  view  of  the  subject,  the  acts  or  things 
thus  presumed  are  divisible  into  three  classes:  1.  Where 
from  the  existence  of  posterior  acts  in  a  supposed  chain  of 
events  the  existence  of  prior  acts  in  the  chain  is  inferred 
or  assumed,  —  as  where  a  prescriptive  right,  or  a  grant,  is 
inferred  from  modem  enjoyment.  2.  Where  the  existence 
of  posterior  acts  is  inferred  from  that  of  prior  acts,  —  as 
where  the  sealing  and  delivery  of  a  deed  purporting  to  be 

9.  Id.,  §  351.  Broom's    Leg.    Max.,    •847.      See    3 

1.  Id.,  §  352.  Chamberlayne  on   Evidence,   §   1049; 

8.  All  acts  are  presumed  to  have  Chamberlayne's     Best's    Evidence,    % 

been     rightly    and    regularly     done.  353  et  acq,  and  cases  cited. 
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signed,  sealed,  and  delivered,  are  inferred  on  proof  of  the 
signing  only.  This  is  manifestly  the  reverse  of  the  former, 
and,  as  a  general  rule,  the  presumption  is  much  weaker. 
3.  Where  intermediate  proceedings  are  presumed,  —  as 
where  livery  of  seisin  is  presumed,  on  proof  of  a  feoflFment 
and  twenty  years'  enjoyment  under  it. 
This  principle  will  be  considered:  — 

1.  With  respect  to  official  appointments.  It  is  a  general 
principle,  that  a  person's  acting  in  a  public  capacity  is 
prima  facie  evidence  of  his  having  been  duly  authorized  so 
to  do.^  And  the  principle  holds  in  criminal  cases  as  well  as 
in  civil. 

This  presumption  is  not  restricted  to  appointments  of  a 
strictly  public  nature.  It  has  been  held  to  apply  to  con- 
stables and  watchmen  appointed  by  commissioners  under 
a  local  act.  But  it  does  not,  at  least  in  general,  hold  in  the 
case  of  private  individuals,  or  agents  supposed  to  be  acting 
by  their  authority.  Thus,  it  does  not  apply  to  an  executor 
or  administrator. 

2.  The  maxim,  *^  Onmia  praesumnntur  rite  esse  acta»'^ 
holds  in  many  cases  where  acts  are  required  to  be  done  by 
official  persons,  or  with  their  concurrence.^ 

3.  With  respect  to  judicial  acts  the  maxim,  ^^  Ommia 
praesumnntur  rite  esse  acta,''  has  here  a  much  more  limited 
application.  **  With  respect  to  the  general  principle  of 
presuming  a  regularity  of  procedure,  it  may  perhaps  appear 
to  be  the  true  conclusion,  that,  wherever  acts  are  apparently 
regular  and  proper,  they  ought  not  to  be  defeated  by  the 
mere  suggestion  of  a  possible  irregularity.  This  principle, 
however,  ought  not  to  be  carried  too  far,  and  it  is  not  de- 
sirable to  rest  upon  a  mere  presumption  that  things  were 
properly  done,  when  the  nature  of  the  case  will  admit  of 
positive  evidence  of  the  fact,  provided  it  really  exists."  It 
is  a  principle  that  irregularity  will  not  be  presumed,  and 
there  are  several  instances  to  be  found  in  the  books  of  the 

S.  Wadington  ▼.  Roberta,  L.  R.  3         4.  Id. 
Q.    B.    579;    Chamberlayne'8    Best's 
ETidence,  {  359. 
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courts  dispensing  with  formal  proof  of  things  necessary,  in 
strictness,  to  give  validity  to  judicial  acts. 

The  maxim, ''  Omnia  praesomnntnr  rite  esse  acta,''  does 
not  apply  to  give  jurisdiction  to  magistrates,  or  other  in- 
ferior tribunals.^ 

4.  As  to  the  application  of  this  maxim  to  extra-judicial 
acts,  such  as  written  instruments,  and  matters  in  pais,  it  is 
an  established  rule,  that  deeds,  wills,  and  other  attested 
documents,  which  are  thirty  years  old  or  upwards,  and  are 
produced  from  an  unsuspected  repository,  prove  them- 
selves; although  it  is  still  competent  to  the  opposite  party 
to  call  witnesses  to  disprove  the  regularity  of  the  execution. 
And  there  are  many  instances  of  the  application  of  this  pre- 
sumption, even  where  it  is  strictly  necessary  to  prove  the 
execution  of  an  attested  instrument.  Thus,  where  a  deed  is 
produced,  purporting  to  have  been  executed  in  due  form  by 
signing,  sealing,  and  delivery,  but  the  attesting  witnesses 
can  only  speak  to  the  fact  of  signing,  it  may  be  properly 
left  to  the  jury  to  presume  a  sealing  and  delivery.® 

So,  collateral  facts  requisite  to  give  validity  to  instru- 
ments will,  in  general,  be  presumed. 

This  principle  has  also  been  extended  to  the  construction 
of  instruments.  Thus,  where  deeds  bear  date  on  the  same 
day,  a  priority  of  execution  will  be  presumed,  to  support 
the  dear  intention  of  parties.^ 

Subsection  V. 

Presumptions  from  Possession  and  User. 

By  the  law  of  England,  possession,  or  quasi  possession, 
as  the  case  may  be,  is  prima  facie  evidence  of  property,  — 
*'  Melior  (potior)  est  conditio  possidentis;  ''*  and  the  pos- 
session of  real  estate,  or  the  reception  of  the  rents  and 

i.  Chamberlayne's  Best's  ETidence,      S  362;  2  Chamberlayne  on  ETidence, 
II  360,  861  and  notes.    See  ante,  thU      M  1195,  11^6. 
Tolume,  Jurisdiction,  Ck)urts.  7.  Chamberlayne's  Best's  Evidence, 

6.  Burling  ▼.  Paterson,  9  C.  &  P.      |  364. 
670;  Chamberlayne's  Best's  Evidence,         8.  Better  is  the  condition  of  the  de- 
fendant. 
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profits  from  the  person  in  possession,  is  prima  facie  evidence 
of  the  highest  estate  in  that  property,  namely,  a  seisin  in 
fee.  But  the  strength  of  the  presumption  arising  from  pos- 
session of  any  kind  is  materially  increased  by  the  length 
of  the  time  of  enjoyment,  and  the  absence  of  interruption 
or  disturbance  from  others,  who,  supposing  it  illegal,  were 
interested  in  putting  an  end  to  it.  The  rule  is,  that,  where 
the  facts  show  the  long-continued  exercise  of  a  right,  the 
court  is  bound  to  presume  a  legal  origin,  if  such  be  pos- 
sible, in  favor  of  the  right. 

1.  Among  the  various  ways  in  which  a  title  to  property 
can  be  acquired,  most  systems  of  jurisprudence  recognize 
that  of  *'  prescription,''  or  undisturbed  possession  or  user 
for  a  period  of  time,  longer  or  shorter  as  fixed  by  law.  Ac- 
cording to  the  common  law  of  England,  this  species  of  title 
cannot  be  made  to  land  or  corporeal  hereditaments,  or  to 
such  incorporeal  rights  as  must  arise  by  matter  of  record; 
and  it  is  in  general  restricted  to  things  which  may  be 
created  by  grant,  such  as  rights  of  conunon,  easements, 
franchises  which  can  be  created  by  grant  without  record, 
etc. 

At  the  conunon  law,  every  prescription  must  have  been 
laid  in  the  tenant  of  the  fee  simple;  and  parties  holding  any 
inferior  interest  in  the  land  could  not  prescribe,  by  reason 
of  the  imbecility  of  their  estates;  but  were  obliged  to  pre- 
scribe under  cover  of  the  tenant  in  fee,  by  alleging  his  im- 
memorial right  to  the  subject-matter  of  the  claim,  and  de- 
ducting their  own  title  from  him. 

A  prescriptive  or  customary  right,  in  order  to  be  valid, 
must  have  existed  undisturbed  from  time  immemorial;  by 
which,  at  the  common  law,  was  meant,  as  the  words  imply, 
that  no  evidence,  verbal  or  written,  could  be  adduced  of  any 
time  when  the  right  was  not  in  existence.  By  an  equitable 
construction  of  the  statute  West.  1  (3  Edw.  I.),  c.  39,  a 
period  of  legal  memory  was  established  —  in  contradistinc- 
tion to  that  of  living  memory  —  by  which  every  presump- 
tive claim  was  deemed  indefeasible,  if  it  had  existed  from 
the  first  day  of  the  reign  of  Richard  I.  (a.  d.  1189) ;  and,  on 
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the  other  hand,  to  be  at  once  at  an  end  if  shown  to  have  had 
its  commencement  since  that  period. 

After  the  time  of  limitation  had  been  further  reduced  to 
sixty  years  by  32  Hen.  VIII.,  c.  2,  and  in  many  cases,  in- 
cluding the  action  of  ejectment,  to  twenty  years  by  21  Jac. 
I.,  c.  16,  it  might  have  been  expected  that,  by  a  similar 
equitable  construction,  the  time  of  prescription  would  have 
been  proportionably  shortened.  This,  however,  was  not 
done,  and  it  remained  as  before.  But  the  Stat.  32  Hen.  VIII., 
c.  2,  affected  the  subject  in  this  way,  that  whereas,  pre- 
viously, a  man  might  have  prescribed  for  a  right,  the  enjoy- 
ment of  which  had  been  suspended  for  an  indefinite  number 
of  years,  it  was  thereby  enacted  that  no  person  should  make 
any  prescription  by  the  seisin  or  possession  of  his  ancestors 
or  predecessors,  unless  such  seisin  or  possession  had  been 
within  sixty  years  next  before  such  prescription  made.® 

A  prescriptive  title  once  acquired  may  be  destroyed  by 
interruption.  But  this  must  be  understood  to  be  an  inter- 
ruption of  the  right,  not  simply  an  interruption  of  the  user. 
Thus,  a  prescriptive  right  may  be  lost  or  extinguished  by 
a  unity  of  possession  of  the  right  with  an  estate  in  the  land 
as  high  and  perdurable  as  that  in  the  subject-matter  of  the 
right. 

The  time  of  prescription  thus  remaining  unaltered,  it  is 
obvious  that,  if  strict  proof  were  required  of  the  exercise  of 
the  supposed  right  up  to  the  time  of  Richard  I.,  the  difficulty 
of  establishing  a  prescriptive  claim  must  have  increased 
With  each  successive  generation.  The  mischief  was,  how- 
ever, considerably  lessened  by  the  rules  of  evidence  estab- 
lished by  the  courts.  Modem  possession  and  user  being 
prima  facie  evidence  of  property  and  right,  the  judges  at- 
tached to  them  an  artificial  weight,  and  held  that,  when 
uninterrupted,  uncontradicted,  and  unexplained,  they  con- 
stituted proof  from  which  a  jury  ought  to  infer  a  prescrip- 
tive right,  coeval  with  the  time  of  legal  memory. 

The  length  of  possession  and  user  necessary  for  this  pur- 
pose depends  in  some  degree  on  circumstances  and  the 

9,  Consult    the    local    statutes    of  limitation  on  this  subject. 
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nature  of  the  right  claimed.  Generally,  in  the  case  of  things 
to  which  a  title  may  be  made  by  prescription,  proof  of  en- 
joyment as  far  back  as  living  memory  raises  a  presxmiption 
of  enjoyment  from  the  remote  era.  And  a  like  presumption 
may  be  made  from  an  uninterrupted  enjoyment  for  a  con- 
siderable number  of  years. 

Where  there  is  general  evidence  of  a  prescriptive  claim 
extending  over  a  long  time,  the  presumption  of  a  right  ex- 
isting from  time  immemorial  will  not  be  defeated  by  proof 
of  slight,  partial,  or  occasional  variations  in  the  exercise 
or  extent  of  the  right  claimed. 

Although  the  user  is  not  sufficiently  long  or  imiform  to 
raise  the  presumption  of  a  prescriptive  right,  still  it  is  en- 
titled to  its  legitimate  weight  as  evidence,  from  which, 
coupled  with  other  circumstances,  the  jury  may  find  the 
existence  of  the  right. 

The  presumption  of  prescriptive  right  derived  from  en- 
jojrment,  however  ancient,  is  instantly  put  an  end  to  when 
the  right  is  shown  to  have  originated  within  the  period  of 
legal  memory;  *  and  it  is  of  course  liable  to  be  rebutted  by 
any  species  of  legitimate  evidence,  direct  or  presumptive; 
or  even  by  the  nature  of  the  alleged  right  itself,  which  may 
make  it  impossible  that  it  should  have  existed  from  the  time 
of  Richard  I. 

Notwithstanding  the  desire  of  the  courts  to  uphold  pre- 
scriptive rights,  there  were  many  cases  in  which  the  ex- 
treme length  of  the  time  of  legal  memory  exercised  a  very 
mischievous  effect;  as  the  presumption  from  user,  however 
strong,  was  liable  to  be  altogether  defeated  by  showing  the 
origin  of  the  claim  at  any  time  since  the  1  Richard  I.  (a.  d. 
1189).  Besides,  possession  and  user  are  in  themselves 
legitimate  evidence  of  the  existence  of  rights  created  since 
that  period,  the  more  obvious  and  natural  proofs  of  which 
may  have  perished  by  time  or  accident.  ^^  Tempus/^  says 
Sir  Edward  Coke,  ^^  est  edax  rerum;^  and  records  and  letters 
patent,  and  other  writings,  either  consume,  or  are  lost,  or 
embezzled;  and  God  forbid  that  ancient  grants  and  acts 
should  be  drawn  in  question,  although  they  cannot  be 

1.  See  local  statutes  of  limitation.         8.  Time  is  the  devourer  of  things. 
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showily  which,  at  the  first,  was  necessary  to  the  perfection 
of  the  thing.'*  Acting  partly  on  this  principle,  bnt  chiefly 
for  the  furtherance  of  justice  and  the  sake  of  peace,  by 
quieting  possession,  the  judges  attached  an  artificial  wdght 
to  the  possession  wd  user  of  such  matters  as  lie  in  grant, 
where  no  prescriptive  claim  was  put  forward;  and  in 
process  of  time  they  established  it  as  a  rule,  that  twenty 
years'  adverse  and  uninterrupted  enjojrment  of  an  incor- 
poreal hereditament,  uncontradicted  and  unexplained,  was 
cogent  evidence  from  which  the  jury  should  be  directed  con* 
clusively  to  presume  a  grant,  or  other  lawful  origin  of  the 
possession.  This  period  of  twenty  years  seems  to  have 
been  adopted  by  analogy  to  the  Statute  of  Limitations,  21 
Jac.  I.,  c.  16,  which  makes  an  adverse  enjoyment  for  twenty 
years  a  bar  to  an  action  of  ejectment.  For,  as  an  adverse 
possession  of  that  duration  gave  a  possessory  title  to  the 
land  itself,  it  seemed  reasonable  that  it  should  afford  a  pre- 
sumption of  right  to  a  minor  interest  arising  out  of  the  land. 
The  practical  effect  of  this  qtmsi  praesumptio  juris^  was 
considerably  increased  by  the  decision  in  Bead  v.  Brook- 
man;*  namely,  that  it  was  competent  to  plead  a  right  to  an 
incorporeal  hereditament  by  deed,  and  excuse  profert  of 
the  deed  by  alleging  it  to  have  been  lost  by  time  and  acci- 
dent. It  became,  therefore,  a  usual  mode  of  claiming  title 
to  an  incorporeal  hereditament,  to  allege  a  feigned  grant, 
within  the  time  of  legal  memory,  from  some  owner  of  the 
land  or  other  person  capable  of  making  such  grant,  to  some 
tenant  or  person  capable  of  receiving  it,  setting  forth  the 
names  of  the  supposed  parties  to  the  document,  with  the 
excuse  for  profert  that  the  document  had  been  lost  by  time 
and  accident.  On  a  traverse  of  the  grant,  proof  of  uninter- 
rupted enjoyment  for  twenty  years  was  held  cogent  evi- 
dence of  its  existence;  and  this  was  termed  making  title  by 
' '  non-existing  grant."  *  *  The  presumption  of  right  in  such 
cases,"  says  Mr.  Starkie,  **  is  not  conclusive;  in  other 
words,  it  is  not  an  inference  of  mere  law,  to  be  made  by  the 
courts;  yet  it  is  an  inference  which  the  courts  advise  juries 

3.  As  it  were,  presumption  of  law.  4.  3  T.  R.  151. 
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to  make,  wherever  the  presumption  stands  nnrebutted  by- 
contrary  evidence/* 

In  order,  however,  to  raise  this  presumption  against  the 
owner  of  the  inheritance,  the  possession  must  be  with  his 
acquiescence;  and  such  a  possession  with  the  acquiescence 
of  a  tenant  for  life,  or  other  inferior  interest  in  the  land, 
although  evidence  against  the  owner  of  the  particular  es- 
tate, will  not  bind  the  fee.  But  the  acquiescence  of  the 
owner  of  the  inheritance  may  either  be  proved  directly,  or 
inferred  from  circumstances. 

This  presumption  only  obtains  its  practically  conclusive 
character,  when  the  evidence  of  enjoyment  during  the  re- 
quired period  remains  uncontradicted  and  unexplained.*^ 

2.  We  proceed,  in  the  second  place,  to  consider  the  pre- 
sumptions made  from  user,  in  cases  of  incorporeal  rights 
not  coining  within  the  statutes  above  referred  to.  Among 
the  foremost  of  these  may  be  ranked  the  presumption  of 
the  dedication  of  highways  to  the  public.  ^  ^  A  road  becomes 
public  by  reason  of  a  dedication  of  the  right  of  passage  to 
the  public  by  the  owner  of  the  soil,  and  of  an  acceptance 
of  the  right  by  the  public.**  And  such  dedication  may  be 
either  general  or  limited, —  e.  g.,  the  owner  of  the  soil  may 
dedicate  a  footway  to  the  public,  subject  to  his  right  of 
periodically  ploughing  it  up.  The  fact  of  dedication  may 
either  be  proved  directly,  or  inferred  from  circumstances, 
especially  from  that  of  permissive  user  on  the  part  of  the 
public,  if  a  man  opens  his  land  so  that  the  public  pass  over 
it  continually,  the  public,  after  a  user  of  a  very  few  years, 
will  acquire  a  right  of  way,  unless  some  act  be  done  by  the 
owner  to  show  that  he  had  intended  only  to  give  a  license 
to  pass  over  the  land,  and  not  to  dedicate  a  right  of  way  to 
the  public.  Among  acts  of  this  kind  may  be  reckoned  the 
putting  up  a  bar,  or  excluding  by  positive  prohibition  per- 
sons from  passing.  The  common  course  is  by  shutting  up 
the  passage  for  one  day  in  each  year.    Where  no  acts  of  this 

5.  See  the  statutes  2  &  3  Will.  IV.,  also,  3  Chamberlayne  on  Evidence,  §$ 

c.   71   and   100,   shortening  the  time  1163a,  1163b;   Chamberlayne's  Best's 

of  prescription  in  certain  cases  and  Evidence,   Book   3,   pt.   3,   subsec.    5, 

the  local  statutes  of  limitation.    See,  9  366  ei  aeq.  and  cases  cited. 
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nature  have  been  done,  there  is  no  fixed  mle  as  to  the  length 
of  nser,  which  is  sufScient,  when  nnaccompanied  by  other 
drcnmstances,  to  constitnte  presumptive  evidence  of  a  dedi- 
cation; but  unquestionably  a  much  shorter  time  will  suffice 
than  is  required  to  raise  the  presumption  of  a  grant  among 
private  individuals.  But  the  animus  or  intention  of  the 
owner  of  the  soil  in  doing  the  act,  or  permitting  the  passage, 
must  be  taken  into  consideration.  **  In  order  to  constitute 
a  valid  dedication  to  the  public  of  a  highway  by  the  owner 
of  the  soil,  it  is  clearly  settled  that  there  must  be  an  inten- 
tion to  dedicate,  —  there  must  be  an  animus  dedicandi,  of 
which  the  user  by  the  public  is  evidence,  and  no  more;  and 
a  single  act  of  interruption  by  the  owner  is  of  much  more 
weight,  upon  a  question  of  intention,  than  many  acts  of 
enjoyment.  *'  But  the  dedication  of  a  highway  to  the  public 
must  be  the  act,  or  at  least  with  the  consent,  of  the  owner 
of  the  fee;  the  act  or  assent  of  a  tenant  for  any  less  interest 
will  not  suffice,  although  the  assent  of  the  owner  of  the  in- 
heritance may  be  inferred  from  circumstances. 

The  presumption  of  the  surrender  or  extinguishment  of 
incorporeal  rights  by  non-user.  This  is  altogether  un- 
affected by  the  prescription  acts.  The  result  of  the  cases 
seems  to  be  that  the  non-user  of  a  privilege  or  easement  is 
merely  evidence  of  abandonment;  and  that  the  question  of 
abandonment  is  one  of  fact,  which  must  be  determined  on 
the  whole  of  the  circumstances  of  each  particular  case. 

Easements  are  divided  into  continuous  and  intermittent, 
—  the  former  being  those  of  which  the  enjoyment  is  or  may 
be  continual,  without  the  necessity  of  any  actual  inter- 
ference by  man,  as  water-spouts,  the  right  to  air,  light,  etc.; 
and  the  latter  being  those  of  an  opposite  description,  such 
as  rights  of  way,  etc.  With  respect  to  continuous  ease- 
ments, the  correct  inference  from  the  cases  seems  to  be,  that 
there  is  no  time  fixed  by  law  during  which  the  cessation  of 
enjojrment  must  continue,  in  order  to  raise  the  presumption 
of  an  abandonment;  but  it  is  for  the  jury  to  take  all  the  cir- 
cumstances of  the  case  into  their  consideration,  in  order  to 
see  if  there  has  been  an  intention  to  renounce  the  right. 
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With  respect  to  easements  of  the  intermittent  kind,  it 
seems  dear  that  mere  intermittence  of  the  user,  or  slight 
alterations  in  the  mode  of  enjojrment,  will  not  be  sufficient 
to  destroy  the  right,  when  circumstances  do  not  show  any 
intention  of  relinquishing  it;  whilst,  on  the  other  hand,  a 
much  shorter  period  than  twenty  years,  when  it  is  accom- 
panied by  circumstances  such  as  disclaimer,  or  other  indi- 
cation of  intention  to  abandon  the  right,  will  be  sufficient 
to  raise  the  presumption  of  extinguishments 

Licenses  may  be  presumed;  and,  as  a  general  rule,  from  a 
much  shorter  period  of  enjoyment  than  twenty  years.® 

3.  Presumptions  of  fact  in  support  of  beneficial  enjoy- 
ment. The  general  principle  governing  the  subject  is  thus 
stated  by  Tindal,  C.  J.:  *'  No  case  can  be  put  in  which  any 
presumption  '*  {semhle,  any  artificial  presumption)  *'  has 
been  made,  except  where  a  title  has  been  shown  by  the 
party  who  calls  for  the  presumption,  good  in  substance,  but 
wanting  some  collateral  matter  to  make  it  complete  in  point 
of  form.  In  such  case,  where  the  possession  is  shown  to 
have  been  consistent  with  the  existence  of  the  fact  directed 
to  be  presumed,  and  in  such  cases  only,  has  it  ever  been 
allowed. '* 

There  is  hardly  a  species  of  act  or  document,  public  or 
private,  that  will  not  be  presumed  in  support  of  possession. 
Matters  of  record  generally,  and  even  acts  of  Parliament, 
at  least  very  ancient  ones,  will  thus  be  presumed;  as  also 
will  grants  from  the  Crown,  letters  patent,  writs  of  ad  quod 
damnum  and  inquisitions  thereon,  by-laws  of  corporations, 
fines  and  recoveries,  etc.® 

Subsection  VI. 

Presumptions  from  the  Ordinary  Conduct  of  Mankind,  the 
Habits  of  Society,  and  the  Usages  of  Trade. 

The  presumptions  drawn  from  the  ordinary  conduct  of 
mankind,  the  habits  of  society,  and  the  usages  of  trade,  are 

7.  See,  generally,  Chamberlayne's  East,  56;  Thompson  v.  Carr,  5  N.  H. 
Best's  Evidence,  Book  3,  pt.  2,  subsec.      510. 

5,  and  authorities  cited.  9.  Chamberlayne's  Best's  Evidence, 

8.  Doe  GT  dem  Foley  v.  WiUon,  11      §  393;  Nixon  v.  Car  Co.,  28  Miss.  431, 


Digitized  by  VjOOQ IC 


AND  Fictions  op  Law.  505 

nninerotui;  and  several  of  them  come  under  the  head  of 
presumptions  of  law.  The  occupation  of  land  carries  with 
it  an  implied  agreement,  on  the  part  of  the  tenant,  to  man- 
age the  laud  according  to  the  course  of  good  husbandry  and 
the  custom  of  the  country.  A  promise  to  marry  generally 
is  interpreted  as  a  promise  to  marry  within  a  reasonable 
time;  and,  on  proof  of  a  regular  marriage  per  verba  de 
praesenti,^  consummation  is  implied.  The  cancelling  or 
taking  the  seals  off  a  deed,  or  tearing  a  will  in  pieces,  is 
prima  facie  evidence  of  revocation.^ 

It  may  be  stated  as  a  general  rule,  that,  prima  facie,  docu- 
ments should  be  taken  to  have  been  made  or  written  on 
the  day  they  bear  date.  This  has  been  held  to  apply  to 
letters,  bills  of  exchange,  and  promissory  notes,  and  the  in- 
dorsements on  them,  and  also  to  banker's  checks.^ 

Many  presumptions  are  drawn  from  the  usual  course  of 
business  in  public  offices.  With  regard  to  the  course  of 
the  post,  it  was  in  several  early  cases  ruled  that,  if  a  letter 
is  put  into  a  post-oflfice,  that  is  prima  fade  proof,  until  the 
contrary  appears,  that  the  party  to  whom  it  is  addressed 
received  it  in  due  course.'*  Presumptions  of  this  kind  are 
also  made  from  the  course  of  business  in  private  offices; 
such  as  those  of  merchants,  solicitors,  etc. 

There  are  several  other  presumptions  drawn  from  the 
usages  of  trade.  Thus,  where  a  partnership  is  found  to 
exist  between  two  persons,  but  there  is  no  evidence  to  show 
in  what  proportions  they  are  interested,  it  is  presumed  that 
they  are  interested  in  equal  moieties.**  So,  bills  of  exchange 
and  promissory  notes  are  presumed  to  have  been  given  for 
consideration. 

1.  By  words  of  the  present.  4.  Stockton  v.  Collin,  7  M.  A  W. 

S.  See,    generally,    Chamberlayne's  515.     The   American   cases    will    be 

Best's  Eridence,  {  400  et  «eg.  found  collected  in  2  Chamberlayne  on 

8.  Anderson  v.  Weston,  6  Bing.  N.  Evidence,  {  1057,  notes. 

C.  296;  Laws  v.  Rand,  8  C.  B.  N.  S.  5.  See  po8t,  Partnership. 
448. 
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Subsection  VIL 

Presumption  of  the  Continuance  of  Things  in  the  State  in 
which  they  have  once  existed. 

It  is  a  very  general  presumption,  that  things  once  proved 
to  have  existed  in  a  particular  state  are  to  be  understood 
as  continuing  in  that  state  until  the  contrary  is  established 
by  evidence,  either  direct  or  circumstantial.  Thus,  where 
seisin  of  an  estate  has  been  shown,  its  continuance  will  be 
presumed;  as  also  will  that  of  a  parochial  settlement,  of  the 
authority  of  an  agent,  etc.  So,  although  the  law  in  general 
presumes  against  insanity,  yet,  where  the  fact  of  insanity 
has  been  shown,  its  continuance  will  be  presumed;  and  the 
proof  of  a  subsequent  lucid  interval  lies  on  the  party  who 
asserts  it.* 

There  are  two  particular  cases  which  will  require  special 
consideration:  namely,  the  presumption  of  the  continuance 
of  debts,  obligations,  etc.,  until  discharged  or  otherwise  ex- 
tinguished; and  the  presumption  of  the  continuance  of 
human  life.  With  respect  to  the  former  of  these,  a  debt 
once  proved  to  have  existed  is  presumed  to  continue,  unless 
pasrment,  or  some  other  discharge,  be  either  proved  or 
established  by  circumstances.  A  receipt  under  hand  and 
seal  is  the  strongest  evidence  of  payment,  for  it  amounts 
to  an  estoppel,  conclusive  on  the  party  making  it;  but  a 
receipt  under  hand  alone,  or  a  verbal  admission  of  payment, 
is  in  general  only  prima  facie  evidence  of  it,  and  may  be 
rebutted.  The  fact  of  payment  may  be  presumed  from  any 
other  circumstance  which  renders  that  fact  probable;  as, 
for  instance,  the  settlement  of  accounts  subsequent  to  the 
accruing  of  the  debt,  in  which  no  mention  is  made  of  it.^ 

Presumptions  respecting  the  continuance  of  human  life. 
There  is  certainly,  in  the  English  law,  no  praesnmptio  juris 
relative  to  the  continuance  of  life,  in  the  abstract.  The 
death  of  any  party  once  shown  to  have  been  alive  is  matter 
of  fact  to  be  determined  by  a  jury;  and  as  the  presumption 

6.  See,    generally,    Chamberlayne'a  7.  See  Chamberlayne*®  Best's  Evi- 

Best's  Evidence,  §  405  et  acq.  dence,  §  406. 
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is  in  favor  of  the  continuance  of  life,  the  onns  of  proving 
the  death  lies  on  the  party  who  asserts  it. 

The  fact  of  death  may,  howeveri  be  proved  by  presump- 
tive, as  well  as  by  direct  evidence.  When  a  person  goes 
abroad,  and  has  not  been  heard  of  for  a  long  time,  the  pre- 
sumption of  the  continuance  of  life  ceases  at  the  expiration 
of  seven  years  from  the  period  when  he  was  last  heard  of. 
And  the  same  rule  holds,  generally,  with  respect  to  persons 
who  are  absent  from  their  usual  places  of  resort,  and  of 
whom  no  account  can  be  given.  This  is  a  mixed  presump- 
tion, said  to  have  been  adopted  by  analogy  to  the  statutes 
1  Jac.  I.,  c.  11,  8.  2,  and  19  Car.  IL,  c.  6,  s.  2.® 

But  where  a  party  has  been  absent  for  seven  years,  with- 
out having  been  heard  of,  the  only  presumption  arising  is 
that  he  is  dead;  there  is  none  as  to  the  time  of  his  death. 
And  if  it  be  sought  to  establish  the  precise  time  of  such 
person's  death,  this  must  be  done  aflSrmatively,  by  evidence 
of  some  sort  beyond  the  mere  fact  that  seven  years  have 
elapsed  since  such  person  was  last  heard  of.® 

No  presumption  of  survivorship.  Where  several  persons, 
generally  of  the  same  family,  have  perished  by  a  common 
calamity,  such  as  shipwreck,  earthquake,  conflagration,  rail- 
way accident,  or  battle,  and  where  the  priority  in  point  of 
time  of  the  death  of  one  over  the  rest  exercises  an  influence 
on  the  rights  of  third  parties,  the  English  law  recognizes 
no  artificial  presumption,  but  leaves  the  real  or  supposed 
superior  strength  of  one  of  the  persons  perishing  by  a 
common  calamity  to  its  natural  weight,  i.  e.,  as  a  circum- 
stance proper  to  be  taken  into  consideration  by  a  judicial 
tribunal,  but  which  standing  alone  is  insufl5cient  to  shift 
the  burden  of  proof.* 

8.  Id.,    fi    408;    Swell's   Med.   Jur.         1.  See  Ewell's  Med.  Jur.   (2d  Ed.) 
(2d  Ed.)   272,  273.  273;  2  Chamberlayne  on  Evidence,  f 

9.  Id.     See,  also,  2  Chamberlayne  1177  and  cases  cited, 
on  Evidence,  {  1229;  Ruloff  v.  People, 

18  N.  Y.  179. 
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Subsection  VIII. 
Presumptions  in  Disfavor  of  a  Spoliator. 

Another  very  important  maxim  is,  *'  Omnia  praesn- 
mnntnr  contra  spoliatorem,''  or  '*  Omnia  praesumnntor  in 
odium  spoliatoris/'^  a  maxim  resting  partly  on  natural 
equity,  but  much  strengthened  by  the  artificial  policy  of 
law.  The  leading  case  on  this  subject  is  that  of  Armory  v. 
Delamirie,'  where  a  person  in  a  humble  station  of  life, 
having  found  a  jewel,  took  it  to  the  shop  of  a  goldsmith  to 
inquire  its  value,  who,  having  got  the  jewel  into  his  posses- 
sion under  pretence  of  weighing  it,  took  out  the  stones,  and, 
on  the  finder  refusing  to  accept  a  small  sum  for  it,  returned 
to  him  the  empty  socket.  An  action  of  trover  having  been 
brought,  to  recover  damages  for  the  detention  of  the  stones, 
the  jury  were  directed  that,  unless  the  defendant  produced 
the  jewel  and  thereby  showed  it  not  to  be  of  the  finest  water, 
they  should  presume  the  strongest  against  him,  and  make 
the  value  of  the  best  jewels  that  would  fit  the  socket  the 
measure  of  their  damages. 

But  the  most  usual  application  of  this  principle  is  where 
there  has  been  any  forensic  malpractice,  —  by  eloigning, 
suppressing,  defacing,  destrojring,  or  fabricating  docu- 
ments, or  other  instruments  of  evidence,  or  introducing 
into  legal  proceedings  any  species  of  the  crimen  falsi.  This 
not  only  raises  a  presumption  that  the  documents  or  evi- 
dence eloigned,  suppressed,  etc.,  would,  if  produced,  militate 
against  the  party  eloigning,  suppressing,  etc.,  but  procures 
more  ready  admission  to  the  evidence  of  the  opposite  side. 
**  If,'*  says  Lord  Chief  Justice  Holt,  **  a  man  destroys  a 
thing  that  is  designed  to  be  evidence  against  himself,  a 
small  matter  will  supply  it.'*  This  rule  is  evidently  based 
on  the  principle,  that  no  one  shall  be  allowed  to  take  ad- 
vantage of  his  own  wrong. 

It  is  said  that  the  presumption  against  the  spoliator  of 
documents  is  not  confined  to  assuming  those  documents  to 
be  of  a  nature  hostile  to  him,  and  procuring  a  more  f avor- 

S.  Everything    is    to   be   presumed         3.  1  Stra.  505;   1  Sm.  L.  C.  *470. 
against  a  spoliator.  Cases  fully  collected  in  tbe  notes. 
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able  reception  for  the  evidence  of  his  opponent;  but  that  it 
has  the  further  effect  of  casting  suspicion  on  all  the  other 
evidence  adduced  by  the  party  guilty  of  the  malpractice. 

The  presumption  arising  from  the  fabrication  or  corrup- 
tion of  instruments  of  evidence  is  even  stronger  than  that 
arising  from  the  suppression  or  destruction  of  them. 

However  salutary,  and  in  general  equitable,  the  maxim, 
*'  Omnia  praesumuntur  contra  spoliatorem,*'  must  be 
acknowledged  to  be,  it  has  been  made  the  subject  of  very 
fair  and  legitimate  doubt  whether  it  has  not  occasionally 
been  carried  too  far. 

Whatever  weight  may  be  legitimately  attached  to  this 
presumption  in  civil  cases,  great  care  must  be  taken  in  crim- 
inal cases,  where  life  or  liberty  is  at  stake,  not  to  give  to 
spoliation,  or  similar  acts,  any  weight  to  which  they  are 
not  entitled.* 

Subsection  IX. 
Presumptions  in  International  Law. 

The  public  international  law  is  adopted  by  the  common 
law,  and  is  held  to  be  part  of  the  law  of  the  land.*^ 

Where  the  subject  of  one  state  is  also  the  independent 
sovereign  of  another,  he  is,  of  course,  not  responsible  to  the 
laws  of  the  former  state  for  acts  done  by  him  as  such  sov- 
ereign. And  it  seems  that,  in  respect  to  any  act  done  by 
such  a  person  out  of  the  realm  of  which  he  is  a  subject,  or 
any  act  as  to  which  it  might  be  doubtful  whether  it  ought 
to  be  attributed  to  the  character  of  the  sovereign  prince  or 
to  that  of  the  subject,  the  act  ought  to  be  presumed  to  have 
been  done  in  the  character  of  the  sovereign  prince.^ 

The  principle  of  presuming  in  disfavor  of  a  spoliator  is 
recognized  in  international  law,  especially  in  those  cases 
where  papers  have  been  spoliated  by  a  captured  party,^  and 

4.  See,  generally,  2  Chamberlayne  6.  The  Duke  of  Brunswick  v.  The 
on  Evidence,  §  1070  et  9eq,  and  note.     King  of  Hanover,  6  Beav.  58;  Cham- 

5.  Chamberlajne's  Best's  Evidence,     berlayne's  Best's  Evidence,  9  418. 

S  417;  1  Chamberlayne  on  Evidence,         7.  Id.,  fi  419;  The  Pizarro,  2  Wheat, 
§  591;  4  Bl.  Com.  •67  {ante,  vol.  1).     242  n.  (e). 
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where  neutral  vessels  are  found  carrying  despatches  from 
one  part  of  the  dominions  of  a  belligerent  power  to  another* 

With  respect  to  private  international  law,  its  very  exist- 
ence rests  on  one  important  presumption.  **  In  the  silence 
of  any  positive  rule/^  says  Dr.  Story,  '*  affirming,  or  deny- 
ing, or  restraining  the  operation  of  foreign  laws,  courts  of 
justice  presume  the  tacit  adoption  of  them  by  their  own 
government,  unless  they  are  repugnant  to  its  policy,  or 
prejudicial  to  its  interests. "  * '  A  spirit  of  comity,  and  a  dis- 
position to  friendly  intercourse,  are  presumed  to  exist 
among  nations  as  well  as  among  individuals. '** 

The  place  of  a  person^s  birth  is  considered  as  his  domicil, 
if  it  is  at  the  time  of  his  birth  the  domicil  of  his  parents. 
But  a  more  imporant  rule  is,  that  the  place  where  a  person 
lives  must  be  taken,  prima  facie,  to  be  his  domicil,  until 
other  facts  establish  the  contrary.  Where  the  family  of  a 
married  man  resides  is  generally  to  be  deemed  his  domicil, 
and  that  of  an  unmarried  man  will  be  taken  to  be  in  the 
place  where  he  transacts  his  business,  exercises  his  pro- 
fession, or  assumes  and  exercises  municipal  duties  or  privi- 
leges. And  it  is  said  to  be  a  principle,  that,  where  the  place 
of  domicil  is  fixed  or  determined  by  positive  facts,  presump- 
tions from  mere  circumstances  will  not  prevail  against  those 
facts.® 

Generally  speaking,  the  validity  of  a  contract  is  to  be 
decided  by  the  law  of  the  place  where  it  is  made,  unless  it 
is  to  be  performed  in  another  country;  for  in  the  latter  case 
the  law  of  the  place  of  performance  is  to  govern,  because 
such  may  well  be  presumed  to  have  been  the  intention  of 
the  parties.*  So,  a  foreign  marriage  will  be  presumed  to 
have  been  celebrated  with  the  solemnities  required  by  the 
law  of  the  place  where  it  is  celebrated.^  And  the  general 
presumptions  against  crime,  fraud,  covin,  immorality,  etc.^ 
are  applicable  to  acts  done  abroad. 

8.  story's  Confl.  Laws  (5th  Ed.),  1.  Story's  Confl.  Laws,  fi  242;  Rob. 
f  38.  inson  v.  Bland,   1   W.  Bl.  256,  258» 

9.  Chamberlayne's  Best's  Evidence,  259,  per  Lord  Mansfield. 
i  421  and  cases  cited.  2.  10  East,  289. 
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Subsection  X. 
Presumptions  in  Maritime  Law. 

Among  the  most  important  presumptions  in  maritime  law 
are  those  relating  to  seaworthiness. 

Every  ship  insured  on  a  voyage  policy  sails  under  an 
implied  warranty  that  she  is  seaworthy.^  It  is  not  neces- 
sary to  inquire  whether  the  assured  acted  honestly  and 
fairly  in  the  transaction;  however  just  and  honest  his  in- 
tentions may  have  been,  if  he  was  mistaken  in  the  fact,  and 
the  vessel  was  not  seaworthy,  the  underwriter  is  not  liable. 
But  if  a  ship,  shortly  after  sailing,  turns  out  to  be  unfit  for 
sea,  without  apparent  or  adequate  cause,  the  burden  of 
proof  is  thrown  on  the  assured;*  and  a  jury  ought  to  pre- 
sume that  the  unseaworthiness  existed  before  the  com- 
mencement of  the  voyage.  And  this  rule  holds  even  though 
the  ship  encountered  a  violent  storm,  unless  it  can  fairly  be 
inferred  that  the  damage  resulted  from  the  storm.  The 
implied  warranty  of  seaworthiness,  however,  does  not  ex- 
tend to  time  policies. 

Where  a  vessel  is  missing,  and  no  intelligence  of  her  has 
been  received  within  a  reasonable  time  after  she  sailed,  it 
is  to  be  presumed  that  she  foundered  at  sea.  There  is  no 
precise  time  for  this  presumption  fixed,  either  by  the  com- 
mon or  general  matritime  law,  although  the  laws  of  some 
countries  have  peculiar  provisions  on  the  subject;  but  the 
court  and  jury  will  be  guided  by  the  circumstances  laid 
before  them,  and  the  nature  of  the  voyage  and  navigation. 
In  order,  however,  to  raise  this  presumption,  it  must  be  dis- 
tinctly shown  that  the  ship  left  port,  bound  on  her  intended 
voyage. 

Subsection  XI. 

MisceUaneous  Presumptions. 

A  large  nnmber  of  these  presumptions  relate  to  real  es- 

S.  Cbamberlayne's  Best's  Evidence,  worthiness,  see  3  Cbamberlayne  on 
i  423  and  notes.  Evidence,  {  2400. 

4.  As  to  expert  evidence  as  to  sea-         5.  Chamberlayne's  Best's  Evidence, 

i  424. 
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tate,  and  are  for  the  most  part  quasi  praesumptiones  jurist 
i.  e.,  presumptions  which  are  almost  as  obligatory  as  pre- 
sumptions of  law,  but  which  cannot  be  made  without  the 
intervention  of  a  jury.  Thus,  the  soil  of  the  sea-shore,  be- 
tween high  and  low  water  mark,  is  presumed  to  belong  to 
the  Crown;  and  so  is  the  soil  at  the  bottom  of  a  nevigable 
tidal  riverJ  Where  a  river  is  not  navigable,  the  bed  is  pre- 
sumed to  be  the  property  of  the  owners  on  each  side,  ad 
medium  filum  aqtiae.  The  same  principle  holds  in  the  case 
of  a  public  highway, —  the  soil  of  which  is  taken,  prima 
facie,  to  belong  to  the  owners  of  the  adjoining  lands,  usque 
ad  medvum  filum  viae,  and  it  also  applies  to  the  case  of  a 
private  road.  Strips  of  land  adjoining  a  road  are  presumed 
to  belong  to  the  owner  of  the  adjoining  enclosed  land,  and 
not  to  the  lord  of  the  manor.  In  the  case  of  party-walls, 
where  the  quantity  of  land  contributed  by  each  owner  is 
unknown,  the  conmion  use  of  the  wall  is  prima  facie  evi- 
dence that  it  and  the  land  on  which  it  is  built  are  the  un- 
divided property  of  both.® 

Several  presumptions  are  founded  on  the  relations  in 
which  parties  stand  to  each  other.  Thus,  a  woman  who 
conunits  felony,  or  perhaps  misdemeanor,  in  company  with 
her  husband,  is  excused,  on  the  presumption  (which  how- 
ever may  be  rebutted)  of  her  having  acted  under  his 
coercion.® 

In  the  case  of  contracts  between  individuals,  there  are 
many  presumptions  of  law  based  on  policy  and  general 
convenience.  Thus,  it  is  a  conclusive  presumption  of  law, 
that  an  instrument  under  seal  has  been  given  for  considera- 
tion; and  this  presumption  can  only  be  removed  by  im- 
peaching the  instrument  for  fraud.  So,  although  in  the 
case  of  contracts  not  under  seal  a  consideration  is  not  in 
general  presumed,  it  is  otherwise  in  the  case  of  bills  of  ex- 
change and  promissory  notes.* 

6.  As  it  were  presumptions  of  law.         8.  Chamberlayne's  Best's  Evidence, 

7.  See  vol.  1   (Blackstone) ;  Cham-      {  426  and  cases  cited. 

.  berlayne's  Best's  Evidence,  {  426  and         9.  See  vol.  1    (Blackstone),  Grim- 
note,  p.  383.  inal  Law. 

1.  See  ante,  Contracts. 
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Where  goods  intrusted  to  a  common  caxrier,  to  be  carried 
for  reward,  are  lost  otherwise  than  by  the  act  of  Ood  or  the 
Queen's  enemies,  it  is  a  praesumptio  juris  et  de  jure  that 
they  were  lost  by  negligence,  fraud,  or  connivance  on  his 
part.  By  the  act  of  God  is  meant  storms,  lightning,  floods, 
earthquakes,  and  such  direct,  violent,  sudden,  and  irresist- 
ible act  of  nature  as  could  not  by  any  reasonable  care  have 
been  foreseen  or  resisted;  and  under  the  head  of  the  Queen's 
enemies  must  be  understood  public  enemies,  with  whom  the 
nation  is  at  open  war,^  so  that  robbery  by  a  mob,  irresistible 
from  their  number,  would  be  no  excuse  for  the  bailee. 

So,  in  the  case  of  innkeepers,  before  the  26  &  27  Vict., 
c.  41, —  which  has  considerably  modified  their  liability, — 
where  the  goods  of  a  traveler  brought  into  an  inn  were  lost, 
it  was  presumed  to  be  through  negligence  in  the  innkeeper; 
and  the  law  cast  on  him  the  onus  of  rebutting  this  pre- 
sumption.* 

Sbotion  III. 

Presumptions  and  Presumptive  Evidence  in  Criminal  Law. 

Subsection  I. 
Presumptions  in  Criminal  Law. 

Not  only  are  the  general  presumptions  of  law  recognized 
in  criminal  jurisprudence,  but  it  has  peculiar  presumptions 
of  its  own.  The  universal  presumption  of  acquaintance 
with  the  penal  law,  and  the  maxim,  **  Res  judicata  pro 
veritate  accipitur,"*  exists  there  in  full  force.  Ignorance 
of  any  law  which  has  been  duly  promulgated  cannot  be 
pleaded  in  a  criminal  court;  and  a  person  who  has  once  been 
tried  for  an  offence,  under  circumstances  where  his  safety 
was  in  jeopardy  by  the  proceedings,  cannot,  if  acquitted, 
be  tried  again  for  that  offence.'^ 

A  criminal  intent  is  often  presumed  from  acts  which, 
morally  speaking,  are  susceptible  of  but  one  interpretation. 

S.  Chamberlayne's  Best's  Evidence,  4.  Matters  adjudged  are  taken  as 

§  430  and  notes;  vol.  1  (Blackstone),  true. 

Common  Carriers;  Torts.  5.  See  Wash.   Cr.   Law    (3d  Ed.), 

3.  Id.  193,  195. 


Digitized  by  VjOOQ IC 


514  Pkbsumptive  Evidencb,  Presumptions, 

When,  for  instance,  a  party  is  proved  to  have  laid  poison 
for  another,  or  to  have  deliberately  struck  at  him  with  a 
deadly  weapon,  or  to  have  knowingly  discharged  loaded 
fire-arms  at  him,  it  would  be  absurd  to  require  the  prose- 
cutor to  show  that  he  intended  death  or  bodily  harm  to  that 
person.  So,  where  a  party  deliberately  publishes  defama- 
tory matter,  malice  will  be  presumed.* 

A  criminal  intent  is  sometimes  transferred  by  law  from 
one  act  to  another,  the  maxim  being,  ^^  In  criminalibus 
sufl5cit  generalis  malitia  intentionis  cum  facto  paris 
gradu.'*''    A.,  maliciously  discharging  a  gun  at  B.,  kills  C; 

A.  is  guilty  of  murder,  for  the  malice  is  transferred  from 

B.  to  C.« 

In  some  cases  the  law  goes  further,  and  attaches  to  acts 
criminal  in  themselves  a  degree  of  gmlt  higher  than  that 
to  which  they  are  naturally  entitled.  Thus,  if  a  man,  with- 
out justification,  assaults  another  with  the  intention  of 
giving  him  only  a  slight  beating,  and  death  ensues,  he  is 
held  to  be  guilty  of  homicide.  And  if  several  persons  go 
out  with  the  intention  of  committing  a  felony,  and  in  the 
prosecution  of  the  general  design  one  of  them  commits  any 
other  felony,  all  are  accountable  for  it.® 

Some  presumptions  of  the  criminal  law  are  for  the  pro« 
tection  of  accused  persons.  Thus,  an  infant  under  seven 
years  of  age  is  conclusively  presumed  incapable  of  commit- 
ting felony;  between  the  ages  of  seven  and  fourteen  the 
presumption  exists,  but  may  be  rebutted  by  evidence;  and 
a  boy  under  fourteen  is  conclusively  presumed  incapable 
of  committing  a  rape  as  principal  in  the  first  degree.* 

6.  Malice  is  the  wilful  doing  of  an  Max.  Law,  Reg.  15;  Chamberlayne'a 
injurious  act  without  a  lawful  excuse.      Best's  Evidence,  S  434. 

Wash.   Cr.    Law    (3d   Ed.),    08    and  8.  Id. 

notes;     Chamberlayne's    Best's    Evi-  9.  1    Hale    P.    C.    439;    Chamber- 

dence,  {  433.  layne's  Best's  Evidence,  9  435. 

7.  In  criminals  a  general  malicious  1.  Wash.  Cr.  Law  (3d  Ed.),  19; 
intention  is  sufficient  when  accompan-  vol.  1  (Black.  Com.);  Criminal  Law^ 
led  by  a  fact  of  equal  d^ree.  Bacon's  4th  book. 
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Subsection  IL 

Preaumpti/ve  Proof  in  Criminal  Gases  generally. 

The  rules  regolaing  the  admissibility  of  evidence  are,  in 
general,  the  same  in  civil  as  in  criminal  proceedings;  and 

although  presumptive  evidence  is  receivable  to  prove  al- 
most any  fact,  the  necessity  for  resorting  to  it  is  more  fre- 
quent in  the  latter  than  in  the  former. 

Numerous  rules  have  from  time  to  time  been  suggested 
for  the  guidance  of  tribunals  in  determining  the  degree  of 
the  credibility  of  evidence,  among  which  the  following  are 
the  soundest  in  principle,  and  most  generally  recognized 
in  practice:  — 

1.  The  onus  of  proving  everything  essential  to  the  estab- 
lishment of  the  charge  against  the  accused,  lies  on  the 
prosecutor. 

2.  The  evidence  must  be  such  as  to  exclude,  to  a  moral 
certainty,  every  reasonable  doubt  of  the  guilt  of  the 
accused. 

3.  In  matters  of  doubt  it  is  safer  to  acquit  than  to  con- 
denm;  for  it  is  better  that  several  guilty  persons  should 
escape,  than  that  one  innocent  person  should  suffer.* 

The  above  hold  universally;  but  there  are  two  others 
peculiarly  applicable  when  the  proof  is  presumptive:  — 

1.  There  must  be  dear  and  unequivocal  proof  of  the 
corpus  delicti.^ 

Where,  however,  the  fact  of  a  murder  is  proved  by  eye- 
witnesses, the  inspection  of  the  dead  body  may  be  dispensed 
with.* 

The  basis  of  a  corpus  delicti  once  established,  presump- 
tive evidence  is  receivable  to  complete  the  proof  of  it;  as, 
for  instance,  to  fix  the  place  of  the  commission  of  the  of- 
fence,—  the  locus  delicti;  and  even  to  show  the  presence  of 
crime,  by  negativing  the  hypotheses  that  the  facts  proved 

S.  8ee,  generally,  as  to  the  above  established  by  circumstantial  evi- 
rules,  Chamberlayne's  Best's  Evi-  dence.  Chamberlayne's  Best's  Evi- 
dence, 9  440  and  cases  cited.  dence,  {  441  and  notes. 

3.  2  Chamberlayne  on  Evidence,  I  4.  Rex  v.  Hindmarsh,  2  Leach  0. 

958  and  cases  cited.    But  it  may  be  L.  569,  571. 
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were  the  result  of  natural  causes,  or  irresponsible  agency. 
For  this  purpose  all  the  circumstances  of  the  case,  and  eyery 
part  of  the  conduct  of  the  accused,  may  be  taken  into  con- 
sideration. On  finding  a  dead  body,  for  instance,  it  should 
be  considered  whether  death  may  not  have  been  caused  by 
lightning,  cold,  noxious  exhalations,  etc.,  or  have  been  the 
result  of  suicide.*^ 

Whatever  may  be  the  admissibility  or  effect  of  presump- 
tive evidence  to  prove  the  corpus  delicti,  it  is  always  admis- 
sible, and  it  is  often,  especially  when  amounting  to  evidentia 
rei,  most  powerful  to  disprove  it.  Thus,  the  probability  of 
the  statements  of  witnesses  may  be  tested  by  comparing 
their  story  with  the  surrounding  circumstances;  and  in 
practice  false  testimony  is  often  encountered  and  over- 
thrown in  this  way.* 

2.  The  hypothesis  of  delinquency  should  be  consistent 
with  all  the  facts  proved^  It  should  never  be  forgotten, 
that  all  facts  and  circumstances  which  have  really  happened 
were  perfectly  consistent  with  each  other,  for  they  did 
actually  so  consist;  an  inevitable  consequence  of  which  is, 
that  if  any  of  the  circumstances  established  in  evidence  are 
absolutely  inconsistent  with  the  hypothesis  of  the  guilt  of 
the  accused,  that  hypothesis  cannot  be  true. 

Subsection  III. 

Inculpatory  Presumptive  Evidence  in  Criminal  Proceedings. 

I.  Motives  to  commit  the  offence,  and  means  and  oppor- 
tunities of  conmiitting  it. —  The  mere  fact  of  a  party  being 
so  situated  that  an  advantage  would  accrue  to  him  from  the 
commission  of  a  crime,  amounts  to  nothing,  or  next  to 
nothing,  as  a  proof  of  his  having  committed  it.  Still,  under 
certain  circumstances,  the  existence  of  a  motive  becomes 
an  important  element  in  a  chain  of  presumptive  proof;  as 
where  a  person  accused  of  having  set  fire  to  his  house  has 
previously  insured  it  to  an  amount  exceeding  its  value.    On 

5.  Id.  7.  Chamberlayne's  Best's  Evidence, 

6.  Chamberlayne's  Best's  Evidence,  §  451;  1  Stark's  Ev.  (4th  Ed.),  842, 
S  450;  1  Hale  P.  C.  636.  859. 
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the  other  hand,  the  absence  of  any  apparent  motive  is  al- 
ways a  fact  in  favor  of  the  accused;  although  the  existence 
of  motives  invisible  to  all  except  the  person  who  is  in- 
fluenced by  them  must  not  be  overlooked.® 

The  infirmative  hypotheses  affecting  motives  to  commit 
an  offence  are  applicable,  also,  to  means  and  opportunities 
of  committing  it.® 

n.  Preparations  for  the  commission  of  an  offence,  and 
previous  attempts  to  commit  it. —  Under  the  head  of  prep- 
arations for  the  commission  of  an  offence  may  be  ranked 
the  purchasing,  collecting,  or  fashioning  instruments  of 
mischief;  repairing  to  the  spot  destined  to  be  the  scene  of 
it;  acts  done  with  the  view  of  giving  birth  to  productive  or 
facilitating  causes,  or  of  removing  obstructions  to  its  execu- 
tion, or  averting  suspicion  from  the  criminal.  Besides 
preparations  of  this  nature,  which  are  immediately  pointed 
to  the  accomplishment  of  the  principal  design,  there  are 
others  of  a  secondary  nature,  for  preventing  discovery  or 
averting  suspicion  of  the  former.  In  addition  to  these  prep- 
arations of  the  second  order  may  be  imagined  preparations 
of  the  third  and  fourth  orders,  and  so  on.* 

The  probative  force,  both  of  preparations  and  previous 
attempts,  manifestly  rests  on  the  presumption,  that  an  in- 
tention to  commit  the  individual  offence  was  formed  in  the 
mind  of  the  accused,  which  persisted  until  power  and  oppor- 
tunity were  found  to  carry  it  into  execution.  But,  however 
strong  this  presumption  may  be  when  the  corpus  delicti  has 
been  proved,  it  must  be  taken  in  connection  with  the  follow- 
ing infirmative  hypotheses. 

1st.  The  intention  of  the  accused  in  doing  the  suspicious 
act  is  a  psychological  question  and  may  be  mistaken.  His 
intention  may  either  have  been  altogether  innocent,  or,  if 
criminal,  directed  towards  a  different  object. 

2d.  But  even  when  preparations  have  been  made  with 
the  intention  of  committing,  or  previous  attempts  have  been  f 
made  to  conunit,  the  identical  offence  charged,  two  things 

S.  Chamberlayne's  Best's  Evidence,  1.  Chamberlayne's  Best's  Evidence, 
f  453.  S§  454-457. 

•.  Id. 
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remain  to  be  considered:  1.  The  intention  may  have  been 
changed  or  abandoned  before  execution.  Until  a  deed  is 
done  there  is  always  a  locus  paenitentiae}  2.  The  intention 
to  commit  the  crime  may  have  persisted  throughout,  but 
the  criminal  may  have  been  anticipated  by  others.' 

in.  Declarations  of  intention  to  commit  an  offence,  and 
threats  to  conmiit  it. —  Most  of  the  infirmative  hypotheses 
applicable  to  the  former  are  incident  to  those  now  under 
consideration;  and  these,  besides,  have  some  which  are  pe- 
culiar to  themselves.  1st.  The  words  supposed  to  be  dec- 
laratory of  criminal  intention  may  have  been  misunder- 
stood or  misremembered.  2d.  It  does  not  necessarily  fol- 
low, because  a  man  avows  an  intention,  or  threatens  to 
conmdt  a  crime,  that  such  intention  really  exists  in  his 
mind.  3d.  Besides,  another  person  really  desirous  of  com- 
mitting the  offence  may  have  profited  by  the  occasion  of 
the  threat  to  avert  suspicion  from  himself.*  4th.  It  must 
be  remembered  that  a  threat  or  declaration  of  this  nature 
tends  to  frustrate  its  own  accomplishment. 

IV.  Change  of  life  or  circumstances  not  easily  capable  of 
explanation,  except  on  the  hypothesis  of  the  possession  of 
the  fruits  of  crime;  as,  for  instance,  where,  shortly  after  a 
larceny  or  robbery,  or  the  suspicious  death  or  disappearance 
of  a  person  in  good  circumstances,  a  person  previously  poor 
is  found  in  the  possession  of  considerable  wealth,  and  the 
like.  When  standing  alone,  this  is  not  ground  for  putting 
a  party  on  his  defence.*^ 

V.  Evasion  of  justice. —  By  '*  evasion  of  justice'^  is 
meant  the  doing  some  act  indicative  of  a  desire  to  avoid  or 
stifle  judicial  inquiry  into  an  offence,  of  which  the  party 
doing  the  act  is  accused  or  suspected.  Such  desire  may  be 
evidenced  by  his  flying  from  the  country  or  neighborhood; 
removing  himself,  his  family,  or  his  goods  to  another  place; 
keeping  concealed,  etc.   To  these  must  be  added  the  kindred 

2.  Opportunity  for  penitence.  Chamberlayne's    Best's    Eyidence.    fi 

3.  Chamberlayne's  Best's  Evidence,     458. 

§§  455,  456.  5.  See  Burdock's  Case,  appendix  1, 

4.  See  an  interesting  case  in  note  b,     case   2,   Chamberlayne^s    Best's   Evi- 

dence, S  459. 
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acts  of  bribing  or  tampering  with  officers  of  justice,  to  in- 
duce them  to  permit  escape,  suppress  evidence,  etc.  All 
these  afford  a  presumption  of  guilt,  more  or  less  cogent  ac- 
cording to  circumstances.* 

VI.  Fear  indicated  by  passive  deportment,  etc — The 
foUowing  physical  symptoms  may  be  indicative  of  fear: 
**  Blushing,  paleness,  trembling,  fainting,  sweating,  invol- 
untary evacuations,  weeping,  sighing,  distortions  of  the 
countenance,  sobbing,  starting,  pacing,  exclamation,  hesi- 
tation, st€tmmering,  faltering  of  the  voice,'*  etc.;  and,  as 
the  probative  force  of  each  of  these  depends  on  the  correct- 
ness of  the  inference  that  the  symptom  has  been  caused  by 
fear  of  detection  of  the  offence  imputed,  two  classes  of  in- 
firmative  hypotheses  naturally  present  themselves:  1st. 
The  emotion  of  fear  may  not  be  present  in  the  mind  of  the 
individual.  2d.  The  emotion  of  fear,  even  if  actually  pres- 
ent, although  presumptive,  is  by  no  means  conclusive  evi- 
dence of  guilt  of  the  offence  imputed.  Lastly,  the  rare, 
though  no  doubt  possible,  case  of  the  falsity  of  the  supposed 
self -criminative  recollection. 

Closely  allied  to  this  subject  is  the  inference  of  the 
existence  of  alarm,  and  though  it  of  delinquency,  derived 
from  confusion  of  mind;  as  expressed  in  the  countenance, 
or  by  discourse,  or  conduct.  This,  however,  like  the  former, 
is  subject  to  the  infirmative  hypotheses, —  1st.  That  the 
alarm  may  be  caused  by  the  apprehension  of  some  other 
crime,  or  some  disagreeable  circumstance  coming  to  light; 
2d.  Consciousness  on  the  part  of  the  accused  or  suspected 
I)erson  that,  though  innocent,  appearances  are  against  him  J 

Vn.  Fear  indicated  by  a  desire  for  secrecy. —  The  pres- 
ence of  fear  may  be  evidenced  in  another  way,  namely,  by 
acts  showing  a  desire  for  secrecy;  such  as  doing  in  the  dark 
what,  but  for  the  criminal  design,  would  naturally  have 
been  done  in  the  light;  choosing  a  spot  supposed  to  be  out 
of  the  view  of  others  for  doing  that  which,  but  for  the  crim- 
inal design,  would  naturally  have  been  done  in  a  place  open 

6.  Chamberlayne's  Best's  Evidence,  7.  Chamberlayne's  Best's  Evidence, 

§   4r>0   ei  seq.  and  note,  with  cases      §  466  and  notes, 
cited. 


Digitized  by  VjOOQ IC 


520  Presumptive  Evidence,  Presumptions, 

to  observation;  disguising  the  person;  taking  measures  to 
remove  witnesses  from  the  scene  of  the  intended  unlawful 
actions,  etc.®  Acts  such  as  these  are,  however,  frequently 
capable  of  explanation.  1st.  It  is  perfectly  possible  that 
the  design  of  the  person  seeking  secrecy  may  be  altogether 
innocent,  at  least  so  far  as  the  criminal  law  is  concerned. 
2d.  The  design,  even  if  criminal,  may  be  criminal  with  a 
different  object,  and  of  a  degree  less  culpable  than  that 
attributed. 

8.  Id.,  §  467.  See,  generally,  as  to 
mental  states,  fear,  etc.,  3  Chamber- 
layne  on  Eyidence,  §  1933  e^  Mg. 
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CHAPTER  in. 

VBIMABY    AHD    SECONDABT    EVIDENOB*  ' 

The  exaction  of  original  evidence  is  nnqnestionably  one 
of  the  most  marked  features  of  English  law.  In  the  pres- 
ent chapter  we  propose  to  consider  the  application  of  this 
principle  to  the  proof  of  instmments  and  documents,  which 
are  sufficiently  identified  by  description,  and  proximate  to 
the  issues  raised,  to  be  at  least  prima  facie  receivable  in 
evidence.  Such  are  said  to  be  the  **  primary  evidence  ** 
of  their  own  contents;  and  the  term  **  secondary  evidence  ** 
is  used  to  designate  any  derivative  proof  of  them;  such  as 
memorials,  copies,  abstracts,  recollections  of  persons  who 
have  read  them,  etc.  It  is  a  general  and  well-known  rule, 
that  no  secondary  evidence  of  a  document  can  be  received 
until  an  excuse  such  as  the  law  deems  sufficient  is  given  for 
the  non-production  of  the  primary.^  Whether  a  proper 
foundation  has  been  laid  for  the  admission  of  secondary 
evidence  is  to  be  determined  by  the  judge,  and  if  this  de- 
pends on  a  disputed  question  of  fact  he  must  decide  it. 

Is  this  principle  confined  to  evidence  in  causa,  or  does 
it  extend  to  evidence  extra  causam?  The  following  ques- 
tions were  put  by  the  House  of  Lords,  and  the  following 
answers  given  by  the  judges,  during  the  proceedings  against 
Queen  Caroline,  in  1820:^  **  First,  Whether,  in  the  courts 
below,  a  party,  on  cross-examination,  would  be  allowed  to 
represent  in  the  statement  of  a  question  the  contents  of  a 
letter,  and  to  ask  the  witness  whether  the  witness  wrote  a 
letter  to  any  person  with  such  contents,  or  contents  to  the 
like  effect,  without  having  first  shown  to  the  witness  the 
letter,  and  having  asked  that  witness  whether  the  witness 
wrote  that  letter,  and  his  admitting  that  he  wrote  such  let- 

1.  "  Evidence    which     a    presiding  is  primary.    Other  evidence  is  second- 
judge  is  required  to  admit  as  a  mat-  ary."     1   Chamberlayne  on  Evideno^ 
ter  of  course,  without  calling  on  the  §  464,  note  1. 
producer    to   explain    the   absence  of         2.  2  B.  &  B.  286*291. 
any  other  method  of  proving  the  fact, 
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terf  ''  **  Secondly,  Whether,  when  a  letter  is  produced  in 
the  courts  below,  the  court  would  allow  a  witness  to  be 
asked,  upon  showing  the  witness  only  a  part  of,  or  one  or 
more  lines  of  such  letter,  and  not  the  whole  of  it,  whether 
he  wrote  such  part  or  such  one  or  more  lines;  and,  in  case 
the  witness  shall  not  admit  that  he  did  or  did  not  write  the 
same,  whether  the  witness  can  be  examined  as  to  the  con- 
tents of  such  letter?  **  **  Thirdly,  Whether,  when  a  wit- 
ness is  cross-examined,  and,  upon  the  production  of  a  let- 
ter to  the  witness  under  cross-examination,  the  witness 
admits  that  he  wrote  that  letter,  the  witness  can  be  ex- 
amined in  the  courts  below,  whether  he  did  not,  in  such 
letter,  make  statements  such  as  the  counsel  shall,  by  ques- 
tions addressed  to  the  witness,  inquire  are  or  are  not  made 
therein;  or  whether  the  letter  itself  must  be  read  as  the 
evidence  to  manifest  that  such  statements  are  or  are  not 
contained  therein;  and  in  what  stage  of  the  proceedings, 
according  to  the  practice  of  the  courts  below,  such  letter 
could  be  required  by  counsel  to  be  read,  or  be  permitted  by 
the  court  below  to  be  readt  *'  The  first  of  these  questions 
the  judges  answered  in  the  negative;  on  the  ground  that 
**  The  contents  of  every  written  paper  are,  according  to 
the  ordinary  and  well-established  rules  of  evidence,  to  be 
proved  by  the  paper  itself,  and  by  that  alone,  if  the  paper 
be  in  existence;  the  proper  course,  therefore,  is  to  ask  the 
witness  whether  or  no  that  letter  is  of  the  handwriting  of 
the  witness.  If  the  witness  admits  that  it  is  of  his  or  her 
handwriting,  the  cross-examining  counsel  may,  at  his  prop- 
er season,  read  that  letter  as  evidence,  and,  when  the  letter 
is  produced,  then  the  whole  of  the  letter  is  made  evidence/^ 
The  first  part  of  the  second  question,  namely,  **  Whether, 
when  a  letter  is  produced  in  the  courts  below,  the  court 
would  allow  a  witness  to  be  asked,  upon  showing  the  wit- 
ness only  a  part  of,  or  one  or  more  lines  of  such  letter,  and 
not  the  whole  of  it,  whether  he  wrote  such  partt  **  the 
judges  thought,  should  be  answered  by  them  in  the  aflSrm- 
ative  in  that  form;  but  to  the  latter,  **  and  in  case  the  wit- 
ness shall  not  admit  that  he  did  or  did  not  write  such  part, 
whether  he  can  be  examined  as  to  the  contents  of  such 
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letter,*'  they  answered  in  the  negative,  for  the  reasons  al- 
ready given.  To  the  first  part  of  the  third  question.  Lord 
Chief  Justice  Abbott  answered  as  follows:  **  The  judges 
are  of  opinion,  in  the  case  propounded,  that  the  counsel 
cannot,  by  questions  addressed  to  the  witness,  inquire 
whether  or  no  such  statements  are  contained  in  the  letter; 
but  that  the  letter  itself  must  be  read  to  manifest  whether 
such  statements  are  or  are  not  contained  in  that  letter/* 
To  the  latter  part  of  the  question  he  returned  for  answer, 
*^  The  judges  are  of  opinion,  according  to  the  ordinary  rule 
of  proceeding  in  the  courts  below,  the  letter  is  to  be  read  as 
the  evidence  of  the  cross-examining  counsel,  as  part  of  his 
evidence,  in  his  turn,  after  he  shall  have  opened  his  case; 
that  that  is  the  ordinary  course;  but  that,  if  the  counsel 
who  is  cross-examining  suggests  to  the  court  that  he  wishes 
to  have  the  letter  read  immediately,  in  order  that  he  may, 
after  the  contents  of  that  letter  shall  have  been  made 
known  to  the  court,  found  certain  questions  upon  the  con- 
tents of  that  letter,  to  be  propounded  to  the  witness,  which 
could  not  well  or  effectually  be  done  without  reading  the 
letter  itself,  that  becomes  an  excepted  case  in  the  courts 
below,  and  for  the  convenient  administration  of  justice  the 
letter  is  permitted  to  be  read  at  the  suggestion  of  the  coun- 
sel, but  considering  it,  however,  as  part  of  the  evidence  of 
the  counsel  proposing  it,  and  subject  to  all  the  conse- 
quences of  having  such  letter  considered  as  part  of  his 
evidence/* 

The  foregoing  questions  and  answers  were  followed  by 
this:*  **  Whether,  according  to  the  established  practice  in 
the  courts  below,  counsel  cross-examining  are  entitled,  if 
the  counsel  on  the  other  side  object  to  it,  to  ask  a  witness 
whether  he  has  made  representations  of  a  particular  na- 
ture, not  specifying  in  his  question  whether  the  question 
refers  to  representations  in  writing  or  in  words?  **  liord 
Chief  Justice  Abbott  delivered  the  following  answer  of  the 
judges:  **  The  judges  find  a  difficulty  to  give  a  distinct 
answer  to  the  question  thus  proposed  by  your  lordships, 

8.  3  B.  &  B.  292-294. 
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either  in  the  affirmative  or  negative,  inasmuch  as  we  are 
not  aware  that  there  is,  in  the  courts  below,  any  estab- 
lished practice  which  we  can  state  to  your  lordships,  as 
distinctly  referring  to  such  a  question  propounded  by  coun- 
sel on  cross-examination  as  is  here  contained;  that  is, 
whether  the  counsel  cross-examining  are  entitled  to  ask 
the  witness  whether  he  has  made  such  representation;  for 
it  is  not  in  the  recollection  of  any  one  of  us  that  such  a 
question,  in  those  words,  namely,  *  whether  a  witness  has 
made  such  and  such  representation,*  has  at  any  time  been 
asked  of  a  witness.  Questions,  however,  of  a  similar  na- 
ture are  frequently  asked  at  Nisi  Prius,  referring  rather  to 
contracts  and  agreements,  or  to  supposed  contracts  and 
agreements,  than  to  declarations  of  the  witness;  as,  for 
instance,  a  witness  is  often  asked  whether  there  is  an 
agreement  for  a  certain  price  for  a  certain  article, —  an 
agreement  for  a  certain  definite  time, —  a  warranty, —  or 
other  matter  of  that  kind,  being  a  matter  of  contract;  and 
when  a  question  of  that  kind  has  been  asked  at  Nisi  Prius 
the  ordinary  course  has  been  for  the  counsel  on  the  other 
side  not  to  object  to  the  question  as  a  question  that  could 
not  properly  be  put,  but  to  interpose,  on  his  own  behalf, 
another  intermediate  question;  namely,  to  ask  the  witness 
whether  the  agreement  referred  to  in  the  question  origin- 
ally proposed  by  the  counsel  on  the  other  side  was  or  was 
not  in  writing;  and,  if  the  witness  answers  that  it  was  in 
writing,  then  the  inquiry  is  stopped,  because  the  writing 
must  be  itself  produced.  My  lords,  therefore,  although  we 
cannot  answer  your  lordships*  question  distinctly  in  the 
affirmative  or  the  negative,  for  the  reason  I  have  given, 
yet,  as  we  are  all  of  opinion  that  the  witness  cannot  prop- 
erly be  asked,  on  cross-examination,  whether  he  has  writ- 
ten such  a  thing  (the  proper  course  being  to  put  the  writ- 
ing into  his  hands  and  ask  him  whether  it  be  his  writing), 
we  each  of  us  think  that,  if  such  a  question  were  pro- 
pounded before  us  at  Nisi  Prius,  and  objected  to,  we  should 
direct  the  counsel  to  separate  the  question  into  its  parts. 
By  dividing  the  question  into  parts,  I  mean,  that  the  coun- 
sel would  be  directed  to  ask  whether  the  representation 
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had  been  made  in  writing  or  by  words.  If  he  should  ask 
whether  it  had  been  made  in  writing,  the  counsel  on  the 
other  side,  would  object  to  the  question;  if  he  should  ask 
whether  it  had  been  made  by  words,  that  is,  whether  the 
witness  had  said  so  and  so,  the  counsel  would  undoubtedly 
have  a  right  to  put  that  question,  and  probably  no  objec- 
tion would  be  made  to  it/** 

When  the  absence  of  the  primary  source  of  evidence 
has  been  accounted  for,  secondary  evidence  is  receivable. 
The  excujes  which  the  law  allows  for  dispensing  with  pri- 
mary evidence  are,  that  the  document  has  been  destroyed 
or  lo3t;  or  that  it  is  in  the  possession  of  the  adversary, 
who  does  not  produce  it  after  due  notice  calling  on  him 
so  to  do;  or  in  that  of  a  party  privileged  to  withhold  it, 
who  insists  on  his  privilege;  or  who  is  out  of  the  jurisdic- 
tion of  the  court,  and  consequently  cannot  be  compelled  to 
produce  it. 

Whether  a  sufficient  foundation  has  been  laid  for  ad- 
mitting secondary  evidence  depends  on  whether  sufficient 
proof  has  been  given  of  the  destruction  or  loss  of  the  docu- 
ment; whether  a  notice  to  produce  is  required, —  as  in 
many  cases  the  proceedings  amount  to  constructive  notice; 
and  if  so,  whether  the  notice  given  is  sufficient  in  its  terms, 
and  has  been  given  in  proper  time,  etc.  There  are,  how- 
ever, some  general  principles  which  should  always  be 
borne  in  mind.  First.  Whether  sufficient  search  has  been 
made  for  a  document  depends  much  on  its  nature  and  the 
circumstances  of  the  case, —  as  a  useless  document  may  be 
presumed  to  have  been  lost  or  destroyed,  on  proof  of  a 
much  less  search,  and  after  a  much  shorter  time,  than  an 
important  one.  Secondly.  The  sole  object  of  such  a  notice 
is  to  enable  the  party  to  have  the  document  in  court  to  pro- 
duce it  if  he  likes;  and  if  he  does  not,  then  to  enable  the 
opponent  to  give  secondary  evidence.  Accordingly,  where  a 
party  to  a  suit,  or  his  attorney,  has  a  document  with  him  in 

4.  This  rule  has  been  changed  in  1  and  6.  See  the  strictures  of  Mr. 
England  by  the  Common  Law  Prooe-  Best  on  the  answers  of  the  judges  in 
dure  Act,  1854  ( 17  &  18  Vict.,  c  125,  Queen  Caroline's  Case  in  Chamber- 
sec  24),  and  by  28  Vict.,  e.  18,  sees,  layne's  Best's  Evidence,  S  481* 
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court,  he  may  be  called  on  to  produce  it  without  previous 
notice;  and  in  the  event  of  his  refusing,  the  opposite  party 
may  give  secondary  evidence.*^ 

Secondary  evidence  must  be  legitimate  evidence,  infer- 
ior to  the  primary  solely  in  respect  of  its  derivative  char- 
acter. Thus,  the  copy  of  a  copy  of  a  destroyed  or  lost  docu- 
ment is  not  receivable  in  evidence,  even  though,  as  it  seems, 
the  absence  of  the  first  copy  has  been  satisfactorily  ex- 
plained.* 

It  is  of  the  utmost  importance  to  remember  that  there 
are  no  degrees  of  secondary  evidence.  A  party  entitled  to 
resort  to  this  mode  of  proof  may  use  any  form  of  it;  his  not 
adducing,  or  even  wilfully  withholding,  some  other,  likely 
to  be  more  satisfactory,  is  only  matter  of  observation  for 
the  jury.  Thus,  the  evidence  of  a  witness  who  has  read  a 
destroyed  or  lost  document  is  perfectly  receivable,  although 
a  copy  or  abstract  of  it  is  in  existence,  and  perhaps  even  in 
court.^ 

There  are  several  exceptions  to  the  rule  which  requires 
primary  evidence  to  be  given.  The  following  are  the  prin- 
cipal: 1.  Where  the  production  of  it  is  physically  impos- 
sible, as  where  characters  are  traced  on  a  rock;  or,  2. 
Where  it  would  be  highly  inconvenient  on  physical  grounds; 
as  where  they  are  engraven  on  a  tombstone,  or  chalked  on 
a  wall  or  building,  or  contained  in  a  paper  permanently 
fixed  to  it,  etc.® 

3.  With  respect  to  the  proof  of  records,  and  other  public 
documents  of  general  concernment,  their  contents  may  be 
proved  by  derivative  evidence.  But  the  law  requires  this 
derivative  evidence  to  be  of  a  very  trustworthy  kind;  and 

5.  See,  generally,  Chamberlayne's  9  Pet.  663;  Goodrich  v.  Weston,  102 
Best's    Evidence,    \    482    et    seq,;    1      Mass.  362, 

Chamberlayne   on   Evidence,    }}   464-  7.  Doe  ex  dem.  Gilbert  v.  Ross,  7 

472,  478  et  seq,   (as  to  primary  evi-  M.  A  W.  102;  Chamberlayne'e  Best's 

dence);  id.,  9  473  et  seq.  (secondary  Evidence,    §    483;    Chamberlayne    on 

evidence).  Evidence,  §§  339-342  and  notes. 

6.  Gilb.  Ev.  (4th  Ed.)  9;  Chamber-  8.  Chamberlayne  on  Evidence,  S 
layne's  Evidence,  §  483  and  notes.  See,  2958;  Tracy  Peerage  Case,  10  CI.  ft 
however,  contra,  Winn  v.  Patterson,  F.  154;  6  M.  &  W.  58,  63,  68;  2  Ex. 

411;  11  id.  129;  9  M.  &  W.  676. 
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has  defined,  with  much  precision,  the  forms  of  it  which 
may  be  resorted  to  in  proof  of  the  different  sorts  of  public 
writings.  Thus,  it  must,  at  least  in  general,  be  in  a  written 
form,  i.  e.,  in  the  shape  of  a  copy;  and,  as  already  men- 
tioned, must  not  be  a  copy  of  a  copy.  In  very  few,  if  in  any 
instances,  is  oral  evidence  receivable  to  prove  the  contents 
of  a  record  or  public  book  which  is  in  existence. 

The  principal  sorts  of  copies  used  for  the  proof  of  docu- 
ments are, —  1.  Exemplifications  under  the  great  seaL  2. 
Exemplifications  under  the  seal  of  the  court  where  the  rec- 
ord is.  3.  Office  copies,  i.  e.,  copies  made  by  an  officer  ap- 
pointed by  law  for  the  purpose.  4.  Examined  copies.  An 
examined  copy  is  a  copy  sworn  to  be  a  true  copy,  by  a  wit- 
ness who  has  compared  it  line  for  line  with  the  original,  or 
who  has  examined  the  copy  while  another  person  read  the 
original.  The  document  must  be  in  a  character  and  lan- 
guage that  the  witness  understands,  and  he  must  also  have 
read  the  whole  of  it.  According  to  most  authorities,  when 
the  latter  of  the  above  modes  of  examination  is  resorted  to, 
it  is  unnecessary  to  call  both  the  persons  engaged  in  it,  or 
that  they  should  have  alternately  read  and  inspected  the 
original  and  copy.  5.  Copies  signed  and  certified  as  true  by 
the  officer  to  whose  custody  the  original  is  intrusted.®  6. 
Photograph  copies,^ — of  all  others  the  best  for  showing 
any  peculiarities  that  exist  in  the  original  document,  and 
consequently  invaluable  in  cases  turning  on  those  peculi- 
arities. There  are  a  few  instances  where  none  of  these 
various  species  of  copies  is  receivable,  and  the  original 
must  be  produced.  Of  these  the  principal  is  where  the 
gist  of  a  party  *s  action  or  defence  lies  in  a  record  of  the 
court  where  the  cause  is,  and  issue  is  joined  on  a  plea  of 
nul  tiel  record 

Public  documents,  though  not  of  a  judicial  nature, — such 
as  registers  of  births,  marriages,  and  deaths;  the  books  of 

9    See,  generally,  Chamberlayne  on  1.  See   Chamberlayne's  Best's  Evi- 

Evidence,    §    506   et  seq.;   Chamber-      dence,  S  486;  1  Chamberlayne  on  Eyi« 
layne's  Best's  Evidence,  S  486  et  aeq.     dence,  S  729. 
and  notes;  1  Qreenl.  Ev.  (12th  Ed.)> 
SS  479-484  and  cases  cited. 
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the  Bank  of  England,  or  of  the  East  India  Company;  bank 
bills  on  file  at  the  bank,  etc., —  are,  in  general,  provable  by 
examined  copies.* 

4.  Another  exception  is  in  the  case  of  public  officers.  It  is 
a  general  principle  that  a  person's  acting  in  a  public  capa- 
city is  prima  facie  evidence  of  his  having  been  duly  author- 
ized so  to  do;  and  even  though  the  office  be  one  the  appoint- 
ment to  which  must  be  in  writing,  it  is  not,  at  least  in  the 
first  instance,  necessary  to  produce  the  document,  or  ac- 
count for  its  non-production.' 

5.  Where  a  witness  is  being  interrogated  on  the  voir 
dire,  with  the  view  of  ascertaining  his  competency,  if  that 
that  competency  depends  on  written  instruments  he  may 
state  their  nature  and  contents.^ 

Circumstantial  evidence,  when  original  and  proximate 
in  its  nature,  is  not  affected  by  the  rule.  It  seems  also,  al- 
though much  has  been  said  and  written  on  both  sides  of 
the  question,  that  statements  by  a  party  against  his  own 
interest  are  receivable  as  primary  proof  of  documents.* 

8.  Chamberlayne'fl  Best'i  Evidence,  8.  Chamberlayne's  Best's  Evidence, 
S  487  and  notes.    The  student  should      SS  356,  357. 

always  consult  the  statutes  as  to  the         4.  Tayl.  Ev.,  SS  ^33,  1342;   Cham- 
method  of  certification  and  by  whom     berlayne's  Best's  Evidence,  S  490. 
necessary  to  be  made.  5.  Chamberlayne's  Best's  Evidence, 

I  491.    See  post,  ch.  7. 
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CHAPTER  IV. 
deeivativb  evidence  in  general. 

The  danger  of  this  kind  of  proof  increases  according  to 
its  distance  from  its  source,  and  the  number  of  media  or 
instruments  through  which  it  comes  to  the  cognizance  of 
the  tribunal.  There  are  five  forms  of  it: — 1.  Supposed 
oral  evidence^  delivered  through  oral.  2.  Supposed  writ- 
ten evidence,  delivered  through  written.  3.  Supposed 
oral  evidence,  delivered  through  written.  4.  Supposed 
written  evidence,  delivered  through  oraL  5.  Reported 
real  evidence.  The  last  of  these,  and  the  secondary  evi- 
dence of  documents  which  would  be  evidence  if  produced, 
have  been  already  considered;  and  the  present  chapter  will 
be  devoted  to  the  admissibility  of  derivative  evidence  in 
general. 

The  general  rule  is,  that  derivative  or  second-hand  proofs 
are  not  receivable  as  evidence  in  causa, —  a  rule  which 
forms  one  of  the  distinguishing  features  of  our  law  of  evi- 
dence. The  reasons  commonly  assigned  for  it  are:  1.  That 
the  party  against  whom  the  proof  is  offered  has  no  oppor- 
tunity of  cross-examining  the  original  source  whence  it  is 
derived.  2.  That,  assuming  the  original  evidence  truly 
reported,  it  was  not  itself  delivered  under  the  sanction  of 
an  oath.  The  derivative  evidence  would  not,  however,  be 
the  more  receivable  if  the  original  evidence  were  delivered 
under  that  sanction. 

The  foundations  of  the  rule  lie  much  deeper  than  this. 
Instead  of  stating  as  a  maxim,  that  the  law  requires  all  evi- 
dence to  be  given  on  oath,  we  should  say  that  the  law  re- 
quires all  evidence  to  be  given  under  personal  responsi- 
bility; i  .e.,  every  witness  must  give  his  testimony  under 
such  circumstances  as  expose  him  to  all  the  penalties  of 
falsehood  which  may  be  inflicted  by  any  of  the  sanctions 
of  truth. 

The  rule  in  question  is  commonly  enunciated,  both  in  the 
books  and  in  practice,  by  the  maxim,  ^'  Hearsay  is  not  evi- 
84 
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dence/'  * — an  expression  inaccurate,  and  which  has  caused 
the  true  nature  of  the  rule  to  be  very  generally  misimder- 
stood.  The  language  of  this  formula  conveys  two  errone- 
ous notions  to  the  mind:  first,  directly,  that  what  a  person 
has  been  heard  to  say  is  not  receivable  in  evidence;  and, 
secondly,  by  implication,  that  whatever  has  been  com- 
mitted to  writing,  or  rendered  permanent  by  other  means, 
is  receivable;  positions  neither  of  which  is  even  generally 
true.  On  the  one  hand,  what  a  man  has  been  heard  to  say 
against  his  own  interest  is  not  only  receivable,  but  is  the 
very  best  evidence  against  him;  and  on  the  other,  written 
documents  with  which  a  party  is  not  identified  are  fre- 
quently rejected.  Hence  it  is  that  hearsay  evidence  is  so 
often  confounded  with  res  gestae,  i.  e.,  the  original  proof 
of  what  has  taken  place;  which  may  consist  of  words,  as 
well  as  of  acts.*  Thus,  on  an  indictment  for  treason  in 
leading  on  a  riotous  mob,  evidence  of  the  cry  of  the  mob  is 
not  hearsay,  and  is  as  original  as  any  evidence  can  be;  and 
so  are  the  cries  of  a  woman  who  is  being  ravished,  and  her 
complaint  afterwards,  but  not  the  particulars  of  such  com- 
plaint. We  are  not  to  consider  whether  evidence  comes 
by  word  of  mouth  or  by  writing,  but  whether  it  is  original 
in  its  nature,  or  indicates  any  better  source  from  which  it 
derives  its  weight. 

There  are  several  exceptions  to  the  rule  excluding  second- 
hand evidence: — 

1.  On  a  second  trial  of  a  cause  between  the  same  parties, 
the  evidence  of  a  witness  examined  at  the  former  trial,  and 
since  deceased,  is  receivable;  and  may  be  proved  by  the 
testimony  of  a  person  who  heard  it,  or  by  notes  made  at 
the  time.* 

1.  See,    generally,    Ghamberlayne's  on  Evidence,  9  2581  et  seq.    See,  also, 

Best's  Evidence,  Book  3,  ch.  4;  Cham-  Cbamberlayne's    Best's    Evidence,    | 

berlayne  on  Evidence,  \  2791.  495  et  aeq,  and  cases  cited. 

The  subject  of  hearsay  is  treated  at        8.  Provided,  however,  that  the  party 

great  length  in  Chamberlayne  on  Evi-  against  whom  it  is  offered  had  the 

dcnce     See  vol.  4,  index,  Hearsay,  for  right  of  cross-examination  and   that 

details.  the  parties  to  the  writ  and  questions 

8.  See  rea  gestae  defined  and  oon-  at  issue  are  substantially  the  same, 

■idered  at  length  in  4  Chamberlayne  1  Greenl.  Br.,  H  168-168;  Chamber* 
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2.  The  next  exception  is  in  the  proof  of  matters  of  public 
and  general  interest;  such  as  the  boundaries  of  counties  or 
parishes,  rights  of  common,  claims  of  highway,  etc.,  which 
the  law  allows  to  be  proved  by  general  reputation; — e.  g., 
by  the  declarations  of  deceased  persons  who  may  be  pre- 
sumed to  have  had  competent  knowledge  on  the  subject; 
by  old  documents  of  various  kinds,  which,  under  ordinary 
circumstances,  would  be  rejected  for  want  of  originality, 
etc.  But  in  order  to  guard  against  fraud,  it  is  an  estab- 
lished principle  that  such  declarations,  etc.,  must  have  been 
made  ante  litem  motam;  which  seems  to  mean,  before  any 
controversy  has  arisen  on  the  subject  to  which  the  declara- 
tions relate,  whether  such  controversy  has  or  has  not  been 
made  the  subject  of  a  lawsuit.* 

3.  ICatters  of  pedigree,  e.  g.,  the  fact  of  relationship  be- 
tween particular  persons,  the  births,  marriages,  and  deaths, 
of  members  of  a  family,  etc.,  form  the  next  exception. 
Thus,  declarations  of  deceased  members  of  a  family,  made 
ante  litem  motam,  and  not  made  by  the  declarant  obviously 
for  his  own  interest;  the  general  reputation  of  a  family 
proved  by  a  surviving  member  of  it;  entries  contained  in 
books,  such  as  family  Bibles,  if  produced  from  the  proper 
custody,  even  although  there  be  no  evidence  of  the  hand- 
writing or  authorship  of  such  entries;  correspondence  be- 
tween relatives;  recitals  in  deeds;  descriptions  in  wills;  in- 
scriptions on  tombstones,  rings,  monuments,  or  coflfin  plates; 
charts  of  pedigrees  made  or  adopted  by  deceased  members 
of  the  family,  etc., —  have  severally  been  held  receivable  in 
evidence  for  this  purpose.^ 

4.  The  next  exception  is  that  ancient  documents  pur- 
porting to  constitute  part  of,  or  at  least  to  have  been  exe- 
cuted contemporaneously  with,  the  transactions  to  which 
they  relate,  are  receivable  as  evidence  of  ancient  posses- 

layne's  Best's  Evidence,  §  496,  note,  5.  Chamberlayne's  Best's  Evidence^ 

p.  448  and  cases  cited;  2  Chamber-  $  498;  4  Chamberlayne  on  Evidence, 

layne  on  Evidence,   S§   1659-1675.  S  2953. 

4.  See  4  Chamberlayne  on  Evidence,  6.  Chamberlayne's  Best's  Evidence* 

99  2^73,  3330;  Chamberlayne's  Best's  9  499,  note,  p.  452;  2  Chamberlayne 

Evidence,  §  497  and  notes.  on  Evidence,  $  1195  et  seq. 
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sion,  in  favor  of  those  claiming  nnder  them,  and  even 
against  others  who  are  neither  parties  nor  privies  to  them. 
The  document  must,  however,  be  shown  to  have  come  from 
the  proper  custody,  i.  e.,  to  have  been  found  in  a  place  in 
which,  and  under  the  care  of  persons  with  whom,  it  might 
naturally  and  reasonably  be  expected  to  be  found.® 

5.  Declarations  made  by  deceased  persons  against  their 
own  interest  are  receivable  in  evidence  in  proceedings  be- 
tween third  parties,  provided  such  declarations  were  made 
against  proprietary  or  pecuniary  interest,  and  do  not  de- 
rogate from  the  title  of  third  parties;''  e.  g.,  a  declaration 
made  by  a  deceased  tenant  is  not  admissable  if  it  derogates 
from  the  title  of  the  reversioner. 

6.  Allied  to  these  are  declarations  in  the  regular  course 
of  business,  office,  or  employment,  by  deceased  persons, 
who  had  a  personal  knowledge  of  the  facts,  and  no  interest 
in  stating  an  untruth.  But  the  rule  as  to  the  admission  of 
such  evidence  is  confined  strictly  to  the  particular  thing 
which  it  was  the  duty  of  the  person  to  do;  and,  unlike  a 
statement  against  interest,  does  not  extend  to  collateral 
matters,  however  closely  connected  with  that  thing.  This 
class  of  declarations  must  also  have  been  made  contempo- 
raneously with  the  acts  to  which  they  relate.* 

7.  The  civil  law,  and  the  laws  of  some  foreign  countries, 
receive  the  books  of  tradesmen,  made  or  purporting  to  be 
made  by  them  in  the  regular  course  of  business,  as  evi- 
dence to  prove  a  debt  against  a  customer  or  alleged  cus- 
tomer; and  such  books  were  at  one  time  receivable  as  evi- 
dence in  England.  But  though  not  themselves  admissable 
as  evidence,  almost  all  the  advantage  derivable  from 
tradesmen's  books,  with  little  or  none  of  their  danger,  is 
obtained  under  the  law  as  it  now  stands.  For  not  only  may 
the  tradesman  appear  as  a  witness,  and  use  his  books  as 
memoranda  to  refresh  his  memory,  with  respect  to  the  goods 
supplied,  but  those  books  are  always  available  as  **  indica- 

7.  Chamberlayne'B  Best's  Evidence,  Salk.,   285;    1   Smith's   Lead.   Cases, 
I  500  and  note,  p.  453.  390.     See  the  notes  where  the  cases 

8.  The  leading  case  upon  this  ex-  are  fully  collected, 
ception  is  Price  v.  Lord  Torrington, 
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tive  '*  evidence;  and,  especially  in  the  event  of  the  bank- 
ruptcy of  the  tradesman,  they  are  often  f onnd  of  immense 
value  to  himself  or  those  who  represent  hinu* 

8.  Books  of  a  deceased  incumbent, —  rector  or  vicar, — 
containing  receipts  and  payments  by  him  relative  to  the  liv- 
ing, have  frequently  been  held  receivable  in  evidence  for 
his  successors.    This  has  been  considered  anomalous.^ 

9.  The  last  exception  to  this  rule  is  that  of  declarations 
made  by  persons  under  the  conviction  of  their  impending 
death.^  The  circumstances  under  which  such  declarations 
are  made  may  fairly  be  assumed  to  afford  a  guaranty  for 
their  truth,  at  least  equal  to  that  of  an  oath  taken  in  a 
court  of  justice.  Hence  the  dying  declarations  of  a  child 
of  tender  years  will  be  rejected,  unless  he  appears  to  have 
had  that  degree  of  religious  knowledge  which  would  ren- 
der his  evidence  receivable;  as  likewise  will  those  of  an 
adult  whose  character  shows  him  to  have  been  a  person 
not  likely  to  be  affected  with  a  religious  sense  of  his  ap- 
proaching dissolution. 

9.  ChamberUyne'8  Best's  Evidenoe,         1.  Chamberlayne's  Best's  Evidenoe, 

SS  501-504,  note,  p.  444  et  aeq.    See,  S  504. 

generally,    4    Chamberlayne   on   Evi-         a.  4  Chamberlayne  on  Evidence,  S| 

dence,   title,   Book   Entries,   Account  2767,  2831  and  notes,  where  the  cases 

Books,  S  3051  ei  $€q,  are  fully  collected. 
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CHAPTER  V. 

EVIDENCE  AFFORDED  BT  THE  WORDS  OR  ACTS  OF  OTHER 
PERSONS. 

*  *  Res  inter  alios  acta  alteri  nocere  non  debet. ' '  ^  No  per- 
son is  to  be  affected  by  the  words  or  acts  of  others,  unless 
he  is  connected  with  them,  either  personally,  or  by  those 
whom  he  represents  or  by  whom  he  is  represented.  The 
expression  **  inter  alios  '*  does  not  mean  that  the  act  must 
be  the  act  of  more  than  one  person.  Nor  does  it  make  any 
difference  that  the  act  was  done  or  confirmed  by  oath. 

There  is  this  point  of  resemblance  between  second-hand 
evidence  and  res  inter  alios  acta,  that  the  latter,  like  the 
former,  must  not  be  understood  as  excluding  proof  of  res 
gestae.  The  true  meaning  of  the  rule  is  simply  this,  that  a 
party  is  not  to  be  affected  by  what  is  done  behind  his  back. 
Thus,  if  the  question  between  plaintiff  and  defendant  were, 
whether  the  former  had  paid  a  sum  of  money  to  D.;  a  re- 
ceipt by  D.,  acknowledging  payment  to  him  by  the  plain- 
tiff of  the  money  in  question,  would  not,  per  se,  be  evidence 
of  such  payment  as  against  the  defendant,  it  being  res  inter 
alios  acta;  and  yet  it  would  be  admissible  as  part  of  the 
res  gestae  for  the  purpose  of  proving  such  payment.  So, 
when  the  matter  in  issue  consists  of  an  act  which  is  separ- 
able from  the  person  of  the  accused,  who  is  nevertheless 
accountable  for  it,  proof  may  be  given  of  that  act  before  he 
is  connected  with  it  by  evidence.  An  illustration  is  af- 
forded by  prosecutions  for  conspiracy,  where  it  is  a  settled 
rule  that  general  evidence  may  be  given  to  prove  the  exist- 
ence of  a  conspiracy,  before  the  accused  is  shown  to  be 
connected  with  it;  for  here  the  corptLS  delicti  is  the  con- 
spiracy, and  the  participation  of  the  accused  is  an  indepen- 
dent matter,  which  may  or  may  not  exist.^  The  rule  that 
the  acts  and  declarations  of  conspirators  are  evidence 
against  their  fellows,  rests  partly  on  this  principle  and 

1.  A  tranBaction  between  two  par-  layne's   Best's   Evidence,   S   506   and 

ties    ought    not    to    harm    a    third,  notes. 

Broom's  Leg.  Max.,  *857  and  notes.  2.  Chamberlayne's  Best's  Evidence, 

See  4  Chamberlayne  on  Evidence,  S  S  508  and  notes. 
8207    et   seq.    and    notes;    Chamber- 
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partly  on  the  law  of  principal  and  agent.  The  following 
summary  of  the  practice  is  fully  supported  by  authority. 
**  Where  several  persons  are  proved  to  have  combined  to- 
gether for  the  same  illegal  purpose,  any  act  done  by  one  of 
the  party,  in  pursuance  of  the  original  concerted  plan,  and 
with  reference  to  the  common  object,  is  in  contemplation  of 
law  the  act  of  the  whole  party;  and  therefore  the  proof  of 
such  act  would  be  evidence  against  any  of  the  others  who 
were  engaged  in  the  same  conspiracy;  and,  further,  any 
declarations  made  by  one  of  the  party  at  the  time  of  doing 
such  illegal  act  seem  not  only  to  be  evidence  against  him- 
self, as  tending  to  determine  the  quality  of  the  act,  but  to 
be  evidence  also  against  the  rest  of  the  party,  who  are  as 
much  responsible  as  if  they  had  themselves  done  the  act. 
But  what  one  of  the  party  may  have  been  heard  to  say  at 
some  other  time,  as  to  the  share  which  some  of  the  others 
had  in  the  exection  of  the  common  design,  or  as  to  the  ob- 
ject of  the  conspiracy,  cannot,  it  is  conceived,  be  admitted 
as  evidence  to  aflfect  them  on  their  trial  for  the  same  of- 
fence. And,  in  general,  proof  of  concert  and  connection 
must  be  given  before  evidence  is  admissible  of  the  acts  or 
declarations  of  any  person  not  in  the  presence  of  the  pris- 
oner. It  is  for  the  court  to  judge  whether  such  connec- 
tion has  been  sufficiently  established;  but  when  that  has 
been  done,  the  doctrine  applies  that  each  party  is  an  agent 
for  the  others,  and  that  an  act  done  by  one  in  futherance 
of  the  unlawful  design  is  in  law  the  act  of  all,  and  that  a 
declaration  made  by  one  of  the  parties  at  the  time  of  doing 
such  an  act  is  evidence  against  the  others.^'* 

There  are  exceptions  to  this  rule.  Thus,  although  in 
general  strangers  are  not  bound  by  and  cannot  take  advan- 
tage of  estoppels,  yet  it  is  otherwise  when  the  estoppel  runs 
to  the  disability  or  legitimation  of  the  person.  So,  a  judg- 
ment in  rem,  in  the  Exchequer,  is  conclusive  against  all  the 
world.*  The  admissibility  in  evidence  of  many  documents 
of  a  public  and  quasi  public  nature  is  at  variance  with  this 
principle. 

8.  See,  generally,  4   Chamberlayne     dence,  S  510  and  post,  Book  3,  pt.  2, 
on  Evidence,  S  3244  ei  seq,  and  notes,      ch.  9. 
4.  See   Chamberlayne's   Beat's  Evi- 
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CHAPTER  VI. 

OPINION    EVTDENOB. 

The  use  of  witnesses  being  to  inform  the  tribunal  re- 
specting facts,  their  opinions  are  not  in  general  receivable 
as  evidence.  The  meaning  of  the  rule  is,  simply,  that 
questions  shall  not  be  put  to  a  witness  which,  by  substitut- 
ing his  judgment  for  theirs,  virtually  put  him  in  the  place 
of  the  jury. 

The  rule  is  subject  to  the  following  exceptions: — 

1.  On  questions  of  science,  skill,  trade,  and  the  like,  per- 
sons conversant  with  the  subject  matter, —  called  **  ex 
perts  ^^ — are  permitted  to  give  their  opinions  in  evidence. 
But  where  scientific  men  are  called  as  witnesses,  they  can- 
not give  their  opinions  as  to  the  general  merits  of  the 
cause,  but  only  their  opinions  upon  the  facts  proved. 

The  weight  due  to  this,  as  well  as  to  every  other  kind  of 
evidence,  is  to  be  determined  by  the  tribunal;  which  should 
form  its  own  judgment  on  the  matters  before  it,  and  is  not 
concluded  by  that  of  any  witness,  however  highly  qualified 
or  respectable.* 

2.  Another  class  of  exceptions  exists  where  the  judgment 
or  opinion  of  a  witness,  on  some  question  material  to  be 
considered  by  the  tribunal,  is  formed  on  complex  facts, 
which  from  their  nature  it  would  be  impossible  to  bring 
before  it.  Thus,  the  identification  by  a  witness  of  a  person 
or  thing  is  necessarily  an  exercise  of  his  judgment.  So,  the 
state  of  an  unproducible  portion  of  real  evidence  —  as,  for 
instance,  the  appearance  of  a  building,  or  of  a  public  docu- 
ment which  the  law  will  not  allow  to  be  brought  from  its 
repository  —  may  be  explained  by  a  term  expressing  a 
complex  idea;  e.  g.,  that  it  looked  old,  decayed,  or  fresh, 
was  in  good  or  bad  condition,  etc.  So  also  may  the  emo- 
tions or  feelings  of  a  party  whose  psychological  condition 

1.  See,  generally,  3  Chamberlayne  511  et  acq,  and  note,  p.  473;  Lawson 
on  Evidence,  S  2375  et  aeq,  and  notes;  on  Expert  Testimony;  Rogers  on  Ex- 
Cbamberlayne's    Best's    Evidence,    {      pert  Testimony. 
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is  in  question:  thus,  a  witness  may  state  whether,  on  a 
certain  occasion,  he  looked  pleased,  excited,  confused,  agi- 
tated, frightened,  or  the  like.  To  this  head  also  belongs 
the  proof  of  handwriting,  ew  visu  scriptionis  and  ex  scriptis 
olim  visis.  And  it  is  on  this  principle  that  testimony  to 
character  is  received.  In  all  cases,  of  course,  the  grounds 
on  which  the  judgment  of  the  witness  is  formed  may  be 
inquired  into  on  cross-examination.^ 

t.  See  next  note,  ante. 
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CHAPTER  VIL 
self-regarding  eyidenob* 

Section  L 
Self-regarding  Evidence  in  General. 

In  the  preceding  chapters  we  have  shown  the  general 
nature  of  those  rules  by  which  evidence  is  rejected,  for  want 
either  of  originality  or  of  proximity.  The  present  will  be 
devoted  to  that  species  of  evidence,  for  or  against  a  party, 
which  is  afforded  by  the  language  or  demeanor  of  himself, 
or  of  those  whom  he  represents,  or  of  those  who  represent 
him.  All  such  evidence  we  purpose  to  designate  by  the 
expression  *'  self -regarding."  When  in  favor  of  the  party 
supplying  it,  the  evidence  may  be  said  to  be  **  self-serv- 
ing; "  when  otherwise,  "  self -harming." 

The  rule  of  law  with  respect  to  self -regarding  evidence 
is,  that  when  in  the  self-serving  form  it  is  not  in  general 
receivable;  but  that  in  the  self -harming  form  it  is,  with  few 
exceptions,  receivable,  and  is  usually  considered  proof  of  a 
very  satisfactory  kind.^ 

The  subject  of  self-serving  evidence  may  be  despatched 
in  few  words,  and  indeed  has  been  substantially  considered 
under  the  title,  **  Res  inter  alios  acta  alteri  nocere  non 
debet."  There  are,  however,  some  exceptions  to  the  rule 
excluding  it.  The  first  is,  that,  where  part  of  a  document  or 
statement  is  used  as  self -harming  evidence  against  a  party, 
he  has  a  right  to  have  the  whole  of  it  laid  before  the  jury, 
who  may  then  consider  and  attach  what  weight  they  see 
fit  to  any  self-serving  statements  it  contains.^  Again,  a 
person  on  his  trial  may,  at  least  if  not  defended  by  counsel, 
state  matters  in  his  defence  which  are  not  already  in  evi- 
dence, and  which  he  is  not  in  a  condition  to  prove,  and  the 

1.  Chamberlayne'a  Best's  Evidence,      3  id.,  S  1933;  4  id.,  S  2734  and  notes, 
§   518   et  8eq.  and  notes,   p.   485;    2      where  the  cases  are  fully  collected. 
Cliamberlayne  on  Evidence,   {   1540;  S.  Tayl.  Ev.,  §  655;  Chamberlayne's 

Best's  Evidence,  S  520. 
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jury  may  act  on  that  statement  if  they  deem  it  worthy  of 
credit.' 

Self -harming  evidence  may  be  supplied  by  words,  toritmg, 
signs,  or  silence.  Words  addressed  to  others,  and  writing, 
are  the  most  usual  forms;  but  words  uttered  in  soliloquy 
seem  equally  receivable;  while  of  signs  it  has  justly  been 
said,  **Acta  exteriora  indicant  interiora  secreta/^*  So  of 
silence,  **  Qui  tacet,  consentire  videtur,*'* —  a  maxim  which 
must  be  taken  with  considerable  limitation.  The  principal 
application  of  this  maxim  is  in  criminal  cases,  where  a 
person  charged  with  having  committed  an  offence  makes 
no  reply. 

As  to  the  different  kinds  of  self -harming  statements.  In 
the  first  place  they  are  either  **  judicial  ^*  or  **  extra-ju- 
dicial, *' —  according  as  they  are  made  in  the  course  of  a 
judicial  proceeding,  or  under  any  other  circumstances.^ 

2.  Self-harming  statements  in  civil  cases  are  usually 
called  ''admissions,"  and  those  in  criminal  cases  ''con- 
fessions.'' 

3.  Self -harming  statements  are  divisible  into  "  plenary  '' 
and  "  not  plenary."  A  "  plenary  "  confession  is  when  a 
self -disserving  statement  is  such  as,  if  believed,  to  be  con- 
clusive against  the  person  making  it,  at  least  on  the  physical 
facts  of  the  matter  to  which  it  relates;  as  where  a  party 
accused  of  murder  says,  "  I  murdered,"  or  "  I  killed,"  the 
deceased.  In  such  cases  the  proof  is  in  the  nature  of  direct 
evidence.  A  confession"  not  plenary  "  is  where  the  truth 
of  the  self -disserving  statement  is  not  absolutely  inconsist- 
ent with  the  existence  of  a  state  of  facts  different  from  that 
which  it  indicates;  but  only  gives  rise  to  a  presumptive  in- 
ference of  their  truth,  and  is  therefore  in  the  nature  of 
circumstantial  evidence.  A.  is  found  murdered,  or  the  goods 
of  B.  are  proved  to  have  been  stolen,  and  the  accused  or 
suspected  person  says,  "  I  am  very  sorry  that  I  ever  had 
anything  to  do  with  A.,"  or  "  that  I  ever  meddled  with  the 
goods  of  B."^ 

3.  See  poet.  Book  4,  pt.  1.  6.  He  who  is  silent,  seems  to  oon- 

4.  Exterior    acts    indicate    interior  sent.     Id. 
secrets.      See    Chamberlayne's    Best's  6.  Id.,  §  522. 
Evidence,  §  521.  7.  Id.,  S  524. 
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Although  a  party  may  admit  the  contents  of  a  document, 
he  could  not,  before  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.,  c.  125),  by  admitting  the  execution  of  a  deed, 
(except  when  such  admission  was  made  for  the  purpose  of 
a  cause  in  court,)  dispense  with  proof  of  it  by  the  attesting 
witness.® 

So  far  as  its  admissibility  in  evidence  is  concerned,  it  is 
in  general  immaterial  to  whom  a  self -harming  statement  is 
made.  But  if  coming  under  the  head  of  what  the  law  recog- 
nizes as  confidential  communication,*  it  will  not  be  received 
in  evidence;  neither  will  it,  if  embodied  in  a  communication 
made  **  without  prejudice,**  the  object  of  such  being  to  buy 
peace,  and  settle  disputes  by  compromise  instead  of  by  legal 
proceedings.* 

Self-harming  statements,  etc.,  made  by  a  party  when  his 
mind  is  not  in  its  natural  state,  ought,  in  general,  to  be 
received  as  evidence,  but  his  state  of  mind  should  be  taken 
into  consideration  by  the  jury  as  an  infirmative  circum- 
stance.' Thus,  a  confession  made  by  a  prisoner  when  drunk 
has  been  received.®  What  a  person  has  been  heard  to  say 
while  talking  in  his  sleep  seems  not  to  be  legal  evidence 
against  him,  however  valuable  it  may  be  as  indicative  evi- 
dence; for  here  the  suspension  of  the  faculty  of  judgment 
may  fairly  be  presumed  complete.^  The  acts  of  persons  of 
tmsound  mind,  also,  are  not  in  general  binding.® 

A  party  is  not  in  general  prejudiced  by  self-harming 
statements  made  under  a  mistake  of  fact.  But  it  is  very 
different  when  the  confession  is  made  under  a  mistake  of 
law.  Neither  is  a  party  to  be  prejudiced  by  a  confessio 
juris,  although  this  must  be  understood  with  reference  to 
a  confession  of  law  not  involved  with  facts;  for  the  confes- 

8.  Chamberlayne's  Best's  Evidence,     sc,    Ewell's    Lead.    Cases    (1st   ed.) 
I  527  and  notes.  734  and  notes. 

9.  Considered  po9t,  cb.  8.  4.  See  Rex  v.  Sippets,  cited  in  note 
1.  Chamberlayne's  Best's  Evidence,     Cbamberlayne's    Best's    Evidence,    S 

I  528.  529. 

S.  Id.,  I  529.  5.  See  Moulton  v.  Ckmrouz,  2  Ex. 

S.  Rex  V.  Spilsbary,  7  C.  &  P.  187.  487;  s.  c,  4  id.  17;  s.  c,  EwelFs  Lead. 

See  Gore  v.  Gibson,  13  M.  ft  W.  623;  Cases,  614  and  notes. 
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sion  of  a  matter  compounded  of  law  and  fact  is  receivable.* 
Self -harming  statements  may  in  general  be  made,  either 
by  a  party  himself,  or  by  those  nnder  whom  he  claims,  or 
by  his  attorney  or  agent  lawfully  authorized.  This  of 
course  implies  that  the  party  against  whom  the  admission 
or  confession  is  offered  in  evidence  is  of  capacity  to  make 
such  admission  or  confession  J 

Section  IL 
Estoppels. 

An  estoppel  seems  to  be  when,  in  consequence  of  some 
previous  act  or  statement  to  which  he  is  dther  party  or 
privy,  a  person  is  precluded  from  showing  the  existence  of 
a  particular  state  of  facts;  and  is  that  species  of  praesumptio 
juris  et  de  jure  where  the  fact  presumed  is  taken  to  be  true, 
not  as  against  all  the  world,  but  as  against  a  particular 
party,  and  that  only  by  reason  of  some  act  done.® 

The  most  important  rules  respecting  estoppels  are  the 
following:  — 

1.  Estoppels  must  be  mutual  or  reciprocal,  i.  e.,  binding 
both  parties.  But  this  does  not  hold  universally;  for 
instance,  a  feoflfor,  donor,  lessor,  etc.,  by  deed  poll  will  be 
estopped  by  it,  although  there  is  no  estoppel  against  the 
f  eoflfee,  etc.' 

2.  In  general,  estoppels  affect  only  the  parties  and  privies 
to  the  act  working  the  estoppel;  strangers  are  not  bound  by 
them,  and  cannot  take  advantage  of  them.^ 

3.  It  seems  that  conflicting  estoppels  neutralize  each 
other,  or,  as  our  books  express  it,  '*  Estoppel  against 
estoppel  doth  put  the  matter  at  large.  "^ 

Estoppels  are  of  three  kinds:  1.  By  matter  of  record. 
2.  By  deed.    3.  By  matter  of  pais. 

6.  Chamberlayne's  Best's  Evidence,  Kingston's  Case,  3  Smith's  Lead. 
S  530.  Cases,  *573  and  notes. 

7.  Id.,  531.  9.  Chamberlayne's  Best's  Evidence, 

8.  See,  generally,   3  Chamberlayne  {  535  and  notes, 
on  Evidence,  S   1387  and  notes,  and  1.  Id.,  §  536. 
Bi«:elow  on  Estoppel;  The  Duchess  of  S.  Id.,  {  537. 
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1.  Estoppels  by  mattw  of  record;  as  letters  patent,  fine, 
recovery,  pleading,  etc.  The  most  important  form  of  this 
is  estoppel  by  judgment,  which  will  be  considered  under  the 
head  of  res  judicata} 

With  respect  to  estoppels  by  pleading.  A  party  who  does 
not  plead  within  the  time  required  by  law  is  taken  to  con- 
fess that  his  adversary  is  entitled  to  judgment.  So  a  party 
may,  by  resorting  to  one  kind  of  plea,  be  concluded  from 
afterwards  availing  himself  of  another.* 

As  to  the  effect  of  admissions,  express  or  implied,  in 
pleadings,  the  following  rule,  which  certainly  savors  of 
technicality,  is  laid  down  in  the  books,  viz.:  that  the  ma- 
terial facts  aUeged  by  one  party,  which  are  directly  ad- 
mitted by  the  opposite  party,  or  indirectly  admitted  by  tak- 
ing a  traverse  on  some  other  facts,  cannot  be  again  litigated 
between  the  same  parties,  and  are  conclusive  evidence  be- 
tween them,  but  only  if  the  traverse  is  found  against  the 
party  making  it. 

2.  Estoppels  by  deed.  ' '  A  deed, '  ^  says  Mr.  Justice  Black- 
stone,  '*  is  the  most  solemn  and  authentic  act  that  a  man 
can  possibly  perform,  with  relation  to  the  disposal  of  his 
property;  and  therefor  a  man  shall  always  be  estopped  by 
his  own  deed,  or  not  permitted  to  aver  or  prove  anything 
in  contradiction  to  what  he  has  once  so  solemnly  and  de- 
liberately avowed.*'  This  rule,  however,  must  be  under- 
stood to  apply  only  where  an  action  is  brought  to  enforce 
rights  arising  out  of  the  deed,  and  not  collateral  to  it;  and 
it  does  not  include  the  case  of  a  mere  general  recital  in  a 
deed,  such  general  recital  not  having  the  effect  of  an  estop- 
pel. It  is  only  a  special  recital  of  a  particular  fact  in  a  deed 
which  will  estop.* 

3.  Estoppels  by  matter  in  pais.  *'  Where  one  by  his 
words  or  conduct  wilfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  to  alter  his  own  previous  position, 
the  former  is  concluded  from  averring,  against  the  latter,  a 

8.  Post,  ch.  9.  5.  2  Bl.  Com.  •295,  vol.  1  of  this 

4  Chamber! ay ne's  Best's  Evidence,  series;  Chamberlayne's  Best's  Evi- 
§9  540,  541,  post  Pleading.  dence,  S  542. 
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different  state  of  things  as  existing  at  the  same  time.^*^ 

Before  dismissing  the  subject  of  estoppel,  we  would 
direct  attention  to  the  question,  whether  the  maxim  of  the 
civil  law,  ''AUegans  suam  turpitudinem  [suom  crimen] 
non  est  andiendus,"^  is,  or  ever  was,  a  maxim  of  the  com- 
mon law. 

The  modem  authorities  completely  negative  the  existence 
of  any  such  rule,  so  far  as  witnesses  are  concerned.  It  is 
now  undoubted  law,  that  a  witness,  although  not  always 
bound  to  answer  them,  may  be  asked  questions  tending  to 
criminate,  injure,  or  degrade  him.  So,  it  is  the  constant 
practice  in  criminal  cases  to  receive  the  evidence  of  ac- 
complices, who  depose  to  their  own  guilt  as  well  as  to  that 
of  the  accused;  and  it  is  not  even  indispensable,  although 
customary  and  advisable,  that  some  material  part  of  the 
story  told  by  the  accomplice  should  be  corroborated  by 
untainted  evidence.® 

Section  III. 

Self-harming  Statements  in  Criminal  Ca^ea. 

Subsection  I. 

Estoppels  in  Criminal  Cases. 

The  first  and  most  important  is  the  estoppel  by  judicial 
eimfession.  A  confession  of  guilt,  made  by  an  accused 
person  to  a  judicial  tribunal  having  jurisdiction  to  con- 
demn or  acquit  him,  is  sufficient  to  found  a  conviction, 
even  where  it  may  be  followed  by  sentence  of  death;  such 
confession  being  deliberately  made,  under  the  deepest 
solemnities,  oftentimes  with  the  advice  of  counsel,  and 
always  under  the  protecting  caution  and  oversight  of  the 
judge.  Still,  if  the  confession  appears  incredible,  or  any 
illegal  inducement  to  confess  has  been  held  out  to  the 
accused,  or  if  he  api)ears  to  have  any  object  in  making  a 

6.  Chamberlayne's  Best's  Evidence,  8.  Chamberlayne's  Best's  Evidence, 
I  543  and  cases  cited.  S§  545,  546  and  cases  cited. 

7.  One  who  alleges  bis  own  turpi- 
tude should  not  be  heard. 
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false  confession,  or  if  the  confession  appears  to  be  made 
under  any  sort  of  delusion,  or  through  fear  and  simplicity, 
the  court  ought  not  to  receive  it.  So,  if  the  oflfence 
charged  is  one  of  the  class  denominated  **  facti  perman- 
entis,^^  and  no  other  indication  of  a  corpus  delioit  can  be 
found.  In  ordinary  practice  a  plea  of  guilty  is  never  re- 
corded by  English  judges,  at  least  in  serious  cases,  with- 
out first  solemnly  warning  the  accused  that  such  plea  will 
not  entitle  him  either  to  mercy  or  a  mitigated  sentence, 
and  freely  offering  him  leave  to  retract  it  and  plead  not 
guilty.* 

2.  An  accused  person  most  plead  the  different  kinds  of 
pleas  in  their  regular  order:  by  pleading  in  bar,  he  loses 
his  right  to  plead  in  abatement,  etc.^ 

3.  An  accused  person  may  be  estopped  by  various  col« 
lateral  matters  which  do  not  appear  on  record.  Thus  he 
cannot  challenge  a  juror  after  he  has  been  sworn,  unless  it 
be  for  cause  arising  afterwards.  K  he  challenges  a  juror 
for  cause,  he  must  show  all  his  causes  together.^ 

Subsection  II. 

The  Admissibility  and  Effect  of  Extra- judicial  Selpcrimir 
native  Statements. 

Self -harming  evidence  is  not  always  receivable  in  orim* 
inal  cases,  as  it  is  in  civil.  There  is  this  condition  prece- 
dent to  its  admissibility,  that  the  party  against  whom  it  is 
adduced  must  have  supplied  it  voluntarily,  or  least  freely. 
Every  confession  or  criminative  statement  ought  to  be  re- 
jected, which  has  been  extracted  by  physical  torture, 
coercion,  or  duress  of  imprisonment;  or  which  has  been 
made  after  any  inducement  to  confess  has  been  held  out 
to  the  accused,  by,  or  with  the  sanction,  express  or  implied, 
of  any  person  having  lawful  authority,  judicial  or  other- 

9.  1    Bish.   Cr.   Proc.    (3d   Ed.),   {  1.  See   Chamberlayne'B  Best's   Evi- 

795;    4    Black.    Com.   •328    (vol.    1,  dence,   S    549;    Wash.   Cr.   Law    (3d 

Book  4);  Wash.  Cr.  Law   (3d  Ed.),  Ed.),  129  ei  8eq, 

132;  Chamberlayne's  Best's  Eyidenee,  2.  Chamberlayne's  Best's  Evidence, 

§  548.  I  550. 
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wise,  over  the  charge  against  him,  or  over  his  person  as 
connected  with  that  charge.^  But  in  order  to  have  this 
effect,  the  inducement  thus  held  out  must  be  in  the  nature 
of  a  promise  of  favor  or  threat  of  punishment.  If,  there- 
fore, it  appears  that  the  accused  was  urged  to  speak  the 
truth  on  moral  grounds  only,  the  confession  or  crimina- 
tive statement  will  be  receivable;  as  it  also  will  be,  when 
the  supposed  influence  of  an  illegal  inducement  to  confess 
may  fairly  be  presumed  to  have  been  dissipated  before  the 
confession,  by  a  warning  from  a  person  in  authority  not 
to  pay  any  attention  to  it. 

With  respect  to  the  effect  of  extra-judicial  confessions, 
or  statements  when  received,  the  rule  is  clear,  that,  unless 
otherwise  directed  by  statute,  no  such  confession  or  state- 
ment, whether  plenary  or  not  plenary,  whether  made  be- 
fore a  justice  of  the  peace  or  other  tribunal  having  only  an 
inquisitorial  jurisdiction  in  the  matter,  or  made  by  deed 
or  matter  in  pais,  either  amounts  to  an  estoppel,  or  has  any 
conclusive  effect  against  an  accused  person,  or  is  entitled 
to  any  weight  beyond  that  which  the  jury  in  their  con- 
science assign  to  it.* 

Subsection  III. 

Infirmative  Hypotheses  affecting  Self-criminative  Evidence. 

In  the  mediaeval  tribunals  of  the  civil  and  canon  laws, 
the  inquisitorial  principle  was  essentially  dominant.  And 
this  has  so  far  survived,  that  in  many  Continental  tribunals 
at  the  present  day  every  criminal  trial  commences  with  a 
rigorous  interrogation  of  the  accused  by  the  judge  or  other 
presiding  officer.  The  common  law  of  England  proceeds 
in  a  way  quite  the  reverse  of  all  this,— holding  that  the  onus 
of  proving  the  guilt  of  the  accused  lies  on  the  accuser,  and 
that  no  person  is  bound  to  criminate  himself.  It  has 
therefore  always  abstained  from  physical  torture,  and 
taken  great  care,  perhaps  too  great  care,  to  prevent  sus- 

8.  2  Chamberlayne  on  Evidence,  §         4.  Chamberlayne's  Best's  Evidence, 
1472    et    seq,    and    notes;    Chamber-      §§  552,  553  and  notes, 
layne's  Best's  Evidence,  §  551. 
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pected  persons  from  being  terrified,  coaxed,  cajoled,  or  en- 
trapped into  criminative  statements;  and  it  not  only  pro- 
hibits judicial  interrogation  in  the  first  instance,  but,  if 
the  evidence  against  the  accused  fails  in  establishing  a 
prima  facie  case  against  him,  it  will  not  even  call  on  him 
for  his  defence.  As,  however,  the  introduction  of  judicial 
interrogation  into  this  country  has  been  warmly  advo- 
cated by  able  jurists,  we  propose  to  examine  briefly  the 
claims  of  the  conflicting  systems.' 

All  false  self -criminative  statements  are  divisible  into 
two  classes, —  those  which  are  the  result  of  mistake  on  the 
part  of  the  confessionalist,  and  those  which  are  made  by 
him  in  expectation  of  benefit.  And  the  former  are  twofold, 
—  mistakes  of  fact  and  mistakes  of  law. 

First,  of  mistakes  of  fact.  A  man  may  believe  himself 
guilty  of  a  crime,  either  when  none  has  been  committed,  or 
where  a  crime  has  been  committed,  but  by  another  person. 
Mental  aberration  is  the  obvious  origin  of  many  such  con- 
fessions. But  the  actors  in  a  tragedy  may  be  deceived  by 
surrounding  circumstances,  as  well  as  the  spectators.* 

Next,  as  to  mistakes  of  law.  All  confessions  avowing 
delinquency  in  general  terms  are,  more  or  less,  confessiones 
juris;  and  this  will  in  a  great  degree  explain,  what  to  un- 
reflecting minds  seems  so  anomalous,  the  caution  exer- 
cised by  British  judges  in  receiving  a  plea  of  guilty.^ 

In  the  other  class  of  false  self -criminative  statements,  the 
statement  is  known  by  the  confessionalist  to  be  false,  and 
is  made  in  expectation  of  some  real  or  supposed  benefit  to 
himself  or  others,  or  for  the  purpose  of  injuring  others. 
It  is  obviously  impossible  to  enumerate  the  motives  which 
may  sway  the  minds  of  men  to  make  false  statements  of 
this  kind.® 

5.  Here  follows  a  learaed  discus-  S  561.  As  to  self -regarding  mental 
sion  of  the  question  stated,  too  long  states,  see  3  Chamberlayne  on  Evi- 
for  our  purpose.  The  student  is  ad-  dence,  §  1933.  See,  also,  2  id.,  S  1592. 
vised  to  read  it  carefully.  See  Cham-  7.  Chamberlayne's  Best's  Evidence, 
berlayne's    Best's    Evidence,    §{    554-  {  562  et  acq,  and  cases  cited. 

558.  8.  The  author,   in   §§   563   to   572, 

6.  Chamberlayne's  Best's  Evidence,     proceeds  to  enumerate  and  discuss  the 
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Extra-judicial  confessorial  statements,  especially  when 
not  plenary,  are  subject  to  additional  infirmative  hypoth- 
eses. These  are  mendacity  in  the  report,  misinterpretation 
of  the  language  used,  and  incompleteness  of  the  state- 
ment. 

1.  ''Mendacity."  The  supposed  confessorial  statement 
may  be  either  wholly  or  in  part  a  fabrication  of  the  depos- 
ing witnesses.  2.  '*  Misinterpretation."  No  act  or  word  of 
man,  however  innocent  or  even  laudable,  is  exempt  from 
this.  3.  ''Incompleteness";  i.  e.,  where  words,  though 
not  misunderstood  in  themselves,  convey  a  false  impres- 
sion, for  want  of  some  explanation  which  the  speaker 
either  neglected  to  give,  or  was  prevented  by  interruption 
from  giving,  or  which  has  been  lost  in  consequence  of  the 
deafness  or  inattention  of  the  hearers.* 

As  to  the  force  and  effect  of  "  non-responsion,"  or  silence 
under  accusation,  "  evasive  responsion,"  and  "  false  res- 
ponsion." 

"  Non-responsion."  When  a  man  is  interrogated  as  to 
his  having  committed  a  crime,  or  when  a  statement  that  he 
has  conmiitted  a  crime  is  made  in  his  presence,  and  he 
makes  neither  reply  nor  remark,  the  inference  naturally 
arises  that  the  imputation  is  well  founded,  or  he  would 
have  repelled  it.^  However  strongly  such  a  circumstance 
may  tell  against  suspected  persons  in  general,  there  are 
many  considerations  against  investing  it  with  conclusive 
force.  1.  The  party,  owing  to  deafness,  or  other  cause, 
may  not  have  heard  the  question  or  observation;  or,  even 
if  he  has,  may  not  have  understood  it  as  conveying  an  im- 
putation upon  him.  2.  Supposing  the  accused  to  have 
heard  the  question  or  observation,  and  understood  it  as 
conveying  an  imputation  upon  him,  his  momentary  silence 
may  be  caused  by  impediment  of  utterance,  or  a  feeling  of 
surprise  at  the  imputation.    3.  When  this  kind  of  evidence 

most  obvious  of  the  motives  for  mak-  9.  Chamberlayne's  Best's  Evidence, 

ing  false  self-criminative  statements.      9  573. 

For  details  see  the  original  work  and  1.  Considered  ante,  Book  3,  pt.  2, 

cases  there  cited«  ch.   7,   sec.    1.     See,   also,   Chamber- 

layne's  Best's  Evidence,  §  674. 
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is  in  an  extra-judicial  fomiy  the  transaction  comes  to  the 
tribunal  through  the  testimony  of  witnesses,  who  may 
either  have  misunderstood,  or  who  wilfully  misreport  it. 
4.  Assuming  the  matter  correctly  reported,  '^  the  strength 
of  it  *^  (i.  e.,  the  inference  of  guilt  from  evidence  like  that 
we  are  now  considering)  '*  depends  principally  upon  two 
circumstances:  the  strength  of  the  appearances  (under- 
stand, the  strength  they  may  naturally  be  supposed  to 
possess,  in  the  point  of  view  in  which  they  present  them- 
selves to  the  party  interrogated), —  the  strength  of  the  ap- 
pearances, and  the  quality  of  the  interrogator/'^ 

Connected  with  the  subject  of  non-responsion  is  that  of 
incomplete  or  **  evasive  responsion '';  i.  e.,  where  a  man 
is  interrogated  as  to  his  having  committed  a  crime,  or  when 
a  statement  that  he  has  committed  a  crime  is  made  in  his 
presence,  and  he  either  evades  the  question,  or,  while 
denying  his  guilt,  refuses  to  show  his  innocence,  or  to  an- 
swer or  explain  any  circumstances  which  are  brought  for- 
ward against  him  as  criminative  or  suspicious.  The  infer- 
ence of  guilt  from  such  conduct  is  weakened  by  the  follow- 
ing additional  considerations.  1.  A  man  ever  so  innocent 
cannot  always  explain  all  the  circumstances  which  press 
against  him.  2.  In  many  cases  an  accused  or  suspected 
person  can  only  explain  particular  circumstances  by  crim- 
inating other  individuals  whom  he  is  unwilling  to  expose, 
or  disclosing  matters  which,  though  unconnected  with  the 
charge,  he  is  anxious  to  conceal  Sometimes,  too,  though 
blameless  in  the  actual  instance,  he  could  only  prove  him- 
self so  by  showing  that  he  was  guilty  of  some  other  offence. 
3.  Where  a  prosecution  is  altogether  groundless, —  the  re- 
sult of  conspiracy,  or  likely  to  be  supported  by  perjured 
testimony, —  it  is  often  good  policy  on  the  part  of  its  in- 
tended victim  not  to  disclose  his  defence  until  it  is  judici- 
ally demanded  of  him  on  his  trial.^ 

"  False  responsion,"  however,  is  a  criminative  fact  very 
much  stronger  than  either  of  the  former.    The  infirmative 

8.  See  next  note,  supra. 
3.  Chamberlayne's  Best's  Evidence, 
S  575. 
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hypotheses  here  seem  to  be, — 1.  The  possibility  of  extra- 
judicial conversations  having  been  misunderstood  or  mis- 
reported.  2.  As  innocent  persons,  under  the  influence  of 
fear,  occasionally  resort  to  false  evidence  in  their  defence, 
false  statements  may  arise  from  the  same  caused 

4.  Id.,  I  576  et  aeq,,  note,  p.  526  lajne  on  Evidence,  ch.  19,  where  the 
and  cases  cited.  See,  generally,  as  to  subject  is  ezhaustiyely  considered  and 
admissions  by  conduct,    2    Chamber-     the  cases  collected  in  the  notes. 
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CHAPTER  VIII. 

EVIDENCE  BEJECTED  ON  OBOITNDS  OF  PUBLIC  POLICY. 

The  expression,  **  evidence  rejected  on  grounds  of  pub- 
lic policy/'  is  here  used  in  a  limited  sense;  as  signifying 
that  principle  by  which  evidence,  receivable  so  far  as  rele- 
vancy to  the  matters  in  dispute  is  considered,  is  rejected 
on  the  ground  that,  from  its  reception,  some  collateral  evil 
would  ensue  to  third  parties  or  to  society. 

One  species  of  this  has  been  already  treated  of,  under 
the  head  of  witnesses,  who  are  privileged  from  answering 
questions  having  a  tendency  to  criminate,  or  to  expose 
them  to  penalty  or  forfeiture,  or  even,  in  some  cases,  mere- 
ly to  degrade  them.*  But,  taking  a  general  view  of  the 
subject,  the  matters  thus  excluded  on  grounds  of  public 
policy  may  be  divided  into  political,  judicial,  professional, 
and  social 

I.  Under  the  first  come  all  secrets  of  state,  such  as  state 
papers;  and  all  communications  between  government  find 
its  oflScers; — the  privilege  in  such  cases  not  being  that  of 
the  person  who  is  in  possession  of  the  secret,  but  that  of 
the  public,  as  a  trustee  for  whom  the  secret  has  been  in- 
trusted to  him.* 

n.  Judicial — ^The  principal  instance  of  this  is  in  the 
case  of  jurymen.  First,  grand  jurors  cannot,  at  least  in 
general,  be  questioned  as  to  what  took  place  among  or  be- 
fore them,  while  acting  as  such.* 

Secondly,  the  evidence  of  petty  jurors  is  not  receivable 
to  prove  their  own  misbehavior,  or  that  a  verdict  which 
they  have  delivered  was  given  through  mistake.** 

ni.  Professional. —  1.  At  the  head  of  these  stand  com- 
munications made  by  a  party  to  his  legal  advisers,  i.  e., 

8.  Ante,  Book  2,  pt.  1,  ch.  1.  layne's  Best's  Evidence,  |  578,  note, 

8.  See  Dawkins  v.  Lord  Rokely,  L.  p.  537. 
K.  8  Q.  B.  255;   Official  Secrets  Act         4.  Consult  local  statutes;  Chamber- 

of   1889    (England),   $   2;    Chamber-  layne's  Best's  Evidence,  §  579. 
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counsel,  attorney,  etc.;  find  this  includes  all  media  of  com- 
munication between  them,  such  as  clerks,  interpreters,  or 
agents.  But  the  privilege  does  not  extend  to  matters  of 
fact,  which  the  attorney  knows  by  any  other  means  than 
confidential  communication  with  his  client,  though  if  he 
had  not  bee^  employed  as  attorney  he  probably  would  not 
have  known  them.  And  the  privilege  is  not  the  privilege 
of  the  professional  man,  but  of  the  client,  who  may  waive 
it  or  not,  as  he  pleases.  And  his  refusal  to  waive  it  raises 
no  presumption  against  him.* 

2.  Communications  to  a  medical  man,  even  in  the  strict- 
est professional  confidence,  have  been  held  not  protected 
from  disclosure, —  a  rule  harsh  in  itself,  of  questionable 
policy,  and  at  variance  with  the  practice  in  France,  and 
the  statute  law  in  some  of  the  United  States  of  America.^ 

3.  Whether  communications  made  to  spiritual  advisers 
are,  or  ought  to  be,  protected  from  disclosure  in  courts  of 
justice,  presents  a  question  of  some  difficulty.  It  it  com- 
monly thought  that  the  decisions  of  the  judges  in  the  cases 
of  R.  V.  Gilham,®  and  R.  v.  Wild,®  added  to  some  others, 
have  resolved  this  question  in  the  negative;  and  the  prac- 
tice is  in  accordance  with  that  notion.^ 

IV.  Social. — The  applications  of  this  principle  to  social 
life  are  few.  The  principal  instance  is  in  the  case  of  com- 
munications between  husband  and  wife.  Such,  says  Pro- 
fessor Greenleaf,^  **  belong  to  the  class  of  privileged  com- 
munications, and  are  therefore  protected,  independently 
of  the  ground  of  interest  and  identity,  which  precludes  the 
parties  from  testifying  for  or  against  each  other.  The 
happiness  of  the  married  state  requires  that  there  should 
be  the  most  unlimited  confidence  between  husband  and 

5.  Id.,  §  580;   Stroker  v.  Graham,  privilege   in   certain   cases.     Consult 
4  M.  t  W.  721.     Consult  works  on  the    statutes.       See    Chamberlayne'a 
New     Trials,     Baylies;     Graham     4;  Best's  Evidence,  $  582. 
Waterman  et  al.  8.  1  Moo.  C.  C.  186. 

6.  See    Cooley's    Const.   Lim.    (7th  9.  Id.,  452. 

Ed.),  477,  478.  1.  Consult  the  local  statutes.  Tliere 

7.  New   York,   Missouri,   Michigan,  is  no  privilege  at  common  law.  Cham- 
Wisconsin,    and    Iowa,    and    perhaps  herlayne's  Best's  Evidence,  §  583. 
other  states,  have  statutes  creating  a  2.  1  Greenl.  Ev.   (7th  Ed.),  S  254. 
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wife;  and  this  confidence  the  law  secures  by  providing  that 
it  shall  be  kept  forever  inviolable, —  that  nothing  shall  be 
extracted  from  the  bosom  of  the  wife  which  was  confided 
there  by  the  husband.  Therefore,  after  the  parties  are 
separated,  whether  it  be  by  divorce,  or  by  the  death  of  the 
husband,  the  wife  is  still  precluded  from  disclosing  any 
conversations  with  him;  though  she  may  be  admitted  to 
testify  to  facts  which  came  to  her  knowledge  by  means 
equally  accessible  to  any  person  not  standing  in  that  re- 
lation/'' 

Secrets  disclosed  in  the  ordinary  cotirse  of  business,  or  the 
confidence  of  friendship,  are  not  protected.* 

Courts  of  justice  possess  an  inherent  power  of  rejecting^ 
evidence,  which  is  tendered  for  the  purpose  of  creating  ex- 
pense, or  causing  vexation  or  delay.  Such  malpractices 
are  calculated  to  impede  the  administration  of  the  law,  as 
well  as  to  injure  the  opposite  party.' 

It  has  been  said  that  the  law  excludes,  on  public 
grounds,  evidence  which  is  indecent  or  offensive  to  public 
morals,  or  injurious  to  the  feelings  of  third  persons.  But 
not  only  is  there  no  direct  authority  for  such  a  propo- 
sition, but  there  is  authority  to  the  contrary.* 

S.  See»    also,    4    Chamberlayne   on         4.  Chamberlayiie's  Best's  Evidence, 
Kvidence,  |§  2848,  2984,  note;  Cham-      |  586. 
berlayne's  Best's  Evidence,  |  686.  0.  Id.,  |  587. 

e.  Id.,  I  587;  Tayl.  Bv.,  |  867. 
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_  CHAPTER  IX. 

ATTTHOBITT  OP  BES  JUDICATA. 

The  mazimt  ''  Res  judicata  pro  veritate  acdpitnr/'  is  a 

branch  of  the  more  general  one,  **  Interest  reipnblicae  nt 
sit  finis  litium.^*^ 

In  order  to  have  the  effect  of  res  judicata,  the  decision 
must  be  that  of  a  court  of  competent  jurisdiction,  concur- 
rent or  exclusive.  The  decisions  of  such  tribunals  are 
conclusive  until  reversed;  but  no  decision  is  final,  unless  it 
be  pronounced  by  a  tribunal  from  which  there  lies  no  ap- 
peal, or  unless  the  parties  have  acquiesced  in  the  decision, 
or  the  time  limited  by  law  for  appealing  has  elapsed. 
Moreover,  the  conclusive  effect  is  confined  to  the  point  act- 
ually decided;  and  does  not  extend  to  any  matter  which 
came  collaterally  in  question.  It  does,  however,  extend  to 
any  matter  which  it  was  necessary  to  decide,  and  which 
was  actually  decided,  as  the  groundwork  of  the  decision 
itself,  though  not  then  directly  the  point  at  issue.* 

Such  a  judgment,  with  respect  to  any  third  person,  who 
was  neither  party  nor  privy  to  the  proceeding  in  which  it 
was  pronounced,  is  only  res  inter  alios  judicata;  and 
hence  the  rule,  that  it  does  not  bind,  and  is  not  in  general 
evidence  against  any  one  who  was  not  such  party  or 
privy.* 

But  the  judgment  of  a  tribunal  of  competent  jurisdic- 
tion may  be  null  and  void  in  itself,  in  respect  of  what  is 
contained  in  it.  1.  When  the  object  of  the  decision  it  pro- 
nounces is  uncertain;  e.  g.,  a  judgment  condemning  the  de- 
fendant to  pay  the  plaintiff  what  he  owes  him  would  be 
void,  though  it  would  be  sufficient  if  it  condemned  the 
defendant  to  pay  what  the  plaintiff  demanded  of  him,  and 

1.  Things  adjudicated  are  taken  as  ton's  Case,  11  St.  Tr.  ^1;  2  Smith's 

true.     It   is   to   the  interest  of  the  Lead.  Cases,  *573  ei  seq.  and  notes; 

state  that  there  be  an  end  of  litiga-  Chamberlayne's    Best's    Evidence,    | 

tion.  590  et  aeq, 

8.  10  Co.   76b;   Duchess  of  Kings-  8.  Id. 
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the  cause  of  demand  appeared  on  the  record  of  the  pro- 
ceedings. 2.  When  the  object  of  the  adjudication  is  any- 
thing impossible.  3.  When  a  judgment  pronounces  any- 
thing which  is  expressly  contrary  to  the  law;  1.  e.,  if  it  de- 
clares that  the  law  ought  not  to  be  observed:  if  it  merely  de- 
cides that  the  case  in  question  does  not  fall  within  the  law, 
though  in  truth  it  does  so,  the  judgment  is  not  null,  it  is 
only  improper,  and  consequently  can  only  be  avoided  by 
the  ordinary  course  of  appeal.  4.  When  a  judgment  con- 
tains inconsistent  and  contradictory  dispositions.  5.  When 
a  judgment  pronounces  on  what  is  not  in  demand.^ 

The  same  principles  apply  to  other  things  which  partake 
of  the  nature  of  judgments.  Thus,  a  verdict  that  finds 
matter  uncertainly  or  ambiguously  is  insufficient;  and  the 
same  holds  when  it  is  inconsistent.* 

Awards. — ^It  is  a  principle  that  awards  must  be  certain; 
and  if  an  award  contains  inconsistent  provisions,  or  di- 
rects what  is  impossible,  or  what  ia  illegal,  it  cannot  be 
enforced  by  action,  and  may  be  set  aside  on  motion.* 

First,  in  order  to  exclude  a  party  whose  demand  has 
been  dismissed  from  making  a  fresh  demand,  on  the  ground 
that  the  matter  is  res  judicata,  the  thing  demanded  must 
be  the  same.  But  this  must  not  be  understood  too  literally. 
For  instance,  although  the  flock  which  the  plaintiff  de- 
mands now  does  not  consist  of  the  same  sheep  as  it  did  at 
the  time  of  the  former  demand,  the  demand  is  held  to  be 
for  the  same  thing,  and  therefore  is  not  receivable.  And 
so,  a  party  is  held  to  demand  the  same  thing  when  he  de- 
mands anything  which  forms  a  part  of  it.  But,  secondly, 
in  order  that  the  maxim  res  judicata  shall  apply,  there 
must  be  **  eadem  conditio  personarum."^  And  therefore, 
as  we  have  seen,  if  the  person  whom  it  is  sought  to  affect 
by  a  judgment  was  neither  party  nor  privy  to  the  proceed- 

4.  See   Chamberlayne'B  Beet's  Evi-  tration    k    Award;     Chamberlayne's 

dence,   §  591   and  authorities  cited;  Best's  Evidenee,  |  591. 

Also,    generally,    Freeman    on    Judg-  7.  The  same  condition  of  persons, 

ments;  Black  on  Judgments.  See  Chamberlayne's  Best's  Evidence, 

0.  Id.  f  592. 

6.  See,   generally,  Morse  on  Arbi- 
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ings  in  which  it  was  given,  it  is  not  in  general  even  re- 
ceivable in  evidence  against  him.  So,  a  judgment  against 
a  party  in  a  criminal  case  is  not  evidence  against  him,  in 
a  civil  suit,  even  of  the  fact  on  which  the  conviction  must 
have  proceeded.  Nor  is  a  judgment  of  acquittal  evidence 
in  his  favor;  for  the  parties  are  not  the  same.® 

An  important  exception  to  this  rule  exists  in  the  case 
of  judgments  in  rem,  i.  e.,  adjudications  pronounced  upon 
the  status  of  some  particular  subject  matter,  by  a  tribunal 
having  competent  authority  for  that  purpose.  Such  judg- 
ments the  law  has,  from  mofives  of  policy  and  general  con- 
venience, invested  with  a  conclusive  effect  against  all  the 
world.® 

Conclusive  judgments  are  a  species  of  estoppels;  seeing 
that  they  are  given  in  a  matter  in  which  the  person  against 
whom  they  are  offered  as  evidence  has  had,  either  really 
or  constructively,  an  opportunity  of  being  heard,  and  dis- 
puting the  case  of  the  other  side.  When  judgment  has 
been  obtained  for  a  debt,  no  other  action  can  be  main- 
tained upon  it  while  the  judgment  is  in  force.  Like  other 
estoppels  by  matter  of  record,  and  estoppels  by  deed,  judg- 
ments, in  order  to  have  a  conclusive  effect,  must  be  pleaded 
if  there  be  opportunity;  otherwise  they  are  only  cogent 
evidence  for  the  jury.^ 

The  general  maxims  of  law,  **  Dolus  et  frans  nemini 
patrocinentur,''  ^^Jus  et  fraus  nunquam  cohabitant,' '^ 
**  Qui  fraudem  fit  frustra  agit,"  apply  to  the  decisions  of 
tribunals.  Although  it  is  not  permitted  to  show  that  the 
court  was  mistaken,  it  may  be  shown  that  it  was  misled. 
Fraud  is  an  extrinsic  collateral  act,  which  vitiates  the 
most  solemn  proceedings  of  courts  of  justice.  This  prin- 
ciple applies  to  every  species  of  judgment;  to  judgments 
of  courts  of  exclusive  jurisdiction;  to  judgments  in  rem; 

8.  Id.  See,  generally.  Freeman  on  toppel  and  Freeman  on  Judgments; 
Judgments.  Chamberlayne's    Best's    Evidence,     §  f 

9.  Castrique  v.  Imrie,  L.  R.  4  App.  594.  ! 
Cas.  429,  per  Blackburn,  J.;  Cham-         8.  Right  and  fraud  never  live  to- 
berlayne's  Best's  Evidence,  S  ^3.  gether.      See    Chamberlayne's    Best's 

1.  See,   generally,   Bigelow  on   Es-     Evidence,  §  595. 
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to  judgments  of  foreign  tribunals;  and  even  to  judgments 
of  the  House  of  Lords,' 

It  is  perhaps  needless  to  add,  that  a  supposed  judicial 
record  offered  in  evidence  may  be  shown  to  be  a  forgery. 

S.  As  to  the  amount  of  eridence     berlayne  on  Evidence^  It  1015,  1281 
required  to  show  fraud,  see  1  Cham-     and  notea. 
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CHAPTER  X. 

PLUBAUTY   OF    WITNBSSBfl. 

The  quantity  of  legitimate  evidence  required  for  judi- 
cial decdsion.  In  general  no  particular  number  of  instru- 
ments of  evidence  is  necessary  for  proof  or  disproof;  the 

testimony  of  a  single  witness,  relevant  for  proof  of  the 
issue  in  the  judgment  of  the  judge,  and  credible  in  that 
of  the  jury,  is  a  suflScient  basis  for  decision,  both  in  civil 
and  criminal  cases.  And,  as  a  corollary  from  this,  when 
there  is  conflicting  evidence,  the  jury  must  determine  the 
degree  of  credit  to  be  given  to  each  of  the  witnesses;  for 
the  testimony  of  one  witness  may,  in  many  cases,  be  more 
trustworthy  than  the  opposing  testimony  of  many.^ 

I.  Exceptions  at  common  law. 

1.  Prosecutions  for  perjury.  The  rule  requiring  two 
witnesses  in  indictments  for  perjury  applies  only  to  the 
proof  of  the  falsity  of  the  matter  sworn  to  by  the  defen- 
dant: all  preliminary  or  collateral  matters,  such  as  the 
jurisdiction  and  sitting  of  the  court,  the  fact  of  the  de- 
fendant having  taken  the  oath,  together  with  the  evidence 
he  gave,  etc.,  may  be  proved  in  the  usual  way.* 

It  is  not  easy  to  define  the  precise  amount  of  evidence 
required  from  each  of  the  witnesses  or  proofs  in  such 
cases. 

In  R.  V.  Parker,'  Tindal,  C.  J.  thus  laid  down  the  rule: 
**  With  regard  to  the  crime  of  perjury,  the  law  says,  that, 
where  a  person  is  charged  with  that  offence,  it  is  not  enough 
to  disprove  what  he  has  sworn  by  the  oath  of  one  other 
witness;  and  unless  there  are  two  oaths,  or  there  be  some 
documentary  evidence,  or  some  admission,  or  some  cir- 
cumstances to  supply  the  place  of  a  second  witness,  it  is 

1.  See,    generally,    CbamberUyne's         S.  2  Chamberlayne  on  Evidence,  S 
Beat's  Evidence,  Book   3,   pt.  2,  ch.      289. 
10;    1  Chamberlayne  on  Evidence,  t         S.  C.  &  Marsh.,  646. 
294;  2  id.,  |  987  ei  seq.;  Wash.  Cr. 
{Law   (3d  Ed.),  222. 
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not  enough."  Probably  the  soundest  view  of  this  subject 
is  that  stated  by  Erie,  C.  J.,  in  R.  v.  Shaw;*  viz.,  that  the 
degree  of  corroborative  evidence  requisite  must  be  a  mat- 
ter for  the  opinion  of  the  tribunal  which  tries  the  case, 
which  must  see  that  it  deserves  the  name  of  corroborative 
evidence. 

Where  the  alleged  perjury  consists  in  the  defendant 
having  sworn  contrary  to  what  he  had  previously  sworn 
on  the  same  subject,  the  case  is  not  within  the  rule  we  have 
been  considering;  and  the  defendant  may  be  convicted 
simply  upon  proof  of  the  contradictory  evidence  given  by 
him  on  the  two  occasions. 

2.  The  next  exception  is  in  the  proof  of  wills  attested 
by  more  than  one  witness,  in  the  manner  formerly  required 
by  the  Statute  of  Frauds,  29  Car.  11.,  c.  3,  s.  5,  and  now  by 
the  7  Will.  IV.  &  1  Vict.,  c.  26,  and  15  and  16  Vict.,  c.  24.» 
The  practice  under  both  these  statutes  is  thus  stated  in 
Taylor  on  Evidence  (7th  ed.),  §  1854:  ''  Where  an  instru- 
ment requiring  attestation  is  subscribed  by  several  wit- 
nesses, it  is  only  necessary  to  call  one  of  them;  excepting 
in  the  case  of  wills  relating  to  real  estate,  with  respect  to 
which  it  has  for  many  years  been  the  practice  of  courts  of 
equity,  and  is  now  the  practice  of  all  the  courts,  to  require 
that  all  the  witnesses  who  are  in  England,  and  capable  of 
being  called,  should  be  examined.  It  used  to  be  said  that 
all  the  subscribing  witnesses  must  be  called  in  order  to 
satisfy  the  conscience  of  the  Lord  Chancellor.*' 

II.  Statutory  exceptions.  Of  these  the  most  important 
and  remarkable  i6  found  in  the  practice  on  trials  for  high 
treason  and  misprision  of  treason.  The  better  opinion  and 
weight  of  authority  are  strongly  in  favor  of  the  position, 
that  at  the  common  law  a  single  witness  was  sufficient  in 
high  treason,  and  a  fortiori  in  petty  treason  or  misprision 
of  treason.* 

4.  10  Cox  C.  C.  M,  72.  6.  Section  3  of  Article  III.  of  the 

5.  The  number  of  witnesses  is  pre-  Constitution  of  the  United  States 
scribed  by  statute.  Consult  the  local  provides  that  "  No  person  shall  be 
statutes.  See  Chamberlayne's  Best's  convicted  of  treason  unless  on  the  tes- 
Evidence,  8  811.  timonj  of  two  witnesses  to  the  same 
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The  rule  requiring  two  witnesses  in  treason  only  applies 
to  the  proof  of  the  overt  acts  of  treason  charged  in  the  in- 
dictment: any  collateral  matters  may  be  proved  as  at  com- 
mon law;  such  as  that  the  accused  is  a  subject  of  the  Brit- 
ish Crown,  and  the  like. 

3.  AnoUier  exception  to  this  rule  was  in  the  ^  trial  bj  wHaesses,"  or, 
as  our  old  lawyers  expreseed  it,  "trial  by  proofs/' — expressions  used 
in  our  books  to  designate  a  few  cases  which  were  tried  by  the  judges 
instead  of  a  jury.  It  is  not  easy  to  fix  precisely  what  these  cases  were. 
Such  a  case  was  where,  on  a  writ  of  dower,  the  tenant  pleaded  that  the 
husband  of  the  demandant  was  still  living. 

4.  There  seems  to  be  some  difference  among  the  authorities  as  to 
whether  two  witnesses  were  required  on  a  claim  of  TOleBags  or  nlefty. 
If  such  were  the  dule,  it  was  a  good  one  in  favorem  Ubertaiia;  but  it  is 
needless  to  pursue  the  inquiry  at  the  present  day. 

oyert  act,  or  on  confession  in  open  See,  also,  Wash.  Cr.  Law  (3d  Ed.), 
court."  The  statute  7  4  8  Will.  III.,  S33;  Chamberlayne's  Best's  Eyidence, 
e.  3,  see.  2,  is  very  similar  to  the  {  615  and  note^  p.  569;  %  Chamber- 
above  quoted  constitutional  provision,  layne  on  Evidence,  |  089, 
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BOOK  IV. 

OBSERVATIONS  ON  FORENSIC  PRACTICE,  AND  RULES  FOR 
EXAMINATION  OF  WITNESSES. 


PART  I. 

OBSEBVATIONS    ON    FORENSIO    PBAOTIOB. 

The  rules  of  evidence,  especially  such  as  relate  to  evi- 
dence in  causa,  are  rules  of  law,  which  a  court  or  judge 
has  no  more  right  to  disregard  or  suspend  than  any  other 
part  of  the  common  or  statute  law  of  the  land.  Those 
which  regulate  forensic  practice  are  less  inflexible;  for  al- 
though the  mode  or  receiving  and  extracting  evidence  is 
governed  by  established  rules,  a  discretionary  power  of 
relaxing  these  on  proper  occasions  is  vestecj  in  the  tribunal; 
and  indeed  it  is  obvious  that  an  xmbending  adherence, 
under  all  circumstances,  to  rules  which  are  the  mere  forma 
et  figura  judidi,^  would  impede  rather  than  advance  the 
ends  of  justice. 


CHAPTER  L 

PEOCEEDINGS   PEEVIOUS   TO    TRIAL. 

The  common  law  laid  down  as  a  maxim,  **  Nemo  tenetur 
armare  adversarium  suum  contra  se,"^  and,  in  furtherance 
of  this  principle,  it  generally  allowed  litigant  parties  to 
conceal  from  each  other,  up  to  the  time  of  trial,  the  evidence 
on  which  they  meant  to  rely,  and  would  not  compel  either 
of  them  to  supply  the  other  with  any  evidence,  parol  or 
otherwise,  to  assist  him  in  the  conduct  of  his  cause.  Either 
party  had  the  power,  however,  of  filing  a  bill  in  equity  for 

1.  The   form   and   figure   of   judg-         S.  No  one  shaU  be  bound  to  arm 
ment.      Chamberlayne's    Best's    Evi-      bis  own  adversary  against  himself, 
denee,  S  ^23. 

86  [s«i] 
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the  discovery  of  evidencei  —  a  process,  however,  which 
was  alike  circuitous  and  expensive.  In  modem  times  the 
courts  of  common  law  took  upon  themselves  to  relax  con- 
siderably the  strictness  of  the  ancient  rule;  and  at  length 
it  became  the  established  practice,  that  when  a  document 
in  which  both  litigcmt  parties  had  a  joint  interest  was  in 
the  custody  or  control  of  one  of  them,  under  such  circum- 
stances that  he  might  fairly  be  deemed  a  trustee  of  it  for 
both,  the  court  would  order  an  inspection  and  copy  of  it 
to  be  given  to  his  adversary,  if  it  were  material  to  his  suit 
or  defence.* 

S.  See  17  t  18  Vict,  e.  185,  |(  60,  an>t0,  this  Tol1lm^  E^itj,  Disooroy; 

58.     ConsoH   the    Btatutet   *t   this  ChamberUTiie'i   B«t^t   Xfitaec^   || 

point  for  further  amendmente  of  the  6B4-6dO  and  note^  p.  590. 
law  upon  this  fubjeet     Bee,  aleo. 
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CHAPTER  11. 

TBIAL  AND  ITS  INCIDENTS. 

1.  Conrse  of  a  trial  The  proceedings  commence  with  a 
short  statement  to  the  jury  of  the  questions  they  are  about 
to  try.  In  civil  cases  this  statement  is  made  by  the  plain- 
tiff, if  he  appears  in  person,  by  his  counsel  if  he  appears 
by  coxmsel,  and  by  his  junior  counsel  if  he  has  more  than 
one,  and  it  is  technically  termed  ''opening  the  plead- 
ings." If  there  be  any  question  as  to  which  of  the  con- 
tending parties  ought  to  begin,  the  judge  decides  that 
question,  and  the  party  who  has  that  right  then,  either  by 
himself  or  his  counsel,  states  his  case  to  the  jury,  and  after- 
wards adduces  his  evidence  in  support  of  it.  The  opposite 
party  is  then  heard  in  like  order.  If  he  adduces  evidence 
the  opener  has  a  right  to  address  the  jury  in  reply.  In  ad- 
dressing the  jury,  a  party  has  no  right  to  state  facts  which 
he  does  not  intend  to  call  evidence  to  prove;  and  when  this 
rule  is  violated  the  judge  may,  in  his  discretion,  allow  a 
reply.  Where  a  fresh  case,  i.  e.,  a  case  not  merely  answer- 
ing the  case  of  the  party  who  began,  is  set  up  by  the  re- 
sponding party,  and  evidence  is  adduced  to  support  such 
fresh  case,  the  party  who  began  may  give  proof  of  a 
rebutting  case;  his  adversary  has  then  a  special  reply  on 
the  new  evidence  thus  adduced,  and  the  opener  has  a  gen- 
eral reply  on  the  whole  case.* 

The  party  against  whom  real  or  documentary  evidence  is 
adduced  has  a  right  to  inspect  it;  and  such  evidence  can 
be  read  to  or  laid  before  the  jury  only  if  no  valid  objection 
to  it  appears.  Every  witness  called  is  first  examined  by 
the  party  calling  him,  and  this  is  denominated  his  ''  ex- 
amination in  chief."  If  an  objection  is  made  to  his  com- 
petency, he  is  interrogated  as  to  the  necessary  facts,  and 
this  is  called  examination  on  the  voir  dire.     The  party 

1.  See  post,  Pleading;  Chamber- 
layne'B  Best's  Evidence,  Book  4,  pt.  1, 
e.  2. 
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against  whom  any  witness  is  examined  has  a  right  to 
**  cross-examine  '*  him;  after  which  the  party  by  whom  he 
is  called  may  *'  re-examine  "  him,  but  only  as  to  mattera 
arising  out  of  the  cross-examination.  The  court  and  jury 
may  also  put  questions  to  the  witnesses,  and  inspect  all 
media  of  proof  adduced  by  either  side.  The  court,  gener- 
ally speaking,  is  not  only  not  bound  by  the  rules  of  prac- 
tice relative  to  the  manner  of  questioning  witnesses,  and 
the  order  of  receiving  proofs,  but  may  in  its  discretion 
dispense  with  them  in  favor  of  parties  or  counsel.  During 
the  whole  course  of  the  trial,  the  judge  determines  all 
questions  of  law  and  practice  which  arise;  and  if  the  ad- 
missibility of  a  piece  of  evidence  depends  on  any  disputed 
fact,  the  judge  must  determine  that  fact,  and  for  this  pur- 
pose go  into  proofs,  if  necessary.* 

The  common  law  right  of  a  party  to  appear  by  counsel, 
when  that  right  is  accorded  to  the  other  side,  was  long 
subject  to  a  remarkable  Exception,  i.  e.,  in  cases  of  persons 
indicted  or  impeached  for  treason  or  felony.  It  was  other- 
wise in  prosecutions  for  misdemeanor,  as  also  in  appeals 
of  felony;  and  even  on  indictments  or  impeachments  for 
treason  or  felony,  the  exception  was  confined  to  cases 
where  the  accused  pleaded  the  general  issue,  and  did  not 
extend  to  preliminary  or  collateral  matter." 

II.  Amongst  the  principal  incidents  of  a  trial,  the  first 
which  requires  particular  notice  is  the  practice  of  order- 
ing witnesses  out  of  court.  When  concert  or  collusion 
aipong  witnesses  is  suspected,  or  there  is  reason  to  appre- 
hend that  any  of  them  will  be  influenced  by  the  statements 
of  counsel,  or  the  evidence  given  by  other  witnesses,  the 
ends  of  justice  require  that  they  be  examined  apart;  and 
the  court  will,  propria  motu*  or  on  the  application  of 
either  party,  order  all  the  witnesses,  except  the  one  under 

2.  See,  generally,  as  to  cross-exam-  of  any  crime  is  entitled  as  a  matter 

iuation,  4  Cbamberlayne  on  Evidence,  of  right  to  appear  and  be  heard  by 

pp.  4698,  4699,  title,  Cross-Examina-  counsel.     Cooley's  Const.  Lim.    (7th 

tion.  £d.),  474  et  seq.  and  notes. 
-  8.  Now.   both   in   Engand  and  the         4.  Of  his  own  motion. 
United  States,  every  person  accused  — 


Digitized  by  VjOOQ IC 


Tbial  and  Its  Incidsnts.  565 

examination^  to  leave  court.  The  better  opinion  seems  to 
be^  that  this  is  not  demandable  ew  debito  justitiae;^  and 
there  may  be  cases  where  it  would  be  judicious  to  refuse 
it  It  is  said  that  the  rule  does  not  extend  to  the  parties 
in  the  cause;  nor,  at  least  in  general,  to  the  solicitors 
engaged  in  it.  A  witness  who  disobeys  such  an  order  is 
guilty  of  contempt;  but  the  judge  cannot  refuse  to  hear 
his  evidence,  although  the  circumstance  is  matter  of  re- 
mark to  the  jury.  In  order  to  prevent  communication,  in 
such  cases,  between  witnesses  who  have  been  examined 
and  those  awaiting  examination,  it  is  a  rule  that  the 
former  must  remain  in  court  until  the  latter  are  examined.® 
2.  Next,  with  respect  to  the  order  of  beginning,  or  ordo 
incipiendi.  This  is  known  in  practice  as  the  **  right  to 
begin.  ^^  There  are  few  heads  of  practice  on  which  a  large 
number  of  irreconcilable  decisions  have  taken  place.  In 
one  sense  of  the  word,  the  plaintiff  always  begins;  for, 
without  a  single  exception,  the  pleadings  are  opened  by 
him  or  his  counsel,  and  never  by  the  defendant  or  his 
counsel.  But,  as  it  is  agreed  on  all  hands  that  the  order 
of  proving  depends  on  the  burden  of  proof,  if  it  appears 
on  the  statement  of  the  pleadings,  or  whatever  is  analog- 
ous thereto,  that  the  plaintiff  has  nothing  to  prove, —  that 
the  defendant  has  admitted  every  fact  alleged,  and  takes 
on  himself  to  prove  something  which  will  defeat  the  plain- 
tiff's claim, —  he  ought  to  be  allowed  to  begin,  as  the  bur- 
den of  proof  then  lies  on  him.  The  authorities  on  this 
subject  present  almost  a  chaos.  Thus  much  only  is  cer- 
tain, that  if  the  onus  of  proving  the  issues,  or  any  one  of 
the  issues,  however  numerous  they  may  be,  lies  on  the 
plaintiff,  he  is  entitled  to  begin,^  and  it  seems  that,  if  the 
onus  of  proving  all  the  issues  lies  on  the  defendant,  and 
the  damages  which  the  plaintiff  could  legally  recover  are 
either  nominal  or  mere  matter  of  computation,  here  also 
the  defendant  may  begin.*    But  the  difficulty  is,  where  the 

5.  As  a  matter  of  right.  See  Chamberlayne's  Best's   Evidence, 

G.  See  1  Chamberlayne  on  Evidence,  S  637  et  «eg./  2  Chamberlayne  on  Evi- 

S  188  et  8eq,  and  notes.  dence,  8  943  et  seq, 

7.  This  is  believed  to  be  a  correct  8.  See  next  note,  9upra, 

statement  of  the  American  practice. 
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burden  of  proving  the  issue,  or  all  the  issues  if  more  than 
one,  lies  on  the  defendant,  and  the  onus  of  proving  the 
amount  of  damage  lies  on  the  plaintiff.  A  series  of  cases 
(not  an  unbroken  series,  for  there  were  several  authorities 
the  other  way),  concluding  with  that  of  Cotton  v.  James,* 
in  1829,  established  the  position  that  the  onus  of  proving 
damages  made  no  difference,  and  that  under  such  circum- 
stances the  defendant  ought  to  begin. 

A  rule  on  the  subject  was  made  by  the  judges,  and  ap- 
plied in  the  cases  arising  in  1833  and  since  that  time,  that 
**  in  actions  for  libel,  slander,  and  injuries  to  the  person, 
the  plaintiff  shall  begin,  although  the  aflSrmative  issue  is 
on  defendant;  ^'  and  it  was  stated  that  the  rule  was  not 
at  all  intended  to  introduce  a  new  practice,  but  was  de- 
claratory or  restitutive  of  the  old. 

It  is  new  settled,  that,  where  the  ruling  of  the  judge 
with  reference  to  the  right  to  begin  is  erroneous  in  the 
judgment  of  the  court  in  banc,  and  **  clear  and  manifest 
wrong  ^^  has  resulted  from  that  ruling,  a  new  trial  will 
be  granted  by  the  court,  not  as  matter  of  right,  but  as 
matter  of  judgment. 

The  right  to  begin  is  an  advantage  to  a  party  who  has 
a  strong  case  and  good  evidence,  as  it  enables  him  to  make 
the  first  impression  on  the  tribunal;  and  if  evidence  is 
adduced  by  the  opposite  side,  it  entitles  him  to  reply,  thus 
giving  him  the  last  word.  But  if  the  case  of  a  party  be  a 
weak  one, —  if  he  has  only  slight  evidence,  or  perhaps 
none  at  all,  to  adduce  in  support  of  it, —  and  goes  to  trial 
on  the  chance  (if  defendant)  of  the  plaintiff  being  non- 
suited, or  that  the  case  of  the  opposite  party  may  break 
down  through  its  own  intrinsic  weakness,  or  trusting  to 
the  effect  of  an  address  to  the  jury,  the  fact  of  his  having 
to  begin  might  prove  instantly  fatal  to  his  cause.* 

3.  We  have  already  referred  to  the  rule  of  practice 
which  prohibits  counsel,  or  the  parties  in  civil  cases,  and, 
in  accordance  with  a  recent  rule,  the  counsel  for  accused 
parties  in  criminal  cases,  from  stating  any  facts  to  the 

9.  3  C.  &  P.  505;  1  Moo.  t  M.  273.         1.  See  tmpra,  note  and  authorities 
I  therein  cited. 
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jury  which  they  do  not  intend  offering  evidence  to  prove. 
This  must  not,  however,  be  understood  too  literally.  A 
counsel  or  party  has  a  right  to  allude  to  any  facts  of  which 
the  court  takes  judicial  cognizance,  or  the  notoriety  of 
which  dispenses  with  proof.  But  more  diflSculty  arises 
with  respect  to  historical  facts.  A  public  and  general 
history  is  receivable  in  evidence  to  prove  a  matter  relating 
to  the  kingdom  at  large.  But  a  history  is  not  receivable 
to  prove  a  private  right  or  particular  custom.  It  has  also 
been  held  that  counsel  or  a  party  at  a  trial  may  refer  to 
matters  of  general  history,  provided  the  license  be  exer- 
cised with  prudence;  but  cannot  refer  to  particular  books 
of  history,  or  read  particular  passages  from  them,  to  prove 
any  fact  relevant  to  the  cause.  Also,  that  works  of  stand- 
ard authority  in  literature  may,  provided  the  privilege  be 
not  abused,  be  referred  to  by  counsel  or  a  party  at  a  trial, 
in  order  to  show  the  general  course  of  composition,  explain 
the  sense  in  which  words  are  used,  and  matters  of  a  like 
nature;  but  that  they  cannot  be  resorted  to  for  the  purpose 
of  proving  facts  relevant  to  the. cause.* 

4.  The  chief  rule  of  practice  relative  to  the  interroga- 
tion of  witnesses  is  that  which  prohibits  "  leading  ques- 
tions; '*  i.  e.,  questions  which,  directly  or  indirectly,  sug- 
gest to  the  witness  the  answer  he  is  to  give.  The  rule  is, 
that  on  material  points  a  party  must  not  lead  his  own 
witnesses,  but  may  lead  those  of  his  adversary;  in  other 
words,  that  leading  questions  are  allowed  in  cross-exam- 
ination, but  not  in  examination  in  chief.  On  all  matters, 
however,  which  are  merely  introductory,  and  form  no 
part  of  the  substance  of  the  inquiry,  it  is  both  allowable 
and  proper  for  a  party  to  lead  his  own  witnesses,  as  other- 
wise much  time  would  be  wasted  to  no  purpose.  It  is 
sometimes  said,  that  the  test  of  a  leading  question  is 
whether  an  answer  to  it  by  **  Yes  '^  or  **  No  '*  would  be 

2.  "  Publications  resorted  to  for  the  of  aiding  the  *  memory  and  under- 
purpose  of  enabling  the  judge  to  as-  standing  of  the  court.'"  Chamber- 
certain  a  fact  of  common  knowledge,  layne  on  Evidence,  858  et  scq.  and 
are  not  in  reality  evidence  at  all.  cases  cited;  Chamberlayne's  Best's 
They  are  used  merely  for  the  purpose  Evidence,  S  640. 
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conclusive  upon  the  matter  in  issue;  but  although  all  such 
questions  undoubtedly  come  within  the  rule,  it  is  by  no 
means  limited  to  them.  Where  **  Yes  ^*  or  **  No  ^'  would 
be  conclusive  on  any  part  of  the  issue,  the  question  would 
be  equally  objectionable.  So,  leading  questions  ought  not 
to  be  put  when  it  is  sought  to  prove  material  and  proxi- 
mate circumstances.' 
There  are  some  exceptions  to  the  rule  against  leading. 

1.  For  the  purpose  of  identifying  persons  or  things,  the 
attention  of  the  witnesses  may  be  directly  pointed  to  them. 

2.  Where  one  witness  is  called  to  contradict  another,  as  to 
expressions  used  by  the  latter,  but  which  he  denies  having 
used,  he  may  be  asked  directly.  Did  the  other  witness  use 
such  and  such  expressions?  3.  Whenever  drcomstances 
show  that  a  witness  is  either  hostile  to  that  party  or  unwill- 
ing to  give  evidence,  the  judge  may  in  his  discretion  allow 
the  rule  to  be  relaxed.  4.  The  rule  will  be  relaxed  where  the 
inability  of  a  witness  to  answer  questions  put  in  the  regu- 
lar way  obviously  arises  from  defective  memory;  or  5. 
From  the  complicated  nature  of  the  matter  as  to  which  he 
is  interrogated.* 

5.  One  of  the  chief  rules  of  evidence  is,  that  no  evidence 
ought  to  be  received  which  does  not  bear,  immediately 
or  mediately,  on  the  matters  in  dispute.^  As  a  corollary 
from  this,  all  questions  tending  to  raise  collateral  issues, 
and  all  evidence  oflfered  in  support  of  such  issues,  ought 
to  be  rejected. 

In  addition  to  counter  proofs  and  cross-examination, 
there  are  three  ways  of  throwing  discredit  on  the  testi- 
mony of  an  adversary's  witness.®  1.  By  giving  evidence 
of  his  general  bad  character  for  veracity,  i.  e.,  the  evidence 
of  persons  who  depose  that  he  is  in  their  judgment  un- 
worthy of  belief,  even  though  on  his  oath.    And  here  the 

3.  The  judge  may  ask  leading  ques-  6.  Book  3,  ch.  1,  ante, 

tions.     1  Ohamberlayne  on  Evidence,  6.  This    subject    has   already    been 

§  539  and  cases  cited.  considered,  ante.    See,  also.  Chamber- 

4.  See  next  note,  supra;  Chamber-  layne's  Best's  Evidence,  S8  130,  263, 
layne's  Best's  Evidence,  S  641  et  seq,  644;  4  Chamberlayne  on  Evidence,  8S 
and  note,  p.  699.  2865,  2866,  3276. 
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inqniry  must  be  limited  to  what  they  know  of  his  general 
character,  on  which  alone  that  judgment  should  be 
founded;  particular  facts  cannot  be  gone  into.  2.  By 
showing  that  he  has  on  former  occasions  made  statements 
inconsistent  with  the  evidence  he  has  given.  But  this  is 
limited  to  such  evidence  as  is  relevant  to  the  cause;  for 
a  witness  cannot  be  contradicted  on  collateral  matters. 
3.  By  proving  misconduct  connected  with  the  proceedings, 
or  other  circumstances  showing  that  he  does  not  stand 
indifferent  between  the  contending  x)arties.  Thus  it  may 
be  proved  that  a  witness  has  been  bribed  to  give  his  evi- 
dence, or  has  oflfered  bribes  to  others  to  give  evidence  for 
the  party  whom  he  favors,  or  that  he  has  used  expressions 
of  animosity  and  revenge  towards  the  party  against  whom 
he  bears  testimony,  etc.'' 

6.  With  respect  to  the  right  of  a  party  to  discredit  his 
own  witnesses.  It  is  an  established  rule  of  the  common 
law  that  a  party  shall  not  be  allowed  to  give  general  evi- 
dence to  discredit  his  own  witness,  i.  e,,  general  evidence 
that  he  is  unworthy  of  belief  on  his  oath.  By  calling  the 
witness,  a  party  represents  him  to  the  court  as  worthy  of 
credit,  or  at  least  not  so  infamous  as  to  be  wholly  unworthy 
of  it.  A  party  might,  however,  discredit  his  own  witness 
collaterally,  by  adducing  evidence  to  show  that  the  evi- 
dence which  he  gave  was  untrue  in  fact.® 

7.  A  power  of  adjournment  of  its  proceedings  by  a  ju- 
dicial tribunal  in  certain  cases,  exercised  with  due  caution 
and  discretion,  is  indispensable  to  the  sound  and  complete 
administration  of  justice.  As  regards  criminal  cases,  it  is 
said  that  it  is  incident  to  a  criminal  trial  that  the  court 
may,  for  suflScient  reason,  adjourn  it.  But  this  rule  seems 
not  to  have  been  recognized  in  civil  cases.* 

8.  There  are  two  ways  of  questioning  the  ruling  of  a 
court  or  judge,  on  matters  of  evidence  in  civil  cases.    1 


7.  Chamberlayne's  Best's  Evidence,  9.  The  court  may  grant  adjourn 
I  644.  ments  if  justice  requires  it.    1  Cham' 

8.  2  PhiU.  Ev.  (10th  Ed.),  525;  herlayne  on  Evidence,  88  180,  187. 
Chamberlayne's  Best's  Evidence,  |  See  Stat.  17  k  18  Vict.,  e.  125,  see. 
645  and  note,  p.  599.  19. 
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By  bill  of  exceptions  founded  on  the  Statute  West.  2  (13 
Edw.  L),  c.  31,  stat.  1:  **  Cum  aliquis  implacitatus  coram 
aliquibus  justiciariis,  proponat  exceptionem,  et  petat  quod 
justiciarii  eam  allocent,  quam  si  allocare  noluerint,  si  ille, 
qui  exceptionem  proponet,  scribat  illam  exceptionem  et 
petat  quod  justiciarii  apponant  sigilla  in  testimonium, 
justiciarii  sigilla  sua  apponant;  et  si  unus  apponere 
noluerit,  apponat  alius  de  societate/'^  And  if  a  judge 
refused  to  seal  a  bill  of  exceptions,  the  party  might  have 
a  compulsory  writ  against  him,  commanding  him  to  seal 
it  if  the  fact  alleged  were  truly  stated;  and  if  he  returned 
that  the  fact  was  untruly  stated,  when  the  case  was  other- 
wise, an  action  would  lie  against  him  for  making  a  false 
return.* 

2.  The  improper  admission  or  rejection  of  evidence  was 
also  a  ground  for  an  application  to  the  court  in  banc  for 
a  new  trial  And  this  mode  of  proceeding  was  generally 
adopted  in  preference  to  that  by  bill  of  exceptions.  But 
the  court  would  often  refuse  a  new  trial,  even  where  an 
undoubted  error  had  been  committed  by  the  judge,  if  they 
thought  that  under  all  the  circumstances  justice  had  been 
done.* 

As  to  criminal  cases.  It  is  said  that  bills  of  exceptions 
do  not  lie  in  such  cases,  and  they  are  certainly  never  seen 
in  practice.*  But  the  Court  of  Queen  *s  Bench  will  grant  a 
new  trial  in  certain  cases  of  misdemeanor,  though  not  in 
a  case  of  felony.*^    Formerly,  when  the  judge  before  whom 

1.  Where  any  one  impleaded  before  ceedings,  ch.   5.     For  forms  of  bills 

any  of  our  justices,  propounds  an  ex-  of  exceptions,  see  3  BurriU's  Practice, 

ception  and  asks  that  the  justices  al-  pp.  48  et  aeq, 

low  it,  if  they  will  not  allow  it,  if  2.  Changed  in  England  by  rule  of 

he,  who  propounds  the  exception,  shall  the  Supreme  Court, 

write  out  that  exception  and  ask  that  8.  See  Graham   &   Waterman   and 

the  justices  affix  their  seals  in  testi-  other  works  on  New  Trials, 

mony  thereof,  the  justices  shall  affix  4.  Chamberlayne's  Best's  Evidence, 

their  seals;   and  if  one  is  unwilling  {  648. 

to  do  so,  let  another  of  his  associates  6.  In  this  country,  motions  for  a 
affix  it.  As  to  the  methods  of  set-  new  trial,  settlement  of  bills  of  ex- 
iling a  bill  of  exceptions,  etc.,  con-  ceptions,  and  suing  out  of  writs  of 
suit  the  statutes  and  local  works  of  error  are  common  proceedings  in 
practice  and  PowelPs  Appellate  Pro-  criminal  cases. 
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a  criminal  cause  was  tried  in  the  Central  Criminal  Conrt, 
or  on  circnit,  entertained  a  doubt  on  any  point  of  law  or 
evidence,  he  reserved  the  question  for  the  consideration  of 
the  judges  of  the  superior  courts,  who  heard  it  argued, 
and,  if  they  thought  the  accused  improperly  convicted, 
recommended  a  pardon.  But  the  judges  sitting  in  this 
way  had  no  jurisdiction  as  a  court,  and  were  only  assessors 
to  advise  the  judge  by  whom  the  matter  was  brought 
before  them.  By  11  &  12  Vict.,  c.  78,  however,  this  was 
altered;  and  a  regular  tribunal,  consisting  of  at  least  five 
judges,  was  constituted  for  the  decision  of  all  points  re- 
served on  criminal  trials  by  any  court  of  oyer  and  terminer, 
or  jail  delivery,  or  court  of  quarter  sessions.  But  neither 
under  the  old  practice  nor  under  this  statute  have  the 
parties  to  a  criminal  proceeding  any  compulsory  means  of 
reviewing  the  decision  of  the  judge.® 

6.  Connilt  the  recent  Englisli  statutes. 
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PART  n. 

BLBMENTABT    BTTUBS    FOB    CONDUCTING    THB    EXAMINATION    AND 
CBOSS-EXAMINATION    OF    WITNESSES. 

In  what  follows,  the  term  *'  CFOSs-ezamination  *'  will  be 
used  in  the  sense  of  **  examination  exadverso;"  i.  e.,  the 
interrogation  by  an  advocate  of  a  witness  hostile  to  his 
cause,  without  reference  to  the  form  in  which  the  witness 
comes  before  the  court. 

In  dealing  with  examination  ex  adverso,  we  propose  to 
consider  separately  the  cases  —  1.  Where  the  evidence  of 
the  witness  is  false  in  toto.  2.  Where  a  portion  of  it  is 
true,  but  a  false  coloring  is  given  by  the  witness  to  the 
whole  transaction  to  which  he  deposes, —  either  by  the  sup- 
pression of  some  facts,  or  the  addition  of  others,  or  both. 

1.  1.  Of  the  former  of  these,  the  most  obvious,  though 
not  the  most  usual  case,  is  where  the  answers  extracted 
show  that  the  fact  deposed  to  is  physically  impossible. 

2.  Cases  like  the  above  are,  however,  necessarily  un- 
common; in  most  instances,  the  exertions  of  the  advocate 
must  be  directed  to  showing  the  improbability,  or  at  most 
the  moral  impossibility,  of  the  fact  deposed.  The  story 
of  Susannah  and  the  Elders  in  the  Apocrypha  affords  a 
very  early  and  most  admirable  example.  The  two  false 
witnsses  were  examined  out  of  the  hearing  of  each  other: 
on  being  asked  under  what  sort  of  tree  the  criminal  act 
was  done,  the  first  said  **  a  mastic  tree,^'  the  other  **  a 
holm  tree."  The  most  usual  application  of  this  is  in  de- 
tecting fabricated  alibis.  These  seldom  succeed  if  the 
witnesses  are  skilfully  cross-examined  out  of  the  hearing 
of  each  other. 

n.  Falsehood  in  toto  is  far  less  common  than  misrepre- 
Bentation.  Under  this  head  come,  1.  Exaggeration,  and  2. 
Evasion.  Of  the  various  resorts  of  evasion,  the  most  obvi- 
ous and  ordinary  are  generality  and  indistinctness.  ^^  Do- 
losus  versatur  in  generalibus.'^^  Untruthful  witnesses,  as 
well  as  unreflecting  persons,  commonly  use  words  express- 

1.  A  deceitfal  person  dwells  in  generalities. 
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ing  complex  ideas,  and  entangle  facts  with  their  own  con- 
clusions and  inferences.  The  mode  of  detection  here  is 
to  elicit  by  repeated  questions  what  actually  did  take 
place,  thus,  breaking  up  the  complex  idea  into  its  com- 
ponent parts,  and  separating  the  facts  from  the  inferences. 
Another  form  is  that  of  *'  eqniyocation,''  or  verbal  truth- 
telling, —  a  practice  much  resorted  to  by  witnesses  who 
are  regardless  of  their  oaths;  as  also  by  others,  who  de- 
lude themselves  into  the  belief  that  deception  in  this  shape 
is,  in  a  religious  and  moral  point  of  view,  either  not  crim- 
inal, or  criminal  in  a  less  degree  than  actual  falsehood. 
Of  this  form  the  commonest  is  the  naswer,  **  I  might  have 
done,^^  to  the  direct  question,  **  Did  youT  '^ — an  answer 
tantamount  to  an  admission. 

The  maxim,  *'  FalsuB  in  nno,  falsos  in  omnibuB,''^  may 
be  pushed  too  far.  Not  all  the  untrue  testimony  given  in 
courts  of  justice  proceeds  from  an  intention  to  misstate  or 
deceive.  On  the  contrary,  it  most  usually  arises  from  in- 
terest or  bias  in  favor  of  one  party,  which  exercises  on  the 
minds  of  the  witnesses  an  influence  of  which  they  are  un- 
conscious, and  leads  them  to  give  distorted  accounts  of  the 
matters  to  which  they  depose.  Again,  some  witnesses  have 
a  way  of  compounding  with  their  consciences, —  they  will 
not  state  positive  falsehood,  but  will  conceal  the  truth,  or 
keep  back  a  portion  of  it;  while  others,  whose  principles 
are  sound,  and  whose  testimony  is  true  in  the  main,  will 
lie  deliberately  when  questioned  on  particular  subjects, 
especially  on  some  of  a  peculiar  and  delicate  nature.  The 
mode  of  extracting  truth  by  cross-examination  is,  how- 
ever, pretty  much  the  same  in  all  cases;  namely,  by  ques- 
tioning about  matters  which  lie  at  a  distance,  and  then 
showing  the  falsehood  of  the  direct  testimony  by  compar- 
ing it  with  the  facts  elicited. 

Menacing  language  and  austerity  of  demeanor  are  not 
the  most  efficacious  weapons  for  overcoming  adverse  wit- 
nesses. For,  although  there  are  cases  in  which  they  may 
be  employed  with  advantage,  still  in  the  vast  majority  of 
instances  a  mendacious,  an  untruthful,  or  an  evasive  wit- 

2.  False  in  one  thing,  false  in  all. 
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ne88  is  far  mare  effectually  dealt  with  by  keeping  him  in 
good  humor  with  himself,  and  putting  him  off  his  guard 
with  respect  to  the  designs  of  his  interrogator.  Here,  and 
indeed  in  examinations  ex  adverao  in  general,  the  great 
art  is  to  conceal  especially  from  the  witness  the  object 
with  which  the  interrogator's  questions  are  put.  One 
mode  of  accomplishing  this  is  by  questioning  the  witness 
on  indifferent  matters,  in  order,  by  diverting  his  attention, 
to  cause  him  to  forget  the  answer  which  it  is  desired  to 
make  him  contradict. 

But  if  cross-examination  is  a  powerful  engine,  it  is  like- 
wise an  extermely  dangerous  one,  very  apt  to  recoil  even 
on  those  who  know  how  to  use  it.  The  young  advocate 
should  reflect  that,  if  the  transaction  to  which  a  witness 
speaks  really  occurred,  so  constant  is  the  operation  of  the 
natural  sanction  of  truth,  that  he  is  almost  sure  to  recollect 
every  material  circumstance  by  which  it  was  accompanied; 
and  the  more  his  memory  is  probed  on  the  subject,  the 
more  of  these  circumstances  will  come  to  light,  thus  cor- 
roborating instead  of  shaking  his  testimony.  And  forget- 
fulness  on  the  part  of  witnesses  of  immaterial  circum- 
stances not  likely  to  attract  attention,  or  even  slight  dis- 
crepancies in  their  testimonies  respecting  them,  so  far  from 
impeaching  their  credit,  often  rather  confirm  it.  Nothing 
can  be  more  suspicious  than  a  long  story,  told  by  a  number 
of  witnesses,  who  agree  down  to  the  minutest  details. 
Hence  it  is  a  well-known  rule,  that  a  cross-examining  ad- 
vocate ought  not,  in  general,  to  ask  questions  the  answers 
to  which,  if  unfavorable,  will  be  conclusive  against  him, 
as,  for  instance,  in  a  case  turning  on  identity,  whether  the 
witness  is  sure,  or  will  swear,  that  the  accused  is  the  man 
of  whom  he  is  speaking.  The  judicious  course  is  to  ques- 
tion him  as  to  surrounding,  or  even  remote  matters;  his 
answers  respecting  which  may  show  that,  in  the  testimony 
he  gave  in  the  first  instance,  he  either  spoke  falsely,  or  was 
mistaken. 

A  witness  who,  either  from  self-importance,  a  desire  to 
benefit  the  cause  of  the  opposite  party,  or  any  other  reason, 
displays  a  loquacious  propensity,  should  be  encouraged  to 
talk,  in  order  that  he  may  either  fall  into  some  contradic- 
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tion,  or  let  drop  something  that  may  be  serviceable  to  the 
party  interrogating. 

The  course  of  cross-examination  to  be  pursued  in  each 
particular  cause  should  be  subordinate  to  the  plan  which 
the  advocate  has  formed  in  his  mind  for  the  conduct  of  it. 
Writers  on  the  art  of  war,  to  which  forensic  battles  have 
so  often  been  compared,  lay  down  as  a  principle,  that  every 
campaign  should  be  conducted  with  some  definite  object 
in  view;  or,  as  they  express  it,  that  no  army  should  be 
without  its  line  of  operation.  There  is,  however,  this  dif- 
ference, that  the  line  of  operation  of  an  army  can  seldom 
be  changed  after  fighting  has  begun,  whereas  matters 
transpiring  in  the  course  of  a  trial  frequently  disclose 
grounds  of  attack  or  defence  imperceptible  at  its  outset; 
the  seizing  on  which,  and  adapting  them  to  the  actual  state 
of  things,  requires  that  **  ingenio  veloci  ac  mobili,  animo 
praesenti  et  acri,^^  which  Quintilian  pronounces  so  essen- 
tial to  an  advocate. 

The  faculty  of  interrogating  witnesses  with  effect  is 
unquestionably  one  of  the  arcana  of  the  legal  profession, 
and,  in  most  instances  at  least,  can  only  be  attained  after 
years  of  forensic  experience.  Cross-examination,  or  ex- 
amination ex  adverso,  is  the  most  effective  of  all  means  for 
extracting  truth;  much  perjured  testimony  is  prevented 
by  the  dread  of  it.  In  direct  examination,  although  medi- 
ocrity is  more  easily  attainable,  it  may  be  a  question 
whether  the  highest  degree  of  excellence  is  not  even  still 
more  rare.  For  it  requires  mental  powers  of  no  inferior 
order  so  to  interrogate  each  witness,  whether  learned  or 
unlearned,  intelligent  or  dull,  matter  of  fact  or  imagina- 
tive, single-minded  or  designing,  as  to  bring  his  story  be- 
fore the  tribunal  in  the  most  natural,  comprehensible,  and 
effective  form.* 

S.  The  student  should  read  Book  4,  ''  The   Art   of   Cross-Examination," 

pt.  2  (above  summarized),  in  ewtenso;  by  Francis  L.  Wellman,  of  the  New 

also  the  note  to  section  663,  on  p.  York  Bar,  is  a  work  of  great  interest 

614,     which     contains     David     Paul  and  value  to  the  young  practitioner 

Brown's  "  Golden  Rules  for  the  Ex-  and  should  be  read  with  care, 
amination  of  Witnesses.** 
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THE  NEGOTIABLE  INSTRUMENTS 

LAW. 

▲  GENERAL  ACT  RELATINO  TO  NEGOTIABLE  INSTRUMENTS  (BEING 

AN  ACT  TO  E8TABUSH  A  LAW  UNIFORM  WITH  THE  LAWS 

OF  OTHER  STATES  ON  THAT  SUBJECT)  A 


TITLE  I. 
VXOOTXABLB  INSTBUMENTS  IN  OSNIBAL. 


AKTICLE  I. 

FORM  AND  INTEEPEETATION.* 

Section  1.  Be  it  enacted,  etc.,  An  instnunent  to  be  UBgo^ 
tiable  must  conform  to  the  following  requirements: 


1.  "  Following  the  example  of  Great 
Britain,  which  in  1883  enacted  the 
BiUa  of  Exchange  Act  [45  ft  46  Victc. 
•1],  many  of  the  States  of  the  Union 
^ye  enacted  the  so^alled  Negotiable 
Inetmments  Law.  The  English  act 
was  based  upon  the  Digest  of  Judge 
Chalmers,  and  is  for  the  most  part 
a  codification  of  the  law  relating  to 
bills,  notes,  and  checks.  The  history 
of  the  American  act  is  as  follows: 
In  1895  in  many  of  the  States  were 
passed  acts  providing  for  the  appoint- 
ment of  Commissioners  for  the  Pro- 
motion of  Uniformity  of  Legislation 
in  the  United  States;  and  at  a  con- 
ference of  commissioners  from  nine- 
teen States,  held  in  that  year,  was 
adopted  a  resolution  requesting  the 
eonunittee  on  commercial  laws  to  pro- 
cure a  draft  of  a  bill  relating  to  eom- 
nereial  paper,  based  on  the  English 


statute,  and  on  such  other  sources  of 
information  as  the  committee  might 
deem  proper  to  consult.  The  commit- 
tee appointed  a  sub-committee,  which 
employed  Mr.  John  J.  Crawford,  of 
New  York  City,  to  make  a  draft. 
Upon  the  completion  of  the  draft  by 
Mr.  Crawford,  it  was  revised  by  the 
sub-committee,  and  was  then  submit- 
ted to  a  conference  of  the  commis- 
sioners, which  included  representa- 
tives of  fourteen  States;  and,  with 
certain  amedments,  was  adopted  by 
the  commissioners.  The  final  draft, 
toiih  Blight  changes  in  some  juris- 
dictions, has  already  become  law  in 
forty-seven  States,  Territories,  and 
possessions  of  the  United  States.  It 
has  not  been  adopted  in  California, 
Georgia,  Maine,  Mississippi,  Texas, 
Porto  Rico,  and  the  Panama  Canal 
Zone.    The  law  is  in  the  main  declara* 
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tory  in  its  effect,  but  makes  a  few 
changef,  and  necessarily  changes  the 
law  in  some  jurisdictions  on  points 
concerning  which  a  conflict  of  laws 
has  existed." 

We  have  quoted  the  above  state- 
ments from  the  4th  edition  (1914)  of 
the  Handbook  of  the  Law  of  Bills 
and  Notes  by  Mr.  Charles  P.  Norton. 

Inasmuch  as  the  Negotiable  Instru- 
ments Law  has  been  in  substance  en- 
acted in  forty-seven  (47)  States,  Ter- 
ritories and  possessions  of  the  United 
States,  it  is  practically  the  la40  of 
the  land.  It  has  therefore  been  print- 
H  in  full  and  the  principal  varia- 
tions therefrom  pointed  out  in  the 
noto»  by  references  to  standard  text- 
hooks.  We  give  below  a  list  of  the 
States  in  which  this  law  is  in  force, 
iiiUieating  those  States  in  which  the 
htction  numbering  is  the  same  as  in 
til*  origini^l  draft  of  the  bill. 

The  Negotiable  Instruments  Law 
will  aUo  be  found  in  full  with  cita- 
tions of  authorities  bearing  upon  it 
in  *' Appendix  A''  of  Eaton  A  Gil- 
iKTt's  Commercial  Paper. 

The  following  is  a  list  of  the  juris- 
dictions which  have  adopted  the  law: 

Alabama.  Jan.  1»  1908.  Code  1907, 
eh.   115;   Laws  1909,  p.  126. 

Alaska.  Apr.  28,  1913.  Laws  1913, 
c!i.  64.  Section  numbering  same  as  in 
X.  I.  L. 

Arizona.  Sept.  1,  1901.  Rev.  St. 
1901,  tit.  49. 

A,rkanaa8,  Apr.  23,  1913.  Laws 
1013,  Act  81.  Section  numbering 
same  an  in  N.  I.  L. 

Colorado.  Apr.  20,  1897.  Rev.  St. 
1908,  ch.  95. 

Connecticut.  Apr.  5,  1897.  Gen.  St. 
1002.  tit.  33,  ch.  234. 

Delaware.  Jan.  1,  1912.  Laws  1911, 
ch.  191.  Section  numbering  same  as 
ill  N.  I.  L. 


District  of  Columbia.  Apr.  3,  1889. 
Code  of  Laws,  ch.  46;  U.  S.  Stat.  voL 
30,  p.  785. 

Florida.    June    1,    1897.    Gen.   St 

1906,  4th  div.,  tit.  5,  ch.  2. 
Hawaii.   Apr.  20,  1907.   Laws  1907, 

Act  89.    Section  numbering  same  as 
in  N.  I.  L. 
Idaho.   March  10,  1903.   Rev.  Codes 

1908,  tit.  13,  p.  1326. 

Illinois.    June    5,    1907.     Rev.   St. 

1911,  ch.  98. 

Indiana.  March  3,  1913.  Laws 
1913,  ch.  63.  Section  numbering  same 
as  in  N.  I.  L. 

Iowa.    Apr.   12,   1902.    Code  Supp. 

1907,  tit.  15,  p.  729.   Section  number, 
ing  same  as  in  N.  I.  L. 

Kansas.    June   8,    1905.    Gen.    St. 

1909,  ch.  84. 

Kentucky.  March  24, 1904.  Statutes 
1909  (Carroll)  ch.  90  B,  section 
3720  B. 

Louisiana.    June  29,    1904.    Laws 

1904,  Act    64.     Section    numbering 
same  as  in  N.  J.  L. 

Maryland.  March  89,  1898.  Ann. 
Civ.  Code  1910,  art  13. 

Massachusetts.  Jan.  1,  1899.  Rer. 
Laws  1902,  ch.  73. 

Michigan.  June  16,  1905.  Pub.  Acts 

1905,  Act  265. 

Minnesota.  July  1,  1913.  Laws 
1913,  ch.  272;  Gen.  St.  1913,  p.  1291. 
Section  numbering  same  as  in  N.  I.  L 

Missouri.  Apr.  10,  1905.  Rev.  St. 
1909,  ch.  86,  p.  3122. 

Montana.  March  7,  1903.  CHv. 
Code  1907,  tit.  15,  p.  1593. 

Nebraska.  Aug.  1,  1905.  Rev.  St. 
1913,  eh.  54. 

Nevada.    May  1,  1907.    Rev.  Laws 

1912,  vol.  1,  p.  769. 

New  Hampshire.  Jan.  1,  1910. 
Laws  1909,  ch.  123. 

New  Jersey.    Apr.  4,  1902.    Comp. 
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1.  It  must  be  in  writing  and  signed  by  the  maker  or 

drawer.^ 

2.  Must  contain  an  unconditional  promise  or  order  to  pay 

a  sum  certain  in  money.* 

3.  Must  be  payable  on  demand,  or  at  a  fixed  or  determin- 

able future  time.^ 

4.  Must  be  payable  to  order  or  to  bearer;  ®  and, 

5.  Where  the  instrument  is  addressed  to  a  drawee,  he 

must  be  named  or  otherwise  indicated  therein  with 
reasonable  certainty.^ 

Sec.  2.  The  sum  payable  is  a  sum  certain  within  the 
meaning  of  this  act,  although  it  is  to  be  paid  — 


St.  1910,  vol.  3,  p.  3732.  Section 
numbering  same  as  in  N.  I.  L. 

New  Mecoico.  March  21,  1907.  Laws 
1907,  ch.  83.  Section  numbering  same 
as  in  N.  I.  L. 

New  York.  May  19,  1897.  Consol. 
Laws,  ch.  38. 

North  Carolfiia.  March  8,  1899. 
Rev.  1905,  ch.  54. 

North  Dakota,  March  7,  1899.  Rev. 
Codes  1905  (Civ.  Code)  ch.  90. 

Ohio,  Jan.  1,  1903.  Gen.  Code  1910, 
pt.  2,  tit.  7,  div.  2,  p.  1717. 

Oklahoma.  March  20,  1900.  Rev. 
Laws  1910,  ch.  49. 

Oregon.  Feb.  16,  1899.  Gen.  Laws 
1910  (L.  0.  L.)  tit.  40,  ch.  2,  p.  2128. 

Penneylva/nia,  Sept.  2,  1901.  Laws 
1901,  p.  194.  Section  numbering 
same  as  in  N.  I.  L. 

Philippines.  Feb.  3,  1911.  War 
Dept.  Annual  Reports  1911,  vol.  4, 
p.  39  (Acts  Philippine  Com'n  1911, 
Ko.  2031).  Section  numbering  same 
as  in  N.  I.  L. 

Rhode  Island.  July  1,  1899.  Gen. 
Laws  1909,  tit.  19,  ch.  200. 

South  Carolina.  March  4,  1914. 
Acts  1914,  Act  396,  p.  668.  Section 
numbering  same  as  in  N.  I.  L. 

South  Dakota.  March  4,  1913. 
Comp.  Laws  1913,  vol.  2,  p.  298. 


Tennessee,  May  Id,  1899.  Code 
Supp.  1897-1903,  p.  671. 

Utcth.  July  1,  1899.  C(Hnp.  Laws 
1907,  tit.  53,  p.  629. 

Vermont.  June  1,  1913.  Laws  1912, 
Act  99.  Section  numbering  same  as  in 
N.  I.  L. 

Virginia.  March  3,  1898.  Code 
1904,  ch.  133a,  S  2841a.  Section  num- 
bering same  as  in  N.  I.  L. 

Washington,  March  22,  1899.  Rem. 
&  Bal.  Code,  1910,  tit.  19,  eh.  3. 

West  Virginia.  Jan.  1,  1908.  Acts 
1907,  ch.  81.  Section  numbering  same 
as  in  N.  I.  L. 

Wisconsin.  May  15,  1899.  Statutes 
of  1913,  ch.  78. 

Wyoming,  Feb.  15,  1905.  Comp. 
St.  1910,  ch.  210. 

8.  For  definitions  see  post,  title  2, 
art.  1,  and  title  3,  art.  1. 

3.  It  may  (except  the  signature) 
be  in  whole  or  in  part  printed,  or  in 
writing  with  ink  or  in  pencil,  Eaton 
&  Gilbert  Commercial  Paper,  162. 

It  must  be  signed;  as  to  what  con- 
stitutes signing,  see  id.  ^ 

4.  See  Eaton  &  Gilbert  Com.  Pap. 
168. 

5.  Id.  208. 
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1.  With  interest;  or 

2.  By  stated  instialments;  or 

3.  By  stated  instalments,  with  a  provision  that  npon  de- 

fault in  payment  of  any  instalment  or  of  interest  the 
whole  shall  become  due;  or 

4.  With  exchange,  whether  at  a  fixed  rate  or  at  the  cur- 

rent rate;  or 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case 

payment  shall  not  be  made  at  maturity.* 

Sec.  3.  An  unqualified  order  or  promise  to  pay  is  uncon- 
ditional within  the  meaning  of  this  act,  though  coupled 
with  — 

1.  An  indication  of  a  particular  fund  out  of  which  reim- 

bursement is  to  be  made,  or  a  particular  account  to 
be  debited  with  the  amount;  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the 

instrument. 
But  an  order  or  promise  to  pay  out  of  a  particular  fund  is 
not  unconditional.* 

Sec.  4.  An  instrument  is  payable  at  a  determinable  future 
time,  within  the  meaning  of  this  act,  which  is  expressed  to 
be  payable  — 

1.  At  a  fixed  period  after  date  or  sight;  or 

2.  On  or  before  a  fixed  or  determinable  future  time  speci- 

fied therein;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  speci- 

fied event,  which  is  certain  to  happen,  though  the 
time  of  happening  be  uncertain.^ 
An  instrument  payable  upon  a  contingency  is  not  nego- 
tiable, and  the  happening  of  the  event  does  not  cure 
the  defect.* 

6.  Id.  221.  N.   Y.,   will   be   cited   as   "Eaton  k 

7.  See  Eaton  A  Gilb.  Com.  Pap.  15.      Gilb." 

8.  See,  generally,  as  to  all  the  above         9.  See  Eaton  ft  Gilb.  182  et  »eq, 

items,  Eaton  &  Gilb.  Com.  Paper,  198         1.  See,  as  to  above  items,  Eaton  & 

et.  aeq.   Hereafter  Eaton  k  Gilbert  in  Gilb.  208  et  acq. 

Commercial  Paper,  published  in  1903,         8.  Eaton  ft  Gilb.  175  et  Mcq, 

by  Matthew  Beader  ft  Co.  of  Albany, 
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Sec.  5.  An  instmment  which  contains  an  order  or  promise 
to  do  any  act  in  addition  to  the  payment  of  money  is  not 
negotiable.^  But  the  negotiable  character  of  an  instrument 
otherwise  negotiable  is  not  affected  by  a  provision  which  — 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the 

instrument  be  not  paid  at  maturity;  or 

2.  Authorizes  a  confession  of  judgment  if  the  instrument 

be  not  paid  at  maturity;  or 

3.  Waives  the  benefit  of  any  law  intended  for  the  ad- 

vantage or  protection  of  the  obligor;  or 

4.  Gives  the  holder  an  election  to  require  something  to 

be  done  in  lieu  of  payment  of  money.* 
But  nothing  in  this  section  shall  validate  any  provision 
or  stipulation  otherwise  illegal. 

Sec.  6.  The  validity  and  negotiable  character  of  an  in- 
stmment are  not  affected  by  the  fact  that  — 

1.  It  is  not  dated;  or 

2.  Does  not  specify  the  value  given,  or  that  any  value  has 

been  given  therefor;  or 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the 

place  where  it  is  payable;*^  or 

4.  Bears  a  seal;*  or 

5.  Designates  a  particular  kind  of  current  money  in  which 

payment  is  to  be  made.' 
But  nothing  in  this  section  shall  alter  or  repeal  any  stat- 
ute requiring  in  certain  cases  the  nature  of  the  con- 
sideration to  be  stated  in  the  instrument. 

Sec.  7.  An  instrument  is  payable  on  demand: 

1.  Where  it  is  expressed  to  be  payable  on  demand,  or  at 

sight,  or  on  presentation;  or 

2.  In  which  no  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted,  or  indorsed 

3.  Id.  175.  5.  See,  as  to  the  above  three  items* 

4.  See,  as  to  above  items,  id.  182     Eaton  k  Gilb.  241. 
tt  acq,  6.  See  id.  244. 

7.  See  id.  188-198. 
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when  overdue,  it  is,  as  regards  the  person  so  issuing, 
accepting,  or  indorsing  it,  payable  on  demand.* 

Sec.  8.  The  instrument  is  payable  to  order  where  it  is 
drawn  payable  to  the  order  of  a  specified  person  or  to  him 
or  his  order.   It  may  be  drawn  payable  to  the  order  of  — 

1.  A  payee  who  is  not  maker,  drawer,  or  drawee;  or 

2.  The  drawer  or  maker;  or 

3.  The  drawee;  or 

4.  Two  or  more  payees  jointly;  or 

5.  One  or  some  of  several  payees;  or 

6.  The  holder  of  an  office  for  the  time  being. 

Where  the  instrument  is  payable  to  order  the  payee  must 
be  named  or  otherwise  indicated  therein  with  reason- 
able certainty.* 

Sec.  9.  The  instrument  is  payable  to  bearer  — 

1.  When  it  is  expressed  to  be  so  payable;  or 

2.  When  it  is  payable  to  a  person  named  therein  or 

bearer;  or 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or  non- 

existing  person,  and  such  fact  was  known  to  the  per- 
son making  it  so  payable;  or 

4.  When  the  name  of  the  payee  does  not  purport  to  be  the 

name  of  any  person;  or 

5.  When  the  only  or  last  indorsement  is  an  indorsement 

in  blank.* 

Sec.  10.  The  instrument  need  not  follow  the  language  of 
this  act,  but  any  terms  are  sufficient  which  clearly  indi- 
cate an  intention  to  conform  to  the  requirements  hereof. 

Sec.  11.  Where  the  instrument  or  an  acceptance  or  any 
indorsement  thereon  is  dated,  such  date  is  deemed  prima 
facie  to  be  the  true  date  of  the  making,  drawing,  acceptance, 
or  indorsement  as  the  case  may  be.* 

Sec.  12.   The  instrument  is  not  invalid  for  the  reason  only 

8.  See,  as  to  above  items,  Eaton  ft  1.  See,  as  to  above  items,  id.  231 
Oilb.  209  ei  acq.  ei  9eq, 

9.  See,  as  to  all  the  above  items,  t.  See  Eaton  4  Qilb.  246. 
Eaton  ft  Oilb.  223  ei  8eq. 
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that  it  is  ante-dated  or  post-dated,  provided  this  is  not  done 
for  an  illegal  or  fraudulent  purpose.  The  person  to  whom 
an  instrument  so  dated  is  delivered  acquires  the  title  thereto 
as  of  the  date  of  delivery.* 

Sec.  3.  Where  an  instrument  expressed  to  be  payable  at 
a  fixed  period  after  date  is  issued  undated,  or  where  the 
acceptance  of  an  instrument  payable  at  a  fixed  period  after 
sight  is  undated,  any  holder  may  insert  therein  the  true 
date  of  issue  or  acceptance,  and  the  instrument  shall  be 
payable  accordingly.  The  insertion  of  a  wrong  date  does 
not  avoid  the  instrument  in  the  hands  of  a  subsequent 
holder  in  due  course;  but  as  to  him,  the  date  so  inserted  is 
to  be  regarded  as  the  true  date.* 

Sec.  14.  Where  the  instrument  is  wanting  in  any  material 
particular,  the  person  in  possession  thereof  has  a  prima 
facie  authority  to  complete  it  by  filling  up  the  blanks 
therein.  And  a  signature  on  a  blank  paper  delivered  by  the 
person  making  the  signature  in  order  that  the  paper  may 
be  converted  into  a  negotiable  instrument  operates  as  a 
prima  facie  authority  to  fill  it  up  as  such  for  any  amount. 
In  order,  however,  that  any  such  instrument  when  com- 
pleted may  be  enforced  against  any  person  who  became  a 
party  thereto  prior  to  its  completion,  it  must  be  filled  up 
strictly  in  accordance  with  the  authority  given  and  within 
a  reasonable  time.  But  if  any  such  instrument,  after  com- 
pletion, is  negotiated  to  a  holder  in  due  course,  it  is  valid 
and  effectual  for  all  purposes  in  his  hands,  and  he  may  en- 
force it  as  if  it  had  been  filled  up  strictly  in  accordance  with 
the  authority  given  and  within  a  reasonable  time.*^ 

Sec.  15.  Where  an  incomplete  instrument  has  not  been 
delivered  it  will  not,  if  completed  and  negotiated,  without 
authority,  be  a  valid  contract  in  the  hands  of  any  holder,  as 
against  any  person  whose  signature  was  placed  thereon 
before  delivery.® 

Sec.  16.  Every  contract  on  a  negotiable  instrument  is  in- 
complete and  revocable  until  delivery  of  the  instrument  for 
the  purpose  of  giving  effect  thereto.    As  between  immediate 

3.  See   id.  246.  6.  See  id.  249,  253. 

4.  Seo  id.   248.  6.  See  id.  253. 
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parties,  and  as  regards  a  remote  party  other  than  a  holder 
in  due  course,  the  delivery,  in  order  to  be  effectual,  must  be 
made  either  by  or  under  the  authority  of  the  party  making, 
drawing,  accepting,  or  indorsing,  as  the  case  may  be;  and 
in  such  case  the  delivery  may  be  shown  to  have  been  con- 
ditional, or  for  a  special  purpose  only,  and  not  for  the  pur- 
pose of  transferring  the  property  in  the  instrument.  But 
where  the  instrument  is  in  the  hands  of  a  holder  in  due 
course,  a  valid  delivery  thereof  by  all  parties  prior  to  him 
so  as  to  make  them  liable  to  him  is  conclusively  presumed. 
And  where  the  instrument  is  no  longer  in  the  possession  of 
a  party  whose  signature  appears  thereon,  a  valid  and  inten- 
tional delivery  by  him  is  presumed  until  the  contrary  is 
proved.^ 

Sec.  17.  Where  the  language  of  the  instrument  is  am- 
biguous or  there  are  omissions  therein,  the  following  rules 
of  construction  apply: 

1.  Where  the  sum  payable  is  expressed  in  words  and  also 

in  figures  and  there  is  a  discrepancy  between  the 
two,  the  sum  denoted  by  the  words  is  the  sum  pay- 
able; but  if  the  words  are  ambiguous  or  uncertain, 
reference  may  be  had  to  the  figures  to  fix  the  amount.® 

2.  Where  the  instrument  provides  for  the  payment  of  in- 

terest, without  specifying  the  date  from  which  inter- 
est is  to  run,  the  interest  runs  from  the  date  of  the 
instrument,  and  if  the  instrument  is  undated  from 
the  issue  thereof.* 

3.  Where  the  instrument  is  not  dated,  it  will  be  consid- 

ered to  be  dated  as  of  the  time  it  was  issued.^ 

4.  Where  there  is  a  conflict  between  the  written  and 

printed  provisions  of  the  instrument,  the  written 
provisions  prevail.* 

5.  Where  the  instrument  is  so  ambiguous  that  there  is 

doubt  whether  it  is  a  bill  or  note,  the  holder  may 
treat  it  as  either  at  his  election.® 

6.  Where  a  signature  is  so  placed  upon  the  instrument 

7.  See  id.  254.  1.  See  id.  265. 

8.  See  id.  262.  t.  See  id.  266. 

9.  See  id.  264.  3.  See  id.  266. 
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T  that  it  is  not  clear  in  what  capacity  the  person  mak- 

ing the  same  intended  to  sign,  he  is  to  be  deemed  an 
indorser.* 

7.  Where  an  instrument  containing  the  words,  "  I  prom- 

ise to  pay,''  is  signed  by  two  or  more  persons,  they 
are  deemed  to  be  jointly  and  severally  liable 
thereon.* 

Sec.  18.  No  person  is  liable  on  the  instrument  whose  sig: 
nature  does  not  appear  thereon,  except  as  herein  otherwise 
expressly  provided.  But  one  who  signs  in  a  trade  or  as- 
sumed name  will  be  liable  to  the  same  extent  as  if  he  had 
signed  in  his  own  name.® 

Sec.  19.  The  signature  of  any  party  may  be  made  by  a 
duly  authorized  agent.  No  particular  form  of  appointment 
is  necessary  for  this  purpose;  and  the  authority  of  the  agent 
may  be  established  as  in  other  cases  of  agency.'^ 

Sec.  20.  Where  the  instrument  contains  or  a  person  adds 
to  his  signature  words  indicating  that  he  signs  for  or  on 
behalf  of  a  principal,  or  in  a  representative  capacity,  he  is 
not  liable  on  the  instrument  if  he  was  duly  authorized;  but 
the  mere  addition  of  words  describing  him  as  an  agent,  or 
as  filling  a  representative  character,  without  disclosing  his 
principal,  does  not  exempt  him  from  personal  liability.® 

Sec.  21.  A  signature  by  **  procuration ''  operates  as  notice 
that  the  agent  has  but  a  limited  authority  to  sign,  and  the 
principal  is  bound  only  in  case  the  agent  in  so  signing  acted 
within  the  actual  limits  of  his  authority.* 

Sec.  22.  The  indorsement  or  assignment  of  the  instru- 
ment by  a  corporation  or  by  an  infant  passes  the  property 
therein,  notwithstanding  that  from  want  of  capacity  the 
corporation  or  infant  may  incur  no  liability  thereon.^ 

Sec.  23.  When  a  signature  is  forged  or  made  without  the 
authority  of  the  person  whose  signature  it  purports  to  be,  it 
is  wholly  inoperative,  and  no  right  to  retain  the  instrument, 
or  to  give  a  discharge  therefor,  or  to  enforce  payment  r 

4.  See  id.  266.  8.  See  id.  82,  83.  I 

5.  See  id.  267,  268.  9.  See  id.  83,  98. 

8.  See  id.  268.  1.  See  Eaton  &  Qilb.  51. 
7.  See  id.  82. 
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thereof  against  any  party  thereto,  can  be  acquired  through 
or  under  such  signature,  unless  the  party,  against  whom  it 
is  sought  to  enforce  such  right,  is  precluded  from  setting 
up  the  forgery  or  want  of  authority.* 


ARTICLE  IL 

CONSIDERATION. 

Sec.  24.  Every  negotiable  instrument  is  deemed  prima 
facie  to  have  been  issued  for  a  valuable  consideration;  and 

every  person  whose  signature  appears  thereon  to  have  be- 
come a  party  thereto  for  value.' 

Sec.  25.  Value  is  any  consideration  suflScient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  debt  con- 
stitutes value;  and  is  deemed  such  whether  the  instrument 
is  payable  on  demand  or  at  a  future  time.* 

Sec.  26.  Where  value  has  at  any  time  been  given  for  the 
instrument,  the  holder  is  deemed  a  holder  for  value  in  re- 
spect to  all  parties  who  became  such  prior  to  that  time.*^ 

Sec.  27.  Where  the  holder  has  a  lien  on  the  instrument, 
arising  either  from  contract  or  by  implication  of  law,  he  is 
deemed  a  holder  for  value  to  the  extent  of  his  lien.® 

Sec.  28.  Absence  or  failure  of  consideration  is  matter  of 
defence  as  against  any  person  not  a  holder  in  due  course; 
and  partial  failure  of  consideration  is  a  defence  pro  tanto, 
whether  the  failure  is  an  ascertained  and  liquidated  amount 
or  otherwise." 

Sec.  29.  An  accommodation  party  is  one  who  has  signed 
the  instrument  as  maker,  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for  the  purpose  of 
lending  his  name  to  some  other  person.  Such  a  person  is 
liable  on  the  instrument  to  a  holder  for  value,  notwithstand- 
ing such  holder  at  the  time  of  taking  the  instrument  knew 
him  to  be  only  an  accommodation  party.® 

2.  See  id.  565  et  seq.  6.  See  id.  287. 

8.  See  id.  301.  7.  See  id.  275. 

4.  See  id.  287.  8.  See  Eaton  &  Gilb.  433. 

6.  See  id.  271  et  seq. 
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ARTICLE  III. 
negotiation. 

Sec.  30.  An  instrument  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  snch  manner  as  to  con- 
stitute the  transferee  the  holder  thereof.  If  payable  to 
bearer  it  is  negotiated  by  delivery;  if  payable  to  order  it  is 
negotiated  by  the  indorsement  of  the  holder  completed  by 
delivery.* 

Sec.  31.  The  indorsement  must  be  written  on  the  instru- 
ment itself  or  upon  a  paper  attached  thereto.  The  signature 
of  the  indorser,  without  additional  words,  is  a  sufficient  in- 
dorsement.^ 

Sec.  32.  The  indorsement  must  be  an  indorsement  of  the 
entire  instrument.  An  indorsement,  which  purports  to 
transfer  to  the  indorsee  a  part  only  of  the  amount  payable, 
or  which  purports  to  transfer  the  instrument  to  two  or  more 
indorsees  severally,  does  not  operate  as  a  negotiation  of  the 
instrument.  But  where  the  instrument  has  been  paid  in 
part,  it  may  be  indorsed  as  to  the  residue.^ 

Sec.  33.  An  indorsement  may  be  either  special  or  in 
blank;  and  it  may  also  be  either  restrictive  or  qualified,  or 
conditional.^ 

Sec.  34.  A  special  indorsement  specifies  the  person  to 
whom,  or  to  whose  order,  the  instrument  is  to  be  payable; 
and  the  indorsement  of  such  indorsee  is  necessary  to  the 
further  negotiation  of  the  instrument.  An  indorsement  in 
blank  specifies  no  indorsee,  and  an  instrument  so  indorsed 
is  payable  to  bearer,  and  may  be  negotiated  by  delivery.* 

Sec.  35.  The  holder  may  convert  a  blank  indorsement 
into  a  special  indorsement  by  writing  over  the  signature 
of  the  indorser  in  blank  any  contract  consistent  with  the 
character  of  the  indorsement.** 

Sec.  36.  An  indorsement  is  restrictive,  which  either— 

1.  Prohibits  the  further  negotiation  of  the  instrument;  or 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser;  or 

9.  See  Eaton  &  Gilb.  316  et  9eq,  3.  See  id.  824. 

1.  See  id.  319,  320.  4.  See  Eaton  &  Gilb.  325. 

t.  See  id.  323.  6.  See  id.  326. 
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3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  use 
of  some  other  person. 

But  the  mere  absence  of  words  implying  power  to  nego- 
tiate does  not  make  an  indorsement  restrictive.* 

Sec.  37.  A  restrictive  indorsement  confers  upon  the  in- 
dorsee the  right  — 

1.  To  receive  payment  of  the  instrument; 

2.  To  bring  any  action  thereon  that  the  indorser  could 

bring; 

3.  To  transfer  his  rights  as  such  indorsee,  where  the  form 

of  the  indorsement  authorizes  him  to  do  so. 
But  all  subsequent  indorsees  acquire  only  the  title  of  the 
first  indorsee  under  the  restrictive  indorsement.^ 

Sec.  38.  A  qualified  indorsement  constitutes  the  indorser 
a  mere  assignor  of  the  title  to  the  instrument.  It  may  be 
made  by  adding  to  the  indorser  *s  signature  the  words 
**  without  recourse,"  or  any  words  of  similar  import.  Such 
an  indorsement  does  not  impair  the  negotiable  character  of 
the  instrument.® 

Sec.  39.  Where  an  indorsement  is  conditional,  a  party  re- 
quired to  pay  the  instrument  may  disregard  the  condition, 
and  make  payment  to  the  indorsee  or  his  transferee,  whether 
the  condition  has  been  fulfilled  or  not.  But  any  person  to 
whom  an  instrument  so  indorsed  is  negotiated,  will  hold 
the  same,  or  the  proceeds  thereof,  subject  to  the  rights  of 
the  person  indorsing  conditionally.® 

Sec.  40.  Where  an  instrument,  payable  to  bearer,  is  in- 
dorsed specially,  it  may  nevertheless  be  further  negotiated 
by  delivery;  but  the  person  indorsing  specially  is  liable  as 
indorser  to  only  such  holders  as  make  title  through  his  in- 
dorsement.®* 

Sec.  41.  Where  an  instrument  is  payable  to  the  order  of 
two  or  more  payees  or  indorsees  who  are  not  partners,  all 
must  indorse,  unless  the  one  indorsing  has  authority  to  in- 
dorse for  the  others.^ 

Sec.  42.  Where  an  instrument  is  drawn  or  indorsed  to  a 

6.  See  id.  328.  9.  See  Eaton  ft  Qilb.  336,  337. 

7.  See  id.  328-332.  9«.  See  id.  338. 

8.  See  id.  333-336.  '      ;  1.  See  id.  338. 
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person  as  ''  Cashier  "  or  other  fiscal  officer  of  a  bank  or 
corporation,  it  is  deemed  prima  facie  to  be  payable  to  the 
bank  or  corporation  of  which  he  is  such  officer,  and  may  be 
negotiated  by  either  the  indorsement  of  the  bank  or  cor- 
poration, or  the  indorsement  of  the  officer^ 

Sec.  43.  Where  the  name  of  a  payee  or  indorsee  is 
wrongly  designated  or  misspelled,  he  may  indorse  the  in- 
strument as  therein  described,  adding,  if  he  think  fit,  his 
proper  signature.* 

Sec.  44.  Where  any  person  is  under  obligation  to  indorse 
in  a  representative  capacity,  he  may  indorse  in  such  terms 
as  to  negative  personal  liability.* 

Sec.  45.  Except  where  an  indorsement  bears  date  after 
the  maturity  of  the  instrument,  every  negotiation  is  deemed 
prima  facie  to  have  been  effected  before  the  instrument  was 
overdue.*^ 

Sec.  46.  Except  where  the  contrary  appears,  every  in- 
dorsement is  presumed  prima  fade  to  have  been  made  at 
the  place  where  the  instrument  is  dated.^ 

Sec.  47.  An  instrument  negotiable  in  its  origin  continues 
to  be  negotiable  until  it  has  been  restrictively  indorsed  or 
discharged  by  payment  or  otherwise.'^ 

Sec.  48.  The  holder  may  at  any  time  strike  out  any  in- 
dorsement  which  is  not  necessary  to  his  title.  The  indorser 
whose  indorsement  is  struck  out,  and  all  indorsers  subse- 
quent to  him,  are  thereby  relieved  from  liability  on  the 
instrument.® 

Sec.  49.  Where  the  holder  of  an  instrument  payable  to 
his  order  transfers  it  for  value  without  indorsing  it,  the 
transfer  vests  in  the  transferee  such  title  as  the  transferor 
had  therein,  and  the  transferee  acquires,  in  addition,  the 
right  to  have  the  indorsement  of  the  transferor.  But  for 
the  purpose  of  determining  whether  the  transferee  is  a 
holder  in  due  course,  the  negotiation  takes  effect  as  of  the 
time  when  the  indorsement  is  actually  made.® 

8.  See  id.  33&.  6.  See  id.  343. 

3.  See  id.  341.  7.  See  id.   343. 

4.  See  id.  341.  8.  See  Eaton  &  Oilb.  346. 

5.  See  id.  342.  9.  See  id.  347. 
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Sec.  50.  Where  an  instrument  is  negotiated  back  to  a 
prior  party,  such  party  may,  subject  to  the  provisions  of 
this  act,  reissue  and  further  negotiate  the  same.  But  he  is 
not  entitled  to  enforce  payment  thereof  against  any  inter- 
vening party  to  whom  he  was  personally  liable.^ 

ARTICLE  IV. 

BIGHTS  OF  THE  HOLDEB. 

Sec.  51.  The  holder  of  a  negotiable  instrument  may  sue 
thereon  in  his  own  name;  and  payment  to  him  in  due  course 
discharges  the  instrument.^ 

Sec.  52.  A  holder  in  due  course  is  a  holder  who  has  taken 
the  instrument  under  the  following  conditions: 

1.  That  it  is  complete  and  regular  upon  its  face. 

2.  That  he  became  the  holder  of  it  before  it  was  overdue, 

and  without  notice  that  it  had  been  previously  dis- 
honored, if  such  was  the  fact. 

3.  That  he  took  it  in  good  faith  and  for  value. 

4.  That  at  the  time  it  was  negotiated  to  him  he  had  no 

notice  of  any  infirmity  in  the  instrument  or  defect 
in  the  title  of  the  person  negotiating  it.* 

Sec.  53.  Where  an  instrument  payable  on  demand  is 
negotiated  an  unreasonable  length  of  time  after  its  issue, 
the  holder  is  not  deemed  a  holder  in  due  course.* 

Sec.  54.  Where  the  transferee  receives  notice  of  any  in- 
firmity in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same  before  he  has  paid  the  full  amount 
agreed  to  be  paid  therefor,  he  will  be  deemed  a  holder  in 
due  course  only  to  the  extent  of  the  amount  theretofore  paid 
by  him.*^ 

Sec.  55.  The  title  of  a  person  who  negotiates  an  instru- 
ment is  defective  within  the  meaning  of  this  act  when  he 
obtained  the  instrument,  or  any  signature  thereto,  by  fraud, 

1.  Sc€  id.  352.  4.  See  Eaton  &  GUh.  367. 

t.  See  id.  358.  5.  See  id.  373. 

8.  See,  as  to  above  items,  id.  359 
€t  seq. 
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duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiates  it  in  breach  of 
faith,  or  under  such  circumstances  as  amount  to  a  fraud.* 

Sec.  56.  To  constitute  notice  of  an  infirmity  in  the  in- 
strument or  defect  in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is  negotiated  must  have  had 
actual  knowledge  of  the  infirmity  or  defect,  or  knowledge 
of  such  facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith.^ 

Sec.  57.  A  holder  in  due  course  holds  the  instrument  free 
from  any  defect  of  title  of  prior  parties,  and  free  from  de- 
fences available  to  prior  parties  among  themselves,  and  may 
enforce  payment  of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon.® 

Sec.  58.  In  the  hands  of  any  holder  other  than  a  holder 
in  due  course,  a  negotiable  instrument  is  subject  to  the  same 
defences  as  if  it  were  non-negotiable.  But  a  holder  who 
derives  his  title  through  a  holder  in  due  course,  and  who  is 
not  himself  a  party  to  any  fraud  or  illegality  affecting  the 
instrument,  has  all  the  rights  of  such  former  holder  in 
respect  of  all  parties  prior  to  the  latter.® 

Sec.  59.  Every  holder  is  deemed  prima  facie  to  be  a  holder 
in  due  course;  but  when  it  is  shown  that  the  title  of  any 
person  who  has  negotiated  the  instrument  was  defective, 
the  burden  is  on  the  holder  to  prove  that  he  or  some  person 
imder  whom  he  clai  macquired  the  title  as  holder  in  due 
course.  But  the  last  mentioned  rule  does  not  apply  in  favor 
of  a  party  who  became  bound  on  the  instrument  prior  to  the 
acquisition  of  such  defective  title.* 

ARTICLE  V. 

LIABILITIES    OF   PABTIE8. 

Sec.  60.  The  maker  of  a  negotiable  instrument  by  making 
it  engages  that  he  will  pay  it  according  to  its  tenor,  and 
admits  the  existence  of  the  payee  and  his  then  capacity  to 
indorse.^ 

6.  See  id.  374.  9.  See  id.  387. 

7.  See  id.  368.  1.  See  Eaton  &  GUb.  390,  391. 
S.  See  id.  381.                                            S.  See  id.  399. 
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Sec.  61.  The  drawer  by  drawing  the  instroment  admits 
the  existence  of  the  payee  and  his  then  capacity  to  indorse; 
and  engages  that  on  due  presentment  the  instrument  will 
be  accepted  or  paid,  or  both,  according  to  its  tenor,  and 
that  if  it  be  dishonored,  and  the  necessary  proceedings  on 
dishonor  be  duly  taken,  he  will  pay  the  amount  thereof  to 
the  holder,  or  to  any  subsequent  indorser  who  may  be  com- 
pelled to  pay  it.  But  the  drawer  may  insert  in  the  instru- 
ment an  express  stipulation  negativing  or  limiting  his  own 
liability  to  the  holder.* 

Sec.  62.  The  acceptor  by  acceptiiig  the  instrument  en- 
gages that  he  will  pay  it  according  to  the  tenor  of  his  ac- 
ceptance; and  admits — 

1.  The  existence  of  the  drawer,  the  genuineness  of  his 

signature,  and  his  capacity  and  authority  to  draw 
the  instrument;  and 

2.  The  existence  of  the  payee  and  his  then  capacity  to 

indorse.* 

Sec.  63.  A  person  placing  his  signature  npon  an  instm- 
ment  otherwise  than  as  maker,  drawer  or  acceptor,  is 
deemed  to  be  an  indorser,  unless  he  clearly  indicates  by 
appropriate  words  his  intention  to  be  bound  in  some  other 
capacity.* 

Sec.  64.  Where  a  person,  not  otherwise  a  party  to  an  in- 
strument, places  thereon  his  signature  in  blank  before  de- 
livery, he  is  liable  as  indorser,  in  accordance  with  the  follow- 
ing rules: 

1.  K  the  instrument  is  payable  to  the  order  of  a  third 

person,  he  is  liable  to  tiie  payee  and  to  all  subsequent 
parties. 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker 

or  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all 
parties  subsequent  to  the  maker  or  drawer. 

3.  K  he  signs  for  the  acconmiodation  of  the  payee,  he  is 

liable  to  all  parties  subsequent  to  the  payee.* 

^  

3.  See  id.  403.  5.  S«e  id.  412. 

4.  See  id.  406  e«  Mg.  €.  See  Eaton  A  GUb.  413. 
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Sec.  65.  Every  person  negotiatdng  an  instrmnent  by  de- 
livery or  by  a  qualified  indorsement,  warrants— 

1.  That  the  instrument  is  genuine  and  in  all  respects  what 

it  purports  to  be. 

2.  That  he  has  a  good  title  to  it. 

3.  That  all  prior  parties  had  capacity  to  contract. 

4.  That  he  has  no  knowledge  of  any  fact  which  would 

impair  the  validity  of  the  instrument  or  render  it 

;  valueless. 

'  But  when  the  negotiation  is  by  delivery  only,  the  war- 
ranty extends  in  favor  of  no  holder  other  than  the 
immediate  transferee. 
The  provisions  of  subdivision  three  of  this  section  do  not 
apply  to  persons  negotiating  public  or  corporation 
securities,  other  than  bills  and  notes.*^ 

Sec.  66.  Every  indorser  who  indorses  without  qualifica- 
tion, warrants  to  all  subsequent  holders  in  due  course: 

1.  The  matters  and  things  mentioned  in  subdivisions  one, 

two,  and  three  of  the  next  preceding  section;  and 

2.  That  the  instrument  is  at  the  time  of  his  indorsement 

valid  and  subsisting. 
And,  in  addition,  he  engages  that  on  due  presentment,  it 
shall  be  accepted  or  paid,  or  both,  as  the  case  may 
be,  according  to  its  tenor,  and  that  if  it  be  dishon- 
ored, and  the  necessary  proceedings  on  dishonor  be 
duly  taken,  he  will  pay  the  amount  thereof  to  the 
holder,  or  to  any  subsequent  indorser  who  may  be 
compelled  to  pay  it.^ 

Sec.  67.  Where  a  person  places  his  indorsement  on  an 
instrument  negotiable  by  delivery  he  incurs  all  the  liabilities 
of  an  indorser.® 

Sec.  68.  As  respects  one  another,  indorsers  are  liable 
prima  facie  in  the  order  in  which  they  indorse;  but  evidence 
is  admissible  to  show  that  as  between  or  among  themselves 
they  have  agreed  otherwise.  Joint  payees  or  joint  indorsees 
who  indorse  are  deemed  to  indorse  jointly  and  severally.^ 

7.  See  id.  418  et  seq,  9.  See  id.  429. 

8.  See  Eaton  &  Gilb.  424  ei  acq.  1.  See  id  430. 
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Sec.  69.  Where  a  broker  or  other  agent  negotiates  an 
instrument  without  indorsement,  he  incurs  all  the  liabil- 
ities prescribed  by  section  sixty-five  of  this  act,  unless  he 
discloses  the  name  of  his  principal,  and  the  fact  that  he  is 
acting  only  as  agent.* 

ARTICLE  VL 
pbesentment  for  payment. 

Sec.  70.  Presentment  for  pasrment  is  not  necessary  in 
order  to  charge  the  person  primarily  liable  on  the  instru- 
ment; but  if  the  instrument  is,  by  its  terms,  payable  at  a 
special  place,  and  he  is  able  and  willing  to  pay  it  there  at 
maturity,  such  ability  and  willingness  are  equivalent  to  a 
tender  of  payment  upon  his  part.  But  except  as  herein 
otherwise  provided,  presentment  for  payment  is  necessary 
in  order  to  charge  the  drawer  and  indorsers.® 

Sec.  71.  Where  the  instrument  is  not  payable  on  demand, 
presentment  must  be  made  on  the  day  it  falls  due.  Where 
it  is  payable  on  demand,  presentment  must  be  made  within 
a  reasonable  time  after  its  issue,  except  that  in  the  case  of 
a  bill  of  exchange,  presentment  for  payment  will  be  suffi- 
cient if  made  within  a  reasonable  time  after  the  last  nego- 
tiation thereof.* 

Sec.  72.  Presentment  for  pasrment,  to  be  sufficient,  must 
be  made — 

1.  By  the  holder,  or  by  some  person  authorized  to  receive 

payment  on  his  behalf. 

2.  At  a  reasonable  hour  on  a  business  day. 

3.  At  a  proper  place  as  herein  defined. 

4.  To  the  person  primarily  liable  on  the  instrument,  or  if 

he  is  absent  or  inaccessible,  to  any  person  found  at 
the  place  where  the  presentment  is  made.*^ 

Sec.  73.  Presentment  for  payment  is  made  at  the  proper 
place — 

r  —  M 

2.  See  id.  432.  4.  See  id.  445. 

3.  See  id.  439.  5.  See  Eaton  &  Gilb.  440. 
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1.  Where  a  place  of  payment  is  specified  in  the  instru- 

ment and  it  is  there  presented. 

2.  Where  no  place  of  payment  is  specified,  but  the  address 

of  the  person  to  make  payment  is  given  in  the  instru- 
ment and  it  is  there  presented. 

3.  Where  no  place  of  payment  is  specified  and  no  address 

is  given  and  the  instrument  is  presented  at  the  usual 
place  of  business  or  residence  of  the  person  to  make 
payment. 

4.  In  any  other  case  if  presented  to  the  person  to  make 

payment  wherever  he  can  be  found,  or  if  presented 
at  his  last  known  place  of  business  or  residence.* 

Sec.  74.  The  instrument  must  be  exhibited  to  the  person 
from  whom  payment  is  demanded,  and  when  it  is  paid  must 
be  delivered  up  to  the  party  paying  it.'' 

Sec.  75.  Where  the  instrument  is  payable  at  a  bank,  pre- 
sentment for  payment  must  be  made  during  banking  hours, 
unless  the  person  to  make  payment  has  no  funds  there  to 
meet  it  at  any  time  during  the  day,  in  which  case  present- 
ment at  any  hour  before  the  bank  is  closed  on  that  day  is 
sufficient.® 

Sec.  76.  Where  the  person  primarily  liable  on  the  instru- 
ment is  dead,  and  no  place  of  payment  is  specified,  pre- 
sentment for  payment  must  be  made  to  his  personal  repre- 
sentative is  such  there  be,  and  if,  with  the  exercise  of  rea- 
sonable diligence,  he  can  be  found.* 

Sec.  77.  Where  the  persons  primarily  liable  on  the  in- 
strument are  liable  as  partners,  and  no  place  of  payment  is 
specified,  presentment  for  payment  may  be  made  to  any  one 
of  them,  even  though  there  has  been  a  dissolution  of  the 
firm.* 

Sec.  78.  Where  there  are  several  persons,  not  partners, 
primarily  liable  on  the  instrument,  and  no  place  of  payment 
is  specified,  presentment  must  be  made  to  them  all.* 

Sec.  79.   Presentment  for  payment  is  not  required  in 

6.  See  id.  453.  9.  See  Eaton  ft  Gilb.  461. 

7.  See  id.  457.  1.  See  id.  461,  462. 

8.  See  id.  459.  9.  See  id.  463. 
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order  to  charge  the  drawer  where  he  has  no  right  to  expect 
or  require  that  the  drawee  or  acceptor  will  pay  the  instru- 
ment.' 

Sec.  80.  Presentment  for  payment  is  not  required  in 
order  to  charge  an  indorser  where  the  instrument  was  made 
or  accepted  for  his  accommodation  and  he  has  no  reason  to 
expect  that  the  instrument  will  be  paid  if  presented..* 

Sec.  81.  Delay  in  making  presentment  for  payment  is 
excused  when  the  delay  is  caused  by  circumstances  beyond 
the  control  of  the  holder,  and  not  imputable  to  his  default, 
misconduct,  or  negligence.  When  the  cause  of  delay  ceases 
to  operate,  presentment  must  be  made  with  reasonable  dili- 
gence.*^ 

Sec.  82.  Presentment  for  pasrment  is  dispensed  with: 

1.  Where  after  the  exercise  of  reasonable  diligence  pre- 

sentment as  required  by  this  act  cannot  be  made.   ' 

2.  Where  the  drawee  is  a  fictitious  person; 

3.  By  waiver  of  presentment,  express  or  implied.* 

Sec.  83.  The  instrument  is  dishonored  by  non-payment 
when, — 

1.  It  is  duly  presented  for  payment  and  payment  is  re- 

fused or  cannot  be  obtained;  or 

2.  Presentment  is  excused  and  the  instrument  is  overdue 

and  unpaid.^ 

Sec.  84.  Subject  to  the  provisions  of  this  act,  when  the 
instrument  is  dishonored  by  non-payment,  an  inmiediate 
right  of  recourse  to  all  parties  secondarily  liable  thereon 
accrues  to  the  holder.® 

Sec.  85.  Every  negotiable  instrument  is  payable  at  the 
time  fixed  therein  witi^out  grace.  When  the  day  of  maturity 
falls  upon  Sunday,  or  a  holiday,  the  instrument  is  payable 
on  the  next  succeeding  business  day.  Instruments  falling 
due  on  Saturday  are  to  be  presented  for  payment 
on  the  next  succeeding  business  day,  except  that  instru- 
ments payable  on  demand  may,  at  the  option  of  the  holder, 

8.  See  id.  464.  6.  See  id.  468. 

4.  See  id.  466.  7.  See  Eaton  Gilb.  472,  473. 
«.  See  id.  467.                                            8.  See  id.  473. 
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be  presented  for  payment  before  twelve  o'clock  noon  on 
Saturday  when  that  entire  day  is  not  a  holiday.® 

Sec.  86.  Where  the  instrument  is  payable  at  a  fixed  per- 
iod after  date,  after  sight,  or  after  the  happening  of  a  speci- 
fied event,  the  time  of  payment  is  determined  by  excluding 
the  day  from  which  the  time  is  to  begin  to  run,  and  by  in- 
cluding the  date  of  payment.* 

Sec.  87.  Where  the  instrument  is  made  payable  at  a  bank 
it  is  equivalent  to  an  order  to  the  bank  to  pay  the  same  for 
the  account  of  the  principal  debtor  thereon.* 

Sec.  88.  Pasrment  is  made  in  due  course  when  it  is  made 
at  or  after  the  maturity  of  the  instrument  to  the  holder 
thereof  in  good  faith  and  without  notice  that  his  title  is 
defective.* 

AETICLE  VIL 

NOTICE  OF  DISHONOB. 

Sec.  89.  Except  as  herein  otherwise  provided,  when  a 
negotiable  instrument  has  been  dishonored  by  non-accept- 
ance or  non-pa3rment,  notice  of  dishonor  must  be  given  to 
the  drawer  and  to  each  indorser,  and  any  drawer  or  indorser 
to  whom  such  notice  is  not  given  is  discharged.* 

Sec.  90.  The  notice  may  be  given  by  or  on  behalf  of  the 
holder,  or  by  or  on  behalf  of  any  party  to  the  instrument 
who  might  be  compelled  to  pay  it  to  the  holder,  and  who, 
upon  taking  it  up  would  have  a  right  to  reimbursement  from 
the  party  to  whom  the  notice  is  given.** 

Sec.  91.  Notice  of  dishonor  may  be  given  by  an  agent 
either  in  his  own  name  or  in  the  name  of  any  party  entitled 
to  give  notice,  whether  that  party  be  his  principal  or  not.*** 

Sec.  92.  Where  notice  is  given  by  or  behalf  of  the  holder, 
it  enures  for  the  benefit  of  all  subsequent  holders  and  all 
prior  parties,  who  have  a  right  of  recourse  against  the  party 
to  whom  it  is  given.* 

9.  See  id.  474  et  seq.  4.  See  id.  485. 

1.  See  id.  479.  «.  See  Eaton  k  Gilb.  493. 

9.  See  id.  480.  Sa.  See  id.  495. 

8.  See  id.  483.  6.  See  id.  497. 
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Sec.  93.  Where  notice  is  given  by  or  on  behalf  of  a  party 
entitled  to  give  notice,  it  enures  for  the  benefit  of  the  holder 
and  all  parties  subsequent  to  the  party  to  whom  notice  is 
given.*' 

Sec.  94.  Where  the  instrument  has  been  dishonored  in 
the  hands  of  an  agent,  he  may  either  himself  give  notice  to 
the  parties  liable  thereon,  or  he  may  give  notice  to  his 
principal.  If  he  give  notice  to  his  principal,  he  must  do  so 
within  the  same  time  as  if  he  were  the  holder,  and  the  prin- 
cipal upon  the  receipt  of  such  notice  has  himself  the  same 
time  for  giving  notice  as  if  the  agent  had  been  an  inde- 
pendent holder.® 

Sec.  95.  A  written  notice  need  not  be  signed,  and  an  in- 
suflScient  written  notice  may  be  supplemented  and  validated 
by  verbal  communication.  A  misdescription  of  the  instru- 
ment does  not  vitiate  the  notice  unless  the  party  to  whom 
the  notice  is  given  is  in  fact  misled  thereby .• 

Sec.  96.  The  notice  may  be  in  writing  or  merely  oral  and 
may  be  given  in  any  terms  which  suflSciently  identify  the 
instrument,  and  indicate  that  it  has  been  dishonored  by 
non-acceptance  or  non-payment.  It  may  in  all  cases  be 
given  by  delivering  it  personally  or  through  the  mails.* 

Sec.  97.  Notice  of  dishonor  may  be  given  either  to  the 
party  himself  or  to  his  agent  in  that  behalf.* 

Sec.  98.  When  any  party  is  dead,  and  his  death  is  known 
to  the  party  giving  notice,  the  notice  must  be  given  to  a 
personal  representative,  if  there  be  one,  and  if  with  reason- 
able diligence  he  can  be  found.  If  there  be  no  personal 
representative,  notice  may  be  sent  to  the  last  residence  or 
last  place  of  business  of  the  deceased.^ 

Sec.  99.  Where  the  parties  to  be  notified  are  partners, 
notice  to  any  one  partner  is  notice  to  the  firm  even  though 
there  has  been  a  dissolution.* 

Sec.  100.  Notice  to  joint  parties  who  are  not  partners 
must  be  given  to  each  of  them,  unless  one  of  them  has  au- 
thority to  receive  such  notice  for  the  others.* 

7.  See  id.  498.  2.  See  id.  489. 

8.  See  id.  497.  3.  See  Eaton  k  Qilb.  490. 

9.  See   id.  498.  4.  See  id.  491. 
1.  See  id.  500.  5.  See  id.  492. 
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Sec.  101.  Where  a  party  has  been  adjudged  a  bankrupt 
or  an  insolvent,  or  has  made  an  assignment  for  the  benefit 
of  creditors,  notice  may  be  given  either  to  the  party  himself 
or  to  his  trustee  or  asignee.® 

Sec.  102.  Notice  may  be  given  as  soon  as  the  instrument 
is  dishonored;  and  unless  delay  is  excused  as  hereinafter 
provided,  must  be  given  within  the  times  fixed  by  this  act.'' 

Sec.  103.  Where  the  person  giving  and  the  person  to  re- 
ceive notice  reside  in  the  same  place,  notice  must  be  given 
within  the  following  times: 

1.  K  given  at  the  place  of  business  of  the  person  to  receive 

notice,  it  must  be  given  before  the  close  of  business 
hours  on  the  day  following. 

2.  If  given  at  his  residence,  it  must  be  given  before  the 

usual  hours  of  rest  on  the  day  following. 

3.  If  sent  by  mail,  it  must  be  deposited  in  the  post-oflSce 

in  time  to  reach  him  in  usual  course  on  the  day  fol- 
lowing.® 

Sec.  104.  Where  the  person  giving  and  the  person  to  re- 
ceive notice  reside  in  different  places,  the  notice  must  be 
given  within  the  following  times: 

1.  If  sent  by  mail,  it  must  be  deposited  in  the  post-oflSce 

in  time  to  go  by  mail  the  day  following  the  day  of 
dishonor,  or  if  there  be  no  mail  at  a  convenient  hour 
on  that  day,  by  the  next  mail  thereafter. 

2.  If  given  otherwise  than  through  the  post-oflSce,  then 

within  the  time  that  notice  would  have  been  re- 
ceived in  due  course  of  mail,  if  it  had  been  deposited 
in  the  post-oflSce  within  the  time  specified  in  the  last 
subdivision.® 

Sec.  105.  Where  notice  of  dishonor  is  duly  addressed  and 
deposited  in  the  post-office,  the  sender  is  deemed  to  have 
given  due  notice,  notwithstanding  any  miscarriage  in  the 
xnails.^ 

6.  See  id.  493.  9.  See  Eaton  A  Gilb.  506  et  aeq. 

7.  See  id.  602.  1.  See  id.  515. 

8.  See  id.  505,  506. 
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Sec.  106.  Notice  is  deemed  to  have  been  deposited  in  the 
post-o£Sce  when  deposited  in  any  branch  post-office  or  in 
any  letter  box  nnder  the  control  of  the  post-office  depart- 
ment.* 

Sec.  107.  Where  a  party  receives  notice  of  dishonor,  he 
has,  after  the  receipt  of  snch  notice,  the  same  time  for  giving 
notice  to  antecedent  parties  that  the  holder  has  after  the 
dishonor.' 

Sec.  108.  Where  a  party  has  added  an  address  to  his  sig- 
nature, notice  of  dishonor  must  be  sent  to  that  address;  but 
if  he  has  not  given  such  address,  then  the  notice  must  be 
sent  as  follows: 

1.  Either  to  the  post-office  nearest  to  his  place  of  resi- 

dence, or  to  the  post-office  where  he  is  accustomed 
to  receive  his  letters;  or 

2.  If  he  live  in  one  place,  and  have  his  place  of  business 

in  another,  notice  may  be  sent  to  either  place;  or 

3.  If  he  is  sojourning  in  another  place,  notice  may  be  sent 

to  the  place  where  he  is  so  sojourning. 
But  where  the  notice  is  actually  received  by  the  party 
within  the  time  specified  in  this  act,  it  will  be  suffi- 
:.         cient,  though  not  sent  in  accordance  with  the  re- 
quirements of  this  section.* 

Sec.  109.  Notice  of  dishonor  may  be  waived,  either  be- 
fore the  time  of  giving  notice  has  arrived,  or  after  the 
omission  to  give  due  notice,  and  the  waiver  may  be  express 
or  implied.** 

Sec.  110.  Where  the  waiver  is  embodied  in  the  instru- 
ment itself,  it  is  binding  upon  all  parties;  but  where  it  is 
written  above  the  signature  of  an  indorser,  it  binds  him 
only.* 

Sec.  111.  A  waiver  of  protest,  whether  in  the  case  of  a 
foreign  bill  of  exchange  or  other  negotiable  instrument,  is 
deemed  to  be  a  waiver  not  only  of  a  formal  protest,  but  also 
of  presentment  and  notice  of  dishonor.'' 

2.  See  id.  516.  5.  See  id.  517  ei  teq. 

3.  See   id.    509-511.  6.  See  id.  524. 

4.  See  id.  517.  7.  See  Eaton  k  GUb.  525. 
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Sec.  112.  Notice  of  dishonor  is  dispensed  with  when,  after 
the  exercise  of  reasonable  diligence,  it  cannot  be  given  to  or 
does  not  reach  the  parties  sought  to  be  charged.^ 

Sec.  113.  Delay  in  giving  notice  of  dishonor  is  excused 
when  the  delay  is  caused  by  circumstances  beyond  the  con- 
trol of  the  holder,  and  not  imputable  to  his  default,  mis- 
conduct, or  negligence.  When  the  cause  of  delay  ceases  to 
operate,  notice  must  be  given  with  reasonable  diligence.® 

Sec.  114.  Notice  of  dishonor  is  not  required  to  be  given 
to  the  drawer  in  either  of  the  following  cases: 

1.  Where  the  drawer  and  drawee  are  the  same  person. 

2.  When  the  drawee  is  a  fictitious  person  or  a  person  not 

having  capacity  to  contract. 

3.  When  the  drawer  is  the  person  to  whom  the  instru- 

ment is  presented  for  payment. 

4.  Where  the  drawer  has  no  right  to  expect  or  require 

that  the  drawee  or  acceptor  will  honor  the  instru- 
ment. 

5.  Where  the  drawer  has  countermanded  payment.^ 

Sec.  115.  Notice  of  dishonor  is  not  required  to  be  given 
to  an  indorser  in  either  of  the  following  cases: 

1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not 

having  capacity  to  contract,  and  the  indorser  was 
aware  of  the  fact  at  the  time  he  indorsed  the  instru- 
ment. . 

2.  Where  the  indorser  is  the  person  to  whom  the  instru- 

ment is  presented  for  payment. 

3.  Where  the  instrument  was  made  or  accepted  for  his 

accommodation.* 

Sec.  116.  Where  due  notice  of  dishonor  by  non-accept- 
ance has  been  given  notice  of  a  subsequent  dishonor  by  non- 
payment is  not  necessary,  unless  in  the  meantime  the  in- 
strument has  been  accepted.^ 

Sec.  117.  An  omission  to  give  notice  of  dishonor  by  non- 

8.  See  id.  526.  8.  See  id.  629. 

9.  See  id.  504.  8.  See  Eaton  k  Gilb.  530. 
1.  See  id.  528. 
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acceptance  does  not  prejudice  the  rights  of  a  holder  in  due 
course  subsequent  to  the  omission.* 

Sec.  118.  Where  any  negotiable  instrument  has  bee  dis- 
honored it  may  be  protested  for  non-acceptance  or  non-pay- 
ment, as  the  case  may  be;  but  protest  is  not  required  except 
in  the  case  of  foreign  bills  of  exchange.* 

AETICLE  VIII. 

DISCHABGE  OF  NEGOTIABLE  INSTRUMENTS. 

Sec.  119.  A  negotiable  instrument  is  discharged: 

1.  By  pasrment  in  due  course  by  or  on  behalf  of  the  prin- 

cipal debtor. 

2.  By  payment  in  due  course  by  the  party  accommodated, 

where  the  instrument  is  made  or  accepted  for  ac- 
commodation. 

3.  By  the  intentional  concellation  thereof  by  the  holder. 

4.  By  any  other  act  which  will  discharge  a  simple  con- 

tract for  the  payment  of  money. 

5.  When  the  principal  debtor  becomes  the  holder  of  the 

instrument  at  or  after  maturity  in  his  own  right.* 

Sec.  120.  A  person  secondarily  liable  on  the  instrument  is 
discharged: 

L  By  any  act  which  discharges  the  instroment. 

2.  By  the  intentional  cancellation  of  his  signature  by  the 

holder. 

3.  By  the  discharge  of  a  prior  party. 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party. 

5.  By  a  release  of  the  principal  debtor,  unless  the  holder's 

right  of  recourse  against  the  party  secondarily  liable 
is  expressedly  reserved. 

6.  By  any  agreement  binding  upon  the  holder  to  extend 

the  time  of  payment,  or  to  postpone  the  holder's 
right  to  enforce  the  instrument,  unless  made  with  the 
assent  of  the  party  secondarily  liable,  or  unless  the 

4.  See  id.   530.  6.  See  id.  532  et  teg. 

6.  See  id.  539. 
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right  or  recourse  against  such  party  is  expressly  re- 
served.^ 

Sec.  121.  Where  the  instrument  is  paid  by  a  party  sec- 
ondarily liable  thereon,  it  is  not  discharged;  but  the  party 
so  paying  it  is  remitted  to  his  former  rights  as  regards  all 
prior  parties,  and  he  may  strike  out  his  own  and  all  sub- 
sequent indorsements,  and  again  negotiate  the  instrument, 
except: 

1.  Where  it  is  payable  to  the  order  of  a  third  person,  and 

has  been  paid  by  the  drawer;  and 

2.  Where  it  was  made  or  accepted  for  accommodation, 

and  has  been  paid  by  the  party  accommodated.® 

Sec.  122.  The  holder  may  expressly  renounce  his  rights 
against  any  party  to  the  instrument,  before,  at  or  after  its 
maturity.  An  absolute  and  unconditional  renunciation  of 
his  rights  against  the  principal  debtor  made  at  or  after  the 
maturity  of  the  instrument  discharges  the  instrument.  But 
a  renunciation  does  not  affect  the  rights  of  a  holder  in  due 
course  without  notice.  A  renunciation  must  be  in  writing, 
unless  the  instrument  is  delivered  up  to  the  person  pri- 
marily liable  thereon.® 

Sec.  123.  A  cancellation  made  nnintentionally,  or  under 
a  mistake  or  without  the  authority  of  the  holder,  is  inoper- 
ative; but  where  an  instrument  or  any  signature  thereon 
appears  to  have  been  cancelled  the  burden  of  proof  lies  on 
the  party  who  alleges  that  the  cancellation  was  made  un- 
intentionally, or  under  a  mistake  or  without  authority.^ 

Sec.  124.  Where  a  negotiable  instrument  is  materially 
altered  without  the  assent  of  all  parties  liable  thereon,  it  is 
avoided,  except  as  against  a  party  who  has  himself  made, 
authorized  or  assented  to  the  alteration,  and  subsequent 
indorsers.^ 

But  when  an  instrument  has  been  materially  altered  and 
is  in  the  hands  of  a  holder  in  due  course,  not  a  party  to  the 

7.  See  Eaton  &  Gilb.  544.  1.  See  id.  541. 

8.  See  id.  558.  9.  See  Eaton  k  GUb.  543,  556. 

9.  See  id.  543. 
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alteration^  he  may  enforce  payment  thereof  according  to  its 
original  tenor.* 
Sec.  125.  Any  alteration  which  changes: 

1.  The  date. 

2.  The  sum  payable^  either  for  principal  or  interest. 

3.  The  time  or  place  of  payment. 

4.  The  number  or  the  relations  of  the  parties. 

5.  The  medium  or  currency  in  which  payment  is  to  be 

made. 
Or  which  adds  a  place  of  payment  where  no  place  of  pay- 
ment is  specified^  or  any  other  change  or  addition 
which  alters  the  effect  of  the  instrument  in  any 
respect,  is  a  material  alteration.* 


I    TITLE  n.— BILLS  OF  EXCHANGE. 

.     ^  ARTICLE  L  ;"  ' 

FORM  AND  INTEBPBETATION. 

Sec.  126.  A  bill  of  exchange  is  an  unconditional  order  in 
writing  addressed  by  one  person  to  another,  signed  by  the 
person  giving  %  requiring  the  person  to  whom  it  is  ad- 
dressed to  pay  on  demand  or  at  a  fixed  or  determinable  fu- 
ture time  a  sum  certain  in  money  to  order  or  to  bearer.^ 

Sec.  127.  A  bill  of  itself  does  not  operate  as  an  assign- 
ment of  the  funds  in  the  hands  of  the  drawee  available  for 
the  payment  thereof,  and  the  drawee  is  not  liable  on  the  bill 
unless  and  until  he  accepts  the  same.* 

Sec.  128.  A  bill  may  be  addressed  to  two  or  more  drawees 
jointly,  whether  they  are  partners  or  not;  but  not  to  two  or 
more  drawees  in  the  alternative  or  in  succession.^ 

Sec.  129.  An  inland  bill  of  exchange  is  a  bill  which  is,  or 
on  its  face  purports  to  be,  both  drawn  and  payable  within 
this  state.   Any  other  bill  is  a  foreign  bill.   Unless  the  con- 

8.  See  id.  556,  657.  5.  See  Eaton  &  Qilb.  076. 

4.  See,  as  to  all  the  above  items,         6.  See  id.  578. 
id.  560  et  seq,  7.  See  id.  580. 
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traiy  appears  on  the  face  of  the  bill,  the  holder  may  treat 
it  as  an  inland  bill.* 

Sec.  130.  Where  in  a  bill  drawer  and  drawee  are  the 
same  person,  or  where  the  drawee  is  a  fictitious  person,  or 
a  person  not  having  capacity  to  contract,  the  holder  may 
treat  the  instrument,  at  his  option,  either  as  a  bill  of  ex- 
change or  a  promissory  note.* 

Sec.  131.  The  drawer  of  a  bill  and  any  indorser  may  in- 
sert thereon  the  name  of  a  person  to  whom  the  holder  may 
resort  in  case  of  need,  that  is  to  say,  in  case  the  bill  is  dis- 
honored by  non-acceptance  or  non-payment.  Such  person 
is  called  the  referee  in  case  of  need.  It  is  in  the  option  of 
the  holder  to  resort  to  the  referee  in  case  of  need  or  not  as 
he  may  see  fit.^ 

ARTICLE  IL 

ACCBPTAWOB. 

Sec.  132.  The  acceptance  of  a  bill  is  the  signification  by 
the  drawee  of  his  assent  to  the  order  of  the  drawer.  The 
acceptance  must  be  in  writing  and  signed  by  the  drawee.  It 
must  not  express  that  the  drawee  will  perform  his  promise 
by  any  other  means  than  the  payment  of  money.* 

Sec.  133.  the  holder  of  a  bill  presenting  the  same  for 
acceptance  may  require  that  the  acceptance  be  written  on 
the  bill,  and,  if  such  request  is  refused  may  treat  the  bill 
as  dishonored.* 

Sec.  134.  Where  an  acceptance  is  written  on  a  paper 
other  than  the  bill  itself,  it  does  not  bind  the  acceptor  ex- 
cept in  favor  of  a  person  to  whom  it  is  shown  and  who,  on 
the  faith  thereof,  receives  the  bill  for  value.* 

Sec.  135.  An  unconditional  promise  in  writing  to  accept 
a  bill  before  it  is  drawn  is  deemed  an  actual  acceptance  in 
favor  of  every  person  who,  upon  the  faith  thereof,  receives 
the  bill  for  value.* 

Sec.  136.  The  drawee  is  allowed  twenty-four  hours  after 

8.  See  Eaton  k  Gilb.  581.  8.  See  id.  596. 

8.  See  id.  581.  4.  See  id.  696. 

1.  See  id.  581,  582.  6.  Eaton  k  Gilb.  596  et  $eq. 

8.  See  id.  593,  594. 
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presentment,  in  which  to  decide  whether  or  not  he  will  ac* 
cept  the  bill;  but  the  acceptance,  if  given,  dates  as  of  the 
day  of  presentation.* 

Sec.  137.  Where  a  drawee  to  whom  a  bill  is  delivered  for 
acceptance  destroys  the  same,  or  refuses  within  twenty- 
four  hours  after  such  delivery,  or  within  such  other  period 
as  the  holder  may  allow,  to  return  the  bill  accepted  or  non- 
accepted  to  the  holder,  he  will  be  deemed  to  have  accepted 
the  same.®* 

Sec.  138.  A  bill  may  be  accepted  before  it  has  been  signed 
by  the  drawer,  or  while  otherwise  incomplete,  or  when  it  is 
overdue,  or  after  it  has  been  dishonored  by  a  previous  re- 
fusal to  accept,  or  by  non-payment.  But  when  a  bill  payable 
after  sight  is  dishonored  by  non-acceptance  and  the  drawee 
subsequently  accepts  it,  the  holder,  in  the  absence  of  any 
different  agreement,  is  entitled  to  have  the  bill  accepted  as 
of  the  date  of  the  first  presentment.'' 

Sec.  139.  An  acceptance  is  either  general  or  qualified.  A 
general  acceptance  assents  without  qualification  to  the 
order  of  the  drawer.  A  qualified  acceptance  in  express 
terms  varies  the  effect  of  the  bill  as  drawn.® 

Sec.  140.  An  acceptance  to  pay  at  a  particular  place  is  a 
general  acceptance,  unless  it  expressly  states  that  the  bill 
is  to  be  paid  there  only  and  not  elsewhere.* 

Sec.  141.  An  acceptance  is  qualified,  which  is: 

1.  Conditional,  that  is  to  say,  which  makes  payment  by 

the  acceptor  dependent  on  the  fulfilment  of  a  condi- 
tion therein  stated. 

2.  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only 

of  the  amount  for  which  the  bill  is  drawn. 

3.  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a 

particular  place 

4.  Qualified  as  to  time. 

5.  The  acceptance  of  some  one  or  more  of  the  drawees, 

but  not  of  alL^ 

6.  6ee  id.  601.  9.  See  id.  605. 

6a.  See  id.  608.  1.  See,  as  to  all  above  items,  Eaton 

7.  See  id.  603.  A  GUb.  605  et  My. 
a.  See   (d.  604. 
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'  Sec.  142.  The  holder  may  refuse  to  take  a  qualified  ac- 
ceptanoei  and  if  he  does  not  obtain  an  unqualified  accept- 
ance, he  may  treat  the  bill  as  dishonored  by  non-acceptance. 
Where  a  qualified  acceptance  is  taken,  the  drawer  and  in- 
dorsers  are  discharged  from  liability  on  the  bill,  unless  they 
have  expressly  or  impliedly  authorized  the  holder  to  take 
a  qualified  acceptance,  or  subsequently  assent  thereto. 
When  the  drawer  or  an  indorser  receives  notice  of  a  quali- 
fied acceptance,  he  must,  within  a  reasonable  time,  express 
his  dissent  to  the  holder,  or  he  will  be  deemed  to  have 
assented  thereto.* 

AETICLEIII. 

**  PBESElirTMBNT  FOB  AOCEPTANOE. 

Sec.  143.  Presentment  for  acceptance  must  be  made: 

1.  Where  the  bill  is  payable  after  sight,  or  in  any  other 

case,  where  presentment  for  acceptance  is  neces- 
sary in  order  to  fix  the  maturity  of  the  instrument; 
or 

2.  Where  the  bill  expressly  stipulates  that  it  shaU  be  pre- 

sented for  acceptance;  or 

3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the 

residence  or  place  of  business  of  the  drawee. 
In  no  other  case  is  presentment  for  acceptance  necessary 
in  order  to  render  any  party  to  the  bill  liable.^ 

Sec.  144.  Except  as  herein  otherwise  provided,  the  holder 
of  a  bill  which  is  required  by  the  next  preceding  section  to 
be  presented  for  acceptance  must  either  present  it  for  ac- 
ceptance or  negotiate  it  within  a  reasonable  time.  If  he  fail 
to  do  so,  the  drawer  and  all  indorsers  are  discharged.* 

Sec.  145.  Presentment  for  acceptance  must  be  made  by 
or  on  behalf  of  the  holder  at  a  reasonable  hour,  on  a  business 
day  and  before  the  bill  is  overdue,  to  the  drawee  or  some 
person  authorized  to  accept  or  refuse  acceptance  on  his  be- 
half; and: 

1.  Where  a  bill  is  addressed  to  two  or  more  drawees  who 

8.  See  id.  608.  4.  See  id.  587. 

8.  See  id.  585,  588. 
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are  not  partners,  presentment  most  be  made  to  them 
all,  nnless  one  has  authority  to  accept  or  refuse  ac- 
ceptance for  all,  in  which  case  presentment  may  be 
made  to  him  only. 

2.  Where  the  drawee  is  dead,  presentment  may  be  made 

to  his  personal  representative. 

3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  an 

insolvent  or  has  made  an  assignment  for  the  benefit 
of  creditors,  presentment  may  be  made  to  him  or  to 
his  trustee  or  assignee.^ 

Sec.  146.  A  bill  may  be  presented  for  acceptance  on  any 
(lay  on  which  negotiable  instruments  may  be  presented  for 
payment  under  the  provisions  of  sections  seventy-two  and 
fdghty-five  of  this  act.  When  Saturday  is  not  otherwise  a 
holiday,  presentment  for  acceptance  may  be  made  before 
twelve  o'clock,  noon,  on  that  day.* 

Sec.  147.  WTiere  the  holder  of  a  bill  drawn  payable  else- 
where than  at  the  place  of  business  or  the  residence  of  the 
drawee  has  not  time  with  the  exercise  of  reasonable  dili- 
gence to  present  the  bill  for  acceptance  before  presenting 
it  for  payment  on  the  day  that  it  falls  due,  the  delay  caused 
by  presenting  the  bill  for  acceptance  before  presenting 
it  for  payment  is  excused,  and  does  not  discharge  the 
drawers  and  indorsers.^ 

Sec.  148.  Presentment  for  acceptance  is  excused,  and  a 
bill  may  be  treated  as  dishonored  by  non-acceptance,  in 
either  of  the  following  cases: 

1.  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a 

fictitious  person  or  a  person  not  having  capacity  to 
contract  by  bill. 

2.  Where,  after  the  exercise  of  reasonable  diligence,  pre- 

sentment cannot  be  made. 

3.  Where,  although  presentment  has  been  irregular,  ac- 

ceptance has  been  refused  on  some  other  ground.® 
Sec.  149.  A  bill  is  dishonored  by  non-acceptanoe: 

5.  See,  as  to  all  the  above  items,         7.  See  id.  590. 
Eaton  A  Gilb.  588.  8.  See  id.  590,  591. 

6.  See  id.  590. 
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L  When  it  is  duly  presented  for  acceptance,  and  snch  an 
acceptance  as  is  prescribed  by  this  act  is  refused  or 
cannot  be  obtained;  or 
i     2.  When  presentment  for  acceptance  is  excused,  and  the 
bill  is  not  accepted.® 

'  Sec.  150.  Where  a  bill  is  duly  presented  for  acceptance 
and  is  not  accepted  within  the  prescribed  time,  the  person 
presenting  it  must  treat  the  bill  as  dishonored  by  non-ac- 
ceptance or  he  loses  the  right  of  recourse  against  the  drawer 
and  indorsers.* 

Sec.  151.  When  a  bill  is  dishonored  by  non-acceptance, 
an  immediate  right  of  recourse  against  the  drawers  and 
indorsers  accrues  to  the  holder  and  no  presentment  for  pay- 
ment is  necessary.*  , 

ARTICLE  IV.  -       ^ 

PROTEST. 

Sec.  152.  Where  a  foreign  bill  appearing  on  its  face  to 
be  snch  is  dishonored  by  non-acceptance,  it  must  be  duly 
protested  for  non-acceptance,  and  where  such  a  bill  which 
has  not  previously  been  dishonored  by  non-acceptance  is 
dishonored  by  non-payment,  it  must  be  duly  protested  for 
non-payment.  If  it  is  not  so  protested,  the  drawer  and  in- 
dorsers are  discharged.  Where  a  bill  does  not  appear  on  its 
face  to  be  a  foreign  bill,  protest  thereof  in  case  of  dishonor 
is  unnecessary.* 

Sec.  153.  The  protest  must  be  annexed  to  the  bill,  or  must 
contain  a  copy  thereof,  and  must  be  under  the  hand  and  seal 
of  the  notary  making  it,  and  must  specify — 

1.  The  time  and  place  of  presentment. 

2.  The  fact  that  presentment  was  made  and  the  manner 

thereof, 
i     3.  The  cause  or  reason  for  protesting  the  bill. 

4.  The  demand  made  and  the  answer  given,  if  any,  or  the 
fact  that  the  drawee  or  acceptor  could  not  be  found.* 

9.  See  Eaton  k  Gilb.  591.  8.  See  id.  608  et  seq. 

1.  See  id.  592.  4.  See,  as  to  all  above  items,  id.  611 

S.  See  id.  592.  et  aeq. 
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Sec.  154.  Protest  may  be  made  by— 

1.  A  notary  public;  or 

2.  By  any  respectable  resident  of  the  place  where  the  bill 

is  dishonored,  in  the  presence  of  two  or  more  credible 
witnesses.** 

Sec.  155.  When  a  bill  is  protested,  such  protest  must  be 
made  on  the  day  of  its  dishonor,  unless  delay  is  excused  as 
herein  provided.  When  a  bill  has  been  duly  noted,  the  pro- 
test may  be  subsequently  extended  as  of  the  date  of  the 
noting.* 

Sec.  156.  A  bill  most  be  protested  at  the  plaoe  where  it  is 
dishonored,  except  that  when  a  bill  drawn  payable  at  the 
place  of  business,  or  residence  of  some  person  other  than 
the  drawee,  has  been  dishonored  by  non-acceptance,  it  must 
be  protested  for  non-payment  at  the  place  where  it  is  ex- 
pressed to  be  payable,  and  no  further  presentment  for  pay- 
ment to,  or  demand  on,  the  drawee  is  necessary.^ 

Sec.  157.  A  bill  which  has  been  protested  for  non-accept- 
ance may  be  subsequently  protest^  for  non-payment^ 

Sec.  158.  Where  the  acceptor  has  been  adjudged  a  bank- 
rupt or  an  insolvent,  or  has  made  an  assignment  for  the 
benefit  of  creditors,  before  the  bill  matures,  the  holder  may 
cause  the  bill  to  be  protested  for  better  security  against  the 
drawer  and  indorsers.® 

Sec.  159.  Protest  is  dispensed  with  by  any  circumstances 
which  would  dispense  with  notice  of  dishonor.  Delay  in 
noting  or  protesting  is  excused  when  delay  is  caused  by 
circumstances  beyond  the  control  of  the  holder  and  not  im- 
putable to  his  default,  misconduct  or  negligence.  When  the 
cause  of  delay  ceases  to  operate,  the  bill  must  be  noted  or 
protested  with  reasonable  diligence.^ 

Sec.  160.  When  a  bill  is  lost  or  destroyed  or  is  wrong- 
ly detained  from  the  person  entitled  to  hold  it,  protest 
may  be  made  on  a  copy  or  written  particulars  thereof.^ 

5.  See  ditto,  id.  615.                                   9.  See  id.  618. 

6.  See  id.  616.  1.  See  id.  619. 

7.  See  id.  617.  S.  See  id.  619. 

8.  See  id.  618. 


Digitized  by  VjOOQ IC 


Bills  of  Exghangb.  613 

■v 

AKTICLE  V. 

ACCEPTANCE  FOB  HONOE. 

Sec.  161.  Where  a  bill  of  exchange  has  been  protested  for 
dishonor  by  non-acceptanoe  or  protested  for  better  security, 
and  is  not  overdue,  any  person  not  being  a  party  already 
liable  thereon  may,  with  the  consent  of  the  holder,  intervene 
and  accept  the  bill  supra  protest  for  the  honor  of  any  party 
liable  thereon,  or  for  the  honor  of  the  person  for  whose 
account  the  bill  is  drawn.  The  acceptance  for  honor  may 
be  for  part  only  of  the  sum  for  which  the  bill  is  drawn;  and 
where  there  has  been  an  acceptance  for  honor  for  one  party, 
there  may  be  a  further  acceptance  by  a  different  person  for 
the  honor  of  another  party.' 

Sec.  162.  An  acceptance  for  honor  supra  protest  must  be 
in  writing,  and  indicate  that  it  is  an  acceptance  for  honor, 
and  must  be  signed  by  the  acceptor  for  honor.* 

Sec.  163.  Where  an  acceptance  for  honor  does  not  ex- 
pressly state  for  whose  honor  it  is  made,  it  is  deemed  to  be 
an  acceptance  for  the  honor  of  the  drawer.*^ 

Sec.  164.  The  acceptor  for  honor  is  liable  to  the  holder 
and  to  all  parties  to  the  bill  subsequent  to  the  party  for 
whose  honor  he  has  accepted.* 

Sec.  165.  The  acceptor  for  honor,  by  such  acceptance  en- 
gages that  he  will  on  due  presentment  pay  the  bill  accord- 
ing to  the  terms  of  his  acceptance,  provided  it  shall  not  have 
been  paid  by  the  drawee,  and  provided  also,  that  it  shall 
have  been  duly  presented  for  payment  and  protested  for 
non-payment  and  notice  of  dishonor  given  to  him.^ 

Sec.  166.  Where  a  bill  payable  after  sight  is  accepted  for 
honor,  its  maturity  is  calculated  from  the  date  of  the  noting 
for  non-acceptance  and  not  from  the  date  of  the  acceptance 
for  honor.® 

Sec.  167.  Where  a  dishonored  bill  has  been  accepted  for 
honor  supra  protest  or  contains  a  reference  in  case  of  need, 
it  must  be  protested  for  non-payment  before  it  is  presented 

8.  See  Eaton  &  Gilb.  620.  6.  See  id.  622. 

4.  See  id.  621.  7.  See  id.  622. 

5.  See  id.  622.  8.  See  id.  623. 
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for  payment  to  the  acceptor  for  honor  or  referee  in  case  of 
need.* 

Sec.  168.  Presentment  for  pajrment  to  the  acceptor  for 
honor  must  he  made  as  follows: 

1.  K  it  is  to  he  presented  in  the  place  where  the  protest 

for  non-payment  was  made,  it  must  be  presented  not 
later  than  the  day  following  its  maturity. 

2.  If  it  is  to  be  presented  in  some  other  place  than  the 

place  where  it  was  protested,  then  it  must  be  for- 
warded within  the  time  specified  in  section  one  hun- 
dred and  f our.^ 

Sec.  169.  The  provisions  of  section  eighty-one  apply 
where  there  is  delay  in  making  presentment  to  the  acceptor 
for  honor  or  referee  in  case  of  need.* 

Sc.  170.  When  the  bill  is  dishonored  by  the  acceptor  for 
honor  it  must  be  protested  for  non-payment  by  him. 

AETICLE  VL 

PAYMENT  FOB  HONOB. 

Sec.  171.  Where  a  bill  has  been  protested  for  non-pay- 
ment, any  person  may  intervene  and  pay  it  supra  protest 
for  the  honor  of  any  person  liable  thereon  or  for  the  honor 
of  the  person  for  whose  account  it  was  drawn.' 

Sec.  172.  The  payment  for  honor  supra  protest  in  order  to 
operate  as  such  and  not  as  a  mere  voluntary  payment  must 
be  attested  by  a  notarial  act  of  honor  which  may  be  ap- 
pended to  the  protest  or  form  an  extension  to  it.* 

Sec.  173.  The  notarial  act  of  honor  must  be  founded  on 
a  declaration  made  by  the  payer  for  honor  or  by  his  agent 
in  that  behalf  declaring  his  intention  to  pay  the  bill  for 
honor  and  for  whose  honor  he  pays.® 

Sec.  174.  Where  two  or  more  persons  oflfer  to  pay  a  bill 
for  the  honor  of  different  parties,  the  person  whose  payment 

9.  See  id.  623.  8.  See  id.  625. 

1.  See,  as  to  all  above  items,  Eaton         4.  See  id.  625. 

&  Gilb.  624.  5.  See  id.  625. 
S.  See  id.  624. 
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will  discharge  most  parties  to  the  bill  is  to  be  given  the 
preference.* 

Sec.  175.  Where  a  bill  has  been  paid  for  honor,  all  parties 
subsequent  to  the  party  for  whose  honor  it  is  paid  are  dis- 
charged, but  the  payer  for  honor  is  subrogated  for,  and 
succeeds  to,  both  the  rights  and  duties  of  the  holder  as 
regards  the  party  for  whose  honor  he  pays  and  all  parties 
liable  to  the  latter.^ 

Sec.  176.  Where  the  holder  of  a  bill  refuses  to  receive 
payment  supra  protest,  he  loses  his  right  of  recourse  against 
any  party  who  would  have  been  discharged  by  such  pay- 
ment.® 

Sec.  177.  The  payer  for  honor,  on  paying  to  the  holder 
the  amount  of  the  bill  and  the  notarial  expenses  incidental 
to  its  dishonor,  is  entitled  to  receive  both  the  bill  itself  and 
the  protest.® 

ARTICLE  VII. 

BILLS  IN  A  SET. 

Sec.  178.  Where  a  bill  is  drawn  in  a  set,  each  part  of  the 
set  being  numbered  and  containing  a  reference  to  the  other 
parts,  the  whole  of  the  parts  constitutes  one  bilL^ 

Sec.  179.  Where  two  or  more  parts  of  a  set  are  nego- 
tiated  to  diflferent  holders  in  due  course,  the  holder  whose 
title  first  accrues  is  as  between  such  holders  the  true  owner 
of  the  bill.  But  nothing  in  this  section  aflfects  the  rights  of 
a  person  who  in  due  course  accepts  or  pays  the  part  first 
presented  to  him.* 

Sec.  180.  Where  the  holder  of  a  set  indorses  two  or  more 
parts  to  different  persons  he  is  liable  on  every  such  part, 
and  every  indorser  subsequent  to  him  is  liable  on  the  part  he 
has  himself  indorsed,  as  if  such  parts  were  separate  bills.' 

Sec.  181.  The  acceptance  may  be  written  on  any  part  and 
it  must  be  written  on  one  part  only.    If  the  drawee  accepts 

more  than  one  part,  and  such  accepted  parts  are  negotiated 

"•  

6.  See  id.  626.  1.  See  id.  16,  582. 

7.  See  id.  626.  8.  See  id.  582. 

8.  See  id.  626.  3.  See  id.  583. 

9.  See  Eaton  &  Gilb.  627. 
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to  different  holders  in  dne  course,  he  is  liable  on  every  such 
part  as  if  it  were  a  separate  bill.* 

Sec.  182.  When  the  acceptor  of  a  bill  drawn  in  a  set  pays 
it  without  requiring  the  part  bearing  his  acceptance  to  be 
delivered  up  to  him,  and  that  part  at  maturity  is  outstand- 
ing in  the  hands  of  a  holder  in  due  course,  he  is  liable  to  the 
holder  thereon.*^ 

Sec.  183.  Except  as  herein  otherwise  provided  where  any 
one  part  of  a  bill  drawn  in  a  set  is  discharged  by  payment 
or  otherwise  the  whole  bill  is  discharged.* 


TITUS  m.— PBOBUSSOBY  NOTES  AND  OHEOES. 

^      -  '^         AETICLE  L 

Sec.  184.  A  negotiable  promissory  note  within  the  mean- 
ing of  this  act  is  an  unconditional  promise  in  writing  made 
by  one  person  to  another  signed  by  the  maker  engaging  to 
pay  on  demand,  or  at  a  fixed  or  determinable  future  time^ 
a  sum  certain  in  money  to  order  or  to  bearer.  Where  a  note 
is  drawn  to  the  maker's  own  order,  it  is  not  complete  until 
indorsed  by  him.^ 

Sec.  185.  A  check  is  a  bill  of  exchange  drawn  on  a  bank 
payable  on  demand.  Except  as  herein  otherwise  provided, 
the  provisions  of  this  act  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a  check.® 

Sec.  186.  A  check  must  be  presented  for  pajrment  within 
a  reasonable  time  after  its  issue  or  the  drawer  will  be  dis- 
charged from  liability  thereon  to  the  extent  of  the  loss 
caused  by  the  delay.® 

Sec.  187.  Where  a  check  is  certified  by  the  band  on  which 
it  is  drawn,  the  certification  is  equivalent  to  an  acceptance.^ 

Sec.  188.   Where  the  holder  of  a  check  procures  it  to  be 

4.  See  id.  583.  8.  See  id.  28,  628. 

5.  See  id.  583.  9.  See  id.  630. 

6.  See  id.  584.  1.  See  id.  633. 

7.  See  Eaton  &  Gilb.  17,  18. 
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accepted  or  certified  the  drawer  and  all  indorsers  are  dis- 
charged from  liability  thereon-* 

Sec.  189.  A  check  of  itself  does  not  operate  as  an  assign- 
ment of  any  part  of  the  funds  to  the  credit  of  the  drawer 
with  the  bsoik,  and  the  bank  is  not  liable  to  the  holder,  un- 
less and  until  it  accepts  or  certifies  the  check.* 


TITLE  IV.— GENERAL  PROVISIONS. 

ARTICLE  L 

Sec.  190.  This  act  shall  be  know  as  the  Negotiable  In« 
stnunents  Law. 

Sec.  191.  In  this  act,  unless  the  context  otherwise  re- 
quires— 

**  Acceptance  **  means  an  acceptance  completed  by  de- 
livery or  notification.* 

**  Action  '*  includes  counterclaim  and  set-off. 

**  Bank ''  includes  any  person  or  association  of  persons 
carrying  on  the  business  of  banking^  whether  incor- 
^  I)orated  or  not. 

••  Bearer  *'  means  the  i)erson  in  possession  of  a  bill  or 
note  which  is  payable  to  bearer. 

•*  Bill  *'  means  bill  of  exchange,  and  "  note  '*  means  ne» 
gotiable  promissory  note. 

**  Delivery  '*  means  transfer  of  i)ossession,  actual  or  con- 
structive, from  one  person  to  another. 

**  Holder  '*  means  the  payee  or  indorsee  of  a  bill  or  note, 
who  is  in  possession  of  it,  or  the  bearer  thereof. 

*' Indorsement '*  means  an  indorsement  completed  by 
delivery.*^ 

**  Instrument  *'  means  negotiable  instrument. 

**  Issue  *'  means  the  first  delivery  of  the  instrument,  com- 
plete in  form,  to  a  person  who  takes  it  as  a  holder. 

8.  See  id.  635.  4.  See  Eaton  &  Gilb.  592  et  8eq. 

8.  See  id.  636.  5.  See  id.  318  et  aeq. 
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**  Person  ''  includes  a  body  of  persons,  whether  incorpor- 
ated  or  not. 

**  Value  '*  means  valuable  consideration. 

**  Written  *'  includes  printed,  and  **  writing  *'  includes 
print.* 

Sec.  192.  The  person  **  primarily  ''  liable  on  an  instru- 
ment is  the  person  who  by  the  terms  of  the  instrument  is 
absolutely  required  to  pay  the  same.  All  other  parties  are 
**  secondarily  **  liable. 

Sec.  193.  In  determining  what  is  a  '*  reasonable  time  '* 
or  an  **  unreasonable  time,*'  regard  is  to  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  or  business  (if 
any)  with  respect  to  such  instruments,  and  the  facts  of  the 
piurticular  case.'' 

Sec.  194.  Where  the  day,  or  the  last  day,  for  doing  any 
act  herein  required  or  permitted  to  be  done  falls  on  Sunday 
or  on  a  holiday,  the  act  may  be  done  on  the  next  succeeding 
secular  or  business  day.^ 

Sec.  195.  The  provisions  of  this  act  do  not  apply  to  nego- 
tiable instruments  made  and  delivered  prior  to  the  passage 
hereof. 

Sec.  196.  In  any  case  not  provided  for  in  this  act  the 
rules  of  the  law  merchant  shall  govern.* 

Sec.  197.  Of  the  laws  enumerated  in  the  schedules  hereto 
annexed  that  i)ortion  specified  in  the  last  column  is  repealed. 

Sec.  198.   This  chapter  shall  take  effect  on 

6.  See  id.  162.  9.  Bee,  generally,  Eaton  k  GUbert 

7.  See  Eaton  A  Gilb.  502»  503.  on  Commercial  Paper  (1903). 

8.  See  id.  474. 
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A  DIGEST  OF  THE  LAW  OF 
PARTNERSHIP. 


PART  L 

THB  CONTRACT  OF  PARTNERSHIP. 


CHAPTER  I. 

WHO  ABE  PABTNEBS. 


AETICLE  I.       ^ 

DEFINITION  OF  PABTNEBSHIP.* 

Partnership  is  the  relation  which  subsists  between  per- 
sons who  have  agreed  to  combine  their  property,  labor  or 


1.  As  it  is  important  to  haye  a 
correct  nnderstanding  of  the  term 
partnership,  we  repeat  here  the  ob- 
servations of  Mr.  Justice  Lindley  on 
the  subject,  together  with  a  number 
of  definitions  by  various  learned  au- 
thors. See  1  Lindl^,  Part.  Introduc- 
tion. 

^  To  frame  a  definition  of  any  legal 
term  which  shall  be  both  positively 
and  negatively  accurate  is  possible 
only  to  those  who,  having  legislative 
authority,  can  adapt  the  law  to  their 
own  definition.  Other  persons  have 
to  take  the  law  as  they  find  it;  and 
rarely  indeed  is  it  in  their  power  to 
frame  any  definition  to  which  excep- 
tion may  not  justly  be  taken.  All 
that  th^  can  usefully  attempt  is  to 
analyze   the   meaning   of   the   words 


[6211 


they  use,  and  to  take  care  not  to  em- ' 
ploy  the  same  word  in  different  senses 
where  so  to  do  can  possibly  lead  to 
confusion." 

''An  agreement  that  something 
shall  be  attempted  with  a  view  to 
gain,  and  that  the  gain  shall  be 
shared  by  the  parties  to  the  agree- 
ment, is  the  grand  characteristic  of 
every  partnership,  and  is  the  lead- 
ing feature  of  nearly  every  definition 
of  the  term. 

"  Partnership,  although  often  called 
a  contract,  is  in  truth  the  result  of  a 
contract;  the  relation  which  subsists 
between  persons  who  have  agreed  to 
share  the  profits  of  some  business 
rather  than  the  agreement  to  share 
such  profits.  [See  the  definitions,  Gil*  ; 
more  on  Partnership,  1-4]. 
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"Although  for  the  reasons  already 
atated  the  writer  has  not  attempted 
to  give  a  definition  of  the  term  part- 
nership, he  appends  for  the  considera- 
tion of  the  reader  the  following 
definitions  taken  from  works  of 
celebrity:" 

Civil  Code  of  New  York, — Partner- 
ship is  the  association  of  two  .or  more 
persons  for  the  purpose  of  carrying 
on  business  together,  and  dividing  its 
profits  between  them. 

Code  civU. — ^Le  societe  est  un  eon- 
trat,  par  lequel  deux  ou  plusieurs 
personnes  conviennent  de  mettre 
quelque  chose  en  commun,  dans  la  vue 
de  parager  le  benfice  qui  pourra  en 
resulter. 

Collyer, — [Partnersip  as  between 
the  parties  themselves  is  a  voluntary 
contract  between  two  or  more  persons 
for  joining  together  their  money, 
goods,  labor  and  skill,  or  any  or  all 
of  them,  under  an  understanding  that 
there  shall  be  a  communion  of  profit 
between  them,  and  for  the  purpose  of 
carrying  on  a  legal  trade,  business  or 
adventure.] 

Dixon. — A  partnership  is  a  volun- 
tary unincorporated  association  of  in- 
dividuals standing  to  one  another  in 
the  relation  of  principals  for  carry- 
ing out  a  joint  operation  or  undertak- 
ing for  the  purpose  of  joint  profit. 

Domat. — La  societe  est  une  conven- 
tion entre  deux  ou  plusieurs  personnes, 
parlaquelle  ils  mettent  en  commun 
entre  eux  ou  tous  leurs  biens  ou  une 
partie,  ou  quelque  commerce,  quelque 
ouvrage,  ou  quelque  autre  affaire, 
pour  partager  tous  ce  qu'ils  pourront 
avoir  de  gain  on  souffrir  de  perte  de 
Ce  qu*ils  auront  mis  en  societe. 

Kent. — Partnership  is  a  contract  of 
two  or  more  competent  persons  to 
place  their  money,  effects,  labor  and 
skill,  or  some  or  all  of  them,  in  law- 


ful commerce  or  business,  and  to  di- 
vide the  profit  and  bear  the  loss  in 
certain  proportions. 

Indian  contract  act. — Partnership 
is  the  rdation  which  subsists  between 
persons  who  have  agreed  to  combine 
their  property,  labor  or  skill  in  some 
business,  and  to  share  the  profits 
thereof  between  them. 

Parsons. — Partnership  is  the  com- 
bination by  two  or  more  persons  of 
capital,  or  labor,  or  skill,  for  the  pur- 
pose of  business  for  their  common 
benefit. 

Pollock. — Partnership  is  the  rela- 
tion which  subsists  between  persons 
who  have  agreed  to  share  the  profits 
of  a  business  carried  on  by  all  or  any 
of  them  on  behalf  of  all  of  them. 

Poihicr  (1). — ^Le  contrat  de  societe 
est  un  contrat  par  lequel  deux  ou 
plusieurs  personnes  mettent,  ou 
s'obligept  de  mettre,  en  oommun 
quelque  hose,  pourfaire  en  commun 
un  profit  honnete,  dont  ils  s*obligent 
reciproquement  de  se  rendre  compte. 

Pothier  (2). — Societas  est  con- 
tractus de  conferendis  bona  fide  rebus 
aut  operis,  animo  lucri  quod  hones- 
tum  sit  ac  licitum  in  commune  faci- 
endi. 

PrusBian  code, — Ein  Vertrag  durch 
welchen  mehrere  Personen  ihr  Ver- 
mogen  oder  Oewerbe  oder  auch  ihr 
Arbeiten  und  Bemuhungenganz  oder 
zum  Theil  zur  Erlangung  eines 
gemcinschaftlichen  Endzwecks  vereini- 
gen,  wird  ein  Gesellschaftsvertrag 
genannt. 

Pufendorf. — ^Le  contrat  de  societe  se 
fait  lorsque  deux  ou  plusieurs  per- 
sonnes mettent  en  commun  leur  ar- 
gent, leurs  biens,  ou  leur  travail,  a  la 
charge  de  partager  entr'eux  le  gain 
et  de  supporter  les  pertes  qui  en 
arriveront,  chacun  a  proportion  de 
ce  qu'il  contribue  du  sien. 
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skill  in  some  business,  and  to  share  the  profits  thereof  be- 
tween them.^ 

This  is  the  definition  given  by  the  Indian  Contract  Act  A  number  of 
others  are  collected  from  various  English  and  other  sources  at  the  begin- 
ning of  Mr.  Justice  Lindley's  work.  It  is  there  said  that  most  of  them 
are,  with  reference  to  English  law,  too  wide,  as  including  corporations 
and  Joint-stock  companies,  which  are  not  subject  to  the  ordinary  law  of 
partnership.  But  it  seems  hardly  satisfactory  to  say  that  the  members  of 
such  bodies  are  not  partners  at  all;  for  the  analogy  of  partnership  law 
does  apply  to  them  for  some  purposes,  and  those  not  unimportant  ones — 
as,  for  instance,  when  questions  arise  as  to  the  power  of  majorities  to 


Rutherford, — When  two  or  more 
persons  join  money,  or  goods,  or  labor, 
or  all  of  these  together,  and  agree  to 
give  each  other  a  common  claim  upon 
such  joint  stock,  this  is  partnership. 

Htory, — Partnership,  often  called 
<^opartner8hip,  is  usually  defined  to 
be  a  voluntary  contract  between  two 
or  more  competent  persons  to  place 
their  money,  effects,  labor  and  skill, 
or  some  or  all  of  them,  in  lawful  com- 
merce or  business,  with  the  under- 
standing that  there  shall  be  a  com- 
munion of  the  profits  thereof  between 
them. 

Thihaut, — Verbinden  sich  mehrere 
zur  Erreichung  eines  ihnen  gemein- 
schaftlichen  Endzwecks  so  wird  diess 
ein  Gesellschaftsvertrag  {societ€i9 
Mascopei  Magenschaft)  genannt.  Ges- 
chieht  diese  Verbindung  zu  eigennut- 
zigen  Zwecken  so  nennt  man  sie 
wcieias  quoeattMria  oder  neffo^iatoria, 
sonst  aber  non  quoeatuaria, 

Vinnius. — Societas  est  contractus, 
quo  inter  aliquos  res  aut  operao  com- 
municantur,  lucri  in  commune  faciendi 
gratia. 

Voet, — Societas  est  contracturs 
jurisgentium,  bone  fidei,  consensu 
constans  semper  re  honesta,  de  lucri 
et  damni  communione. 

Watson, — Partnership  is  a  volun- 
tary  contract  between  two  or  more 


persons  for  joining  together  their 
money,  goods,  labor  and  skill,  or 
either  or  all  of  them,  upon  an  agree- 
ment that  the  gain  or  loss  shall  be 
divided  proportionably  between  them, 
and  having  for  its  object  the  advance- 
ment and  protection  of  fair  and  open 
trade. 

"  All  the  above  definitions,  [resumes 
Mr.  Justice  Lindley]  however,  with 
the  exception  of  Mr.  Dixon's,  are,  with 
reference  to  the  law  of  England,  too 
wide;  tor  they  include  not  only 
partnerships  in  the  proper  sense  of 
the  word,  but  also  many  corporations 
and  companies  which  differ  from 
partnerships  in  several  important  re- 
spects, and  which  it  is  better  there- 
fore not  to  denote  by  the  same  word. 
Mr.  Dixon's  definition  avoids  this 
error,  but  the  relation  of  principals 
to  which  he  refers  is  not  altogether 
free  from  objection. 

"  If  partnership  is  defined  so  wide- 
ly as  to  include  incorporated  and 
other  companies,  partnerships  must 
be  subdivided  into  (1)  ordinary  and 
(2)  extraordinary  partnerships  as  in 
the  Indian  Contract  Act.  But  it  is 
more  in  accordance  with  ordinary 
usage  to  confine  the  word  to  unincor- 
porated societies  not  governed  by  any 
special  statute  or  custom." 

8.  I.  C.  A.  s.  239;  Gilm.  Part.  3. 
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bind  disBenting  members.  And,  on  the  whole,  it  seems  best  to  follow  tlie 
example  of  the  Indian  Act,  and,  instead  of  exclnding  these  associatic^is 
from  the  category  of  partnerships,  treat  them  as  "  extraordinary  partner- 
ships/' regulated  by  special  legislation.' 

The  nearest  approach  to  a  definition  which  has  been  given  by  jadlclal 
authority  in  England  is  the  sUtement  that,  "  to  constitute  a  partnership, 
the  parties  must  have  agreed  to  carry  on  business  and  to  share  the  profits 
in  some  way  in  common;"^  where  " profit*"  means  the  excess  of  returns 
oyer  outlay.  This  principle  at  once  excludes  seyeral  kinds  of  transactions 
which,  at  first  sight,  have  some  appearance  of  partnership. 

What  18  not  Partnership — Common  Oumership. 

The  common  owsership  of  any  property  does  not  of  Its^  create  anj 
partnership  between  the  owners;  moreover,  there  may  be  an  agreement 
as  to  the  management  and  use  of  the  property,  and  the  application  of  the 
produce  or  gains  deriyed  from  it,  without  any  partnership  arising.^  On 
the  other  hand,  there  may  be  a  part  ownership  without  partnership  in  the 
property  itself,  together  with  a  real  partnership  in  the  business  of  manag- 
ing it  for  the  common  benefit* 

Sharing  Oross  Returns. 

The  sharing  of  gross  retoms,  with  or  without  a  common,  interest  in 
property  from  which  the  retnms  come,  does  not  of  Itself  create  any  part* 
nership.  Thus,  an  agent  paid  by  commission  on  his  receipts  is  not  thereby 
made  a  partner  of  his  employers;  and  if  the  proprietor  of  a  theatre  lets 
it  to  a  manager  who  finds  the  acting  company,  on  the  terms  of  the  pro- 
prietor providing  for  the  general  service  and  expenses  of  the  theatre,  and 
the  gross  receipts  being  equally  divided,  the  proprietor's  share  of  re- 
ceipts is  merely  a  substitute  for  rent,  and  his  taking  it  does  not  make  him 
in  any  sense  a  partner  with  the  manager.? 

And,  not  only  can  there  be  no  partnership  without  a  sharing  of  profits, 
but  it  is  now  clear  law,  though  formerly  it  was  held  otherwise,  that  in 
many  cases  there  may  be  a  sharing  of  profits,  and  yet  no  partnership. 

3.  I.  C.  A.  8.  266;  see  Art.  8,  be-  ed.),  90,  102;  Smith  Merc.  Law  (8th 
low.  ed.),  191;    3  Kent  Comm.  Ii4,  155; 

4.  Mollwo  V.  Court  of  Wards,  L.  R.  and  Story  on  Partnership,  eh.  xvi. 
4  P.  C.  436.  passim. 

5.  Lindley,  i.  26,  58;  French  v.  6.  Per  Cockburn,  C.  J.,  2  C.  B.  (N. 
Sty  ring,  2  C.  B.  (N.  S.)  357,  366.  As  S.)  363;  c.  p.  Crawshay  v.  Maule,  1 
to  part  owners  of  ships  (the  most  Swanst.  523;  Stewart  v.  Blakeway,  4 
common    and    important    case),    see  Ch.  603. 

Lindley,  i.  67;  Maude  and  Pollock  on         7.  Lindley,  i.  (8d  ed.),  26;  Lyon  v. 
Merchant    Shipping     (3d    ed.),     72;      Knowles,  3  B.  A  S.  556. 
Maclachlan  on  Merchan  Shipping  (2d 
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ARTICLE  2. 

8HABINO  PBOFITS  ONLY  EVIDENCB  OF  PABTNEBSHIP. 

Subject  to  the  special  provisions  hereinafter  stated,  the 
receipt  of  a  share  of  profits,  or  of  a  pasrment  contingent  upon 
or  varjring  with  profits,  is  relevant,  but  not  conclusive,  to 
show  the  existence  of  a  partnership.^  Whether  a  partner- 
ship does  or  does  not  exist  in  any  particular  case  depends 
on  the  real  intention  and  contract  of  the  parties,  as  shown 
by  the  whole  facts  of  the  case.' 

ILLUSTEATIONS. 

Bule  in  Cox  v.  Hickman,  and  later  Applications} 

1.  ▲  trader  to  indebted  to  several  creditors,  and  they  enter  into  an 
arrangement  with  him  by  which  the  trade  is  to  be  conducted  under  their 
superintendence,  and  they  are  to  be  gradually  paid  off  out  of  the  profits. 
These  creditors  do  not  thereby  become  partners  of  the  debtor  in  hU  trade, 
or  liable  for  the  debts  of  the  concern;  for  "the  real  ground  of  the  liabil- 
ity," where  such  liability  exists,  "  is  that  the  trade  has  been  carried  on 
by  persons  acting  on  his  behalf;"'  and,  in  the  case  of  such  an  arrange- 
ment as  this,  the  trade  is  not  carried  on  by  or  on  account  of  the  creditors. 
The  test  of  liability  is  not  merely  whether  there  is  a  participation  of 
profits,  but  whether  there  is  such  a  participation  of  profits  aa  to  consti- 
tute the  relation  of  principal  and  agent  between  the  person  taking  the 
profits  and  those  actually  carrying  on  the  business.' 

2.  A  partnership  is  entered  into  for  a  term  certain,  and  it  to  provided  by 
a  clause  in  the  articles  that  if  a  partner  dies  before  the  end  of  the  term 
his  representatives  shall*  during  the  rest  of  the  term,  receive  the  share 
of  profits  he  would  have  been  entitled  to  if  living;  a  partner  having 
died,  hto  share  of  profits  to  paid  from  time  to  time  to  his  executors,  under 
thto  agreement    The  executors  do  not  thereby  become  partners.^ 

8.  See  Gilm.  Part.  19;  Glim.  Cor.  3.  Lord  Wensleydale  in  Cox  v 
Part.  31.  Hickman,  8  H.  L.  C.  312,  313;  Blaclc 

9.  Mollwo,  Marek  k  Co.  v.  Court  burn,  J.,  in  BuUen  v.  Sharp  (Ex 
of  Wards,  L.  R.  4  P.  C.  419,  435;  Ch.).  L.  R.  1  C.  P.  Ill,  113;  aeasby, 
Gilm.  Part.  5,  6;  Gilm.  Cor.  Part.  31.  B.,  lb.  118;   and  further  on,  the  ef 

1.  Cox  V.  Hickman  has  been  gener-  feet  of  Cox  v.  Hickman,  Bramwell,  B. 
ally  followed  in  the  United  States.  lb.  127,  and  Lindley,  i.  (3d  ed.),  4f 
Gilm.  Part.  23.  45. 

S.  Cox.  V.  Hickman,  8  H.  L.  C.  268,         4.  Holme  v.  Hammond,  L.  R.  7  Ex. 
306   (the  leading  case  which  put  the      218. 
law  on   its  present  footing) ;    Qilm. 
Cor.  Part  19,  31. 
40 
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8.  The  businesff  of  an  underwriter  is  conducted  by  A  in  the  name  of 
B,  and  A  receives  a  fixed  salary  and  one-fifth  oC  the  profits,  snbjeet,  as  to 
this  one-fifth,  to  be  wholly  or  partially  refunded  in  the  event  of  unex- 
pected losses  becoming  known  after  the  division  of  profits  In  any  year. 
The  contract  between  A  and  B  is  not  one  of  partnership,  but  of  hiring  and 
service.* 

AKTICLE  8. 

ACT  TO  AMEND  LAW  OP  PARTNERSHIP ^A8  TO  PERSON  ABVANOINO 

MONEY  POR  SHARE  OP  PROPITS,* 

**  The  advance  of  money,  by  way  of  loan,  to  a  person  en- 
gaged or  about  to  engage  in  any  trade  or  undertaking,  upon 
a  contract  in  writing  "^  with  such  person  that  the  lender 
shall  receive  a  rate  of  interest  varying  with  the  profits,  or 
shall  receive  a  share  of  the  profits  arising  from  carrying 
on  such  trade  or  undertaking,  shall  not  of  itself  constitute 
the  lender  a  partner  with  the  person  or  persons  carrying 
on  such  trade  or  undertaking,  or  render  him  responsible  as 
such/' 

ILLUSTRATIONS. 

1.  A,  the  proprietor  of  a  music  hall,  signs  and  gives  to  B,  in  considera- 
tion of  an  advance  of  £250,  a  paper  in  the  following  terms:  "In  con* 
slderation  of  the  sum  of  £260  this  day  paid  to  me,  I  hereby  undertake  to 
execute  a  deed  of  copartnership  to  you  for  one-eighth  share  in  the  profits 
of  the  O  music  hall,  to  be  drawn  up  under  the  Limited  Partnership  Act 
of  28  &  29  Vict  c.  86."  This  is  not  a  contract  for  a  share  of  profits 
within  the  Act,  but  constitutes  a  partnership  at  will.  In  which,  as  between 
A  and  B,  B  is  to  share  profit  without  being  liable  for  loss.* 

2.  B  &  Co.  are  traders  in  partnership.  A  lends  money  to  the  firm,  on  a 
contract  in  writing,  under  which  the  loan  is  to  be  repaid  at  the  end  of  the 
partnership,  and  in  the  meantime  A  is  to  receive  a  certain  share  of  profits, 
and  is  to  be  entitled  to  inspect  the  partnership  books.  This  transaction 
is  merely  colorable  as  a  loan,  and  is  not  within  the  Act,  and  A  is  liable 
as  a  partner  for  the  debts  of  B  &  Co.* 

5.  Ross  v.  Parkyns,  20  £q.  381.  See,  7.  That  is,  a  contract  showing  on 
also,  Lilshaw  v.  Jukes,  3  B.  4  S.  847;  the  face  of  it  that  the  transaction  is 
Gilm.  Part.  19,  and  cases  cited.  one  not  of  partnership  but  of  loan. 

6.  28  &  29  Vict.  c.  86.  See  as  to  Syers  v.  Syers,  1  App.  Ca.  174,  per 
tlie  eflfect  of  Cox  v.  Hidcman  and  of  Lord  Chelmsford. 

this  statute,  1  Lind.  Part.    (Swell's         S.  Syers  v.  Syers,  1  App.  Ca.  174. 
ed.),  *34  ei  $eq.     Consult  the  State         9.-  Pooley  v.  Driver,  5  Ch.  Div.  468. 
statutes. 
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AKTICLE   4. 

AS  TO  AGENT  RENUMERATED  BT  SHARB^  OF  PROFITS. 

'*  No  contract  for  the  remuneration  of  a  seirant  or  agfent 
of  any  person  engaged  in  any  trade  or  undertaking,  by  a 
share  of  the  profits  of  such  trade  or  undertaking,  shall  of 
itself  render  such  servant  or  agent  responsible  as  a  partner 
therein,  nor  give  him  the  rights  of  a  partner/' 

AKTICLE  5. 

AS   TO   WIDOWS   OR   CHILDREN   OF   DECEASED   PARTNERS   RECEIVING 
SHARE  OF  PROFITS  AS  ANNUITY. 

**  No  person,  being  the  widow  or  child  of  the  deceased 
partner  of  a  trader,  and  receiving  by  way  of  annuity  a  por- 
tion of  the  profits  made  by  such  trader  in  his  business,  shall, 
by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of, 
or  to  be  subject  to  any  liabilities  incurred  by,  such  trader.'* 

ARTICLE  6. 

AS  TO  SELLER  OF  GOOD-WILL  RECEIVING  SHARE  OF  PROFITS. 

*'  No  person  receiving,  by  way  of  annuity  or  otherwise,  a 
portion  of  the  profits  of  any  business,  in  consideration  of  the 
sale  by  him  of  the  good-will  of  such  business,  shall,  by  rea- 
son only  of  such  receipt,  be  deemed  to  be  a  partner  of,  or  be 
subject  to  the  liabilities  of,  the  person  carrying  on  such  busi- 
ness.'* 

Whether  the  Act  adds  to.  Cox  v.  Hickman,  qu. 

It  is  by  no  means  certain  that  th!s  Act  really  adds  anything  material 
to  what  had  already  been  decided  in  Cox  y.  Hickman.^  But  it  is  clear 
that  its  special  provisions,  even  if  to  some  extent  superfluous,  are  not  to 
be  taken  as  In  any  way  detracting  from  the  generality  of  the  principle 
laid  down  in  that  case.^  It  has  been  suggested  that,  whereas  Cox  v.  Hick- 
man decides  only  that  sharing  profits  Is  not  conclu8ive  evidence  of  part- 
nership, and  leaves  it  to  be  dealt  with  as  a  question  of  fact  whether  this  is 
sufficient  evidence  in  any  case,  the  Act  goes  a  step  farther,  and  prevents 
it  from  being  alone  sufficient  in  any  of  the  classes  of  cases  dealt  with.' 

1.  8  H.  L.  C.  268.  3.  1  Sm.  L.  C.  (7tb  ed.),  951. 

S.  See  Holme  v.  Hammond,  L.  R. 
7  Ex.  at  pp.  227,  232. 
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!  AETICLE   8. 

UMIT   TO  IHTMBEB  OF  PABTNBBS   IN  AN   OBDINABT   PABTNESSHIP. 

An  ordinary  partnership  may  consist  of  any  number  of 
persons,  not  exceeding  ten  where  the  business  of  the  part- 
nership is  banking,  and  not  exceeding  twenty  where  it  is 
any  other  business.^ 

At  common  law  there  was  no  limit  to  the  number  of  persons  who  might 
enter  into  partnership,  and  it  is  the  better  opinion  ^  that  there  was  nothing 
to  prevent  them  froim  dividing  the  capital  into  transfer rible  shares  and 
acting  as  a  joint-sti>r3[  company;  but  there  were  always  great  practical 
inconveniences  about  tliis.  A  partnership  not  complying  with  the  condi- 
tions of  the  Companies  Act  is  now  illegal,  and  the  members  of  such  an 
association  would  be  unable  to  enforce  any  claim  arising  out  of  the  part- 
nership dealings,  although  they  would  be  individually  liable  for  the  debts 
of  the  concern  to  a  creditor  who  had  dealt  with  the  firm  without  notice 
of  the  state  of  things  making  its  business  illegal.^ 

Associations  carrying  on  that  which  at  common  law  would  be  a  part- 
nership business,  but  exceeding  the  number  of  ten  in  the  case  of  bank- 
ing, and  twenty  in  the  case  of  any  other  business,  and  complying  with  the 
law  by  coming  within  one  of  the  special  categories  laid  down  in  the  Com- 
panies Act,  may  be  called  extraordinary  partnerships.  They  are  gov- 
erned by  special  rules  of  law,  for  the  most  part  statutory,  which  we  shaU 
not  here  enter  upon. 


CHAPTER  11. 

OF  THE  FIBM. 

ARTICLE  9. 

THE  FIRM. 


^'  Persons  who  have  entered  into  partnership  with  one 
another  are  called,  ccllectivelyi  a  firm.''  ^ 

4.  This  by  statute;  Companies  Act,         6.  Se^  Lindley,  i.  (3d  ed.),  203-212. 
1862   (25  ft  26  Vict.  c.  89),  s.  4.  1.  I.  C.  A.  8.  239. 

5.  Lindley,  i.  201. 
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AKTICLE  10. 

FASTirSBfl  KAT  ADOPT  FIBM-NAIOB  AND  USB  IT  HT  ALL  PABTlfBBflHIP 

AFFAIB8. 

The  business  of  a  firm  may  [in  the  absence  of  any  wrong* 
f  nl  intent]  be  carried  on  under  any  name,  not  distinctly  pur- 
porting to  be  a  corporate  name,  which  the  partners  think 
fit  to  adopt  for  that  purpose,*  subject  to  the  condition  men- 
tioned in  the  next  following  Article. 

The  name  so  adopted  is  the  name  of  the  firm,  and  all  acts 
done  and  instruments  executed  in  that  name  by  a  partner 
or  other  person  duly  authorized  thereto,  are  binding  on  all 
the  partners.^ 

ARTICLE  11. 

EXCLUSIVE  BIGHT  OF  FIBM  TO  TBADE  NAME. 

Where  a  particular  name  under  which  a  business  is  car- 
ried on  by  any  person,  firm  or  company  has  become  asso- 
ciated with  and  appropriated  to  that  business,  no  other 
person  may  carry  on  a  like  business  under  the  name  name, 
or  a  name  only  colorably  differing  therefrom,  in  a  manner 
calculated  to  deceive  customers  by  leading  them  to  believe 
that  they  are  dttaling  with  such  person,  firm,  or  company  as 
first  mentioned.* 

Wliat  Use  of  Names  is  lawful. 

Generally  speaking,  every  man  is,  by  the  law  of  England,  free  to  call 
himself  by  what  name  he  chooses,  or  by  difPerent  names  for  different  pur* 
poses,^  so  long  as  he  does  not  use  this  liberty  as  the  means  of  fraud  or  of 

8.  Gilm.  Part.  119.  It  is  not  neces-  properly  speaking,  not  to  the  law  of 

sary   that  the  partners   fix  upon   a  partnership,  but  to  that  subdivision 

firm  name  at  all.  Id.  See  also  1  Lind.  of  the  general  law  of  ownership  which 

Part.    (Ewell's  ed.),  *112,  114,  and  has  to  do  with  copyright  and  other 

notes.  analogous  rights. 

8.  As  to  the  authority  of  partners  5.  See  the  note  in  3  Dav.  Conv.  pi. 

to  bind  the  firm,  see  Arts.  17-21,  be-  i.  357-362.  Strictly  speaking,  this  does 

low.  not  apply  to  names  of  baptism.    The 

4.  See  the  authorities  cited  in  the  same  or  greater  freedom  existed  in  the 

following  notes.    Also  1  Lind.  Part.  Eoman  law,  which  allowed  a  change 

(EwelVs  ed.),  114,  and  notes.     This  of   ncmen,   praenomen, '  or   cognomen 

Article    is    inserted    here    for    con-  alike.  C.  9,  25,  de  mutat,  nam.  1. 
venience,  though  it  obviously  belongs. 
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interfering  with  other  subBtantiTe  rights  of  hit  fellow-citizens.  And  this 
(in  the  absence  of  statutory  restrictions)  extends  to  commercial  transac- 
tions as  well  as  to  the  other  affairs  of  life:  "  Individuals  may  carry  on 
business  under  any  name  and  style  they  may  choose  to  adopt"*  The 
style  of  the  firm  need  not,  and  often  does  not,  express  the  name  of  any 
actual  member  of  it  It  may  contain,  and  often  does  contain,  other  names, 
or  no  individual  names  at  all.  On  the  other  hand,  although  no  man  is  to 
be  prevented  from  carrying  on  any  lawful  business  In  his  own  name  by 
the  mere  fact  of  his  name  and  business  being  like  another's,?  yet  the  mere 
fact  of  the  name  itself  being  his  own  does  not  give  him  any  right  or 
license  to  do  so  with  such  additions  and  in  such  a  manner  as  to  deceive 
the  public,  and  make  them  believe  they  are  dealing  with  some  one  else.* 

The  assumption  of  corporate  name  is  forbidden  by  statute 
in  some  jurisdictions.* 

Exclusive  Bight  to  Trade  Names  analogous  to  Property  in  Trade- 
Mark. 

But,  "  although  in  this  country  we  do  not  recognize  the  absolute  right 
ot  a  person  to  a  particular  name  to  the  extent  of  entiUing  him  to  prevent 
the  assumption  of  that  name  by  a  stranger,"  yet  "  the  right  to  the  exclu- 
sive use  of  a  name  in  connection  with  a  trade  or  business  is  familiar  to 
our  law."i  This  right  is  analogous  to,  but  not  identical  with,  the 
right  to  a  trade-mark  proper.  The  right  of  the  possessor  of  a  trade-mark 
in  the  strict  sense  (which  is  now  subject  to  statutory  conditions  under 
the  Trade-Marks  Registration  Act  1875,  and  the  amending  Act  of  1876) 
is  to  prevent  competitors  from  trading  on  his  reputation,  and  passing  off 
their  wares  as  his  own  by  means  of  copies  or  colorable  imitations  of  the 
visible  sign  or  device  which  he  has  appropriated  to  his  business;  and  the 
right  of  the  possessor  of  a  trade  name  stands  on  the  like  footing.  "  The 
principle  upon  which  the  cases  on  this  subject  proceed  is  not  that  there 
is  property  in  the  word,  but  that  it  is  a  fraud  on  a  person  who  has  es- 
tablished a  trade,  and  carries  it  on  under  a  given  name,  that  some  other 
person  should  assume  the  same  name,  or  the  scune  nauM  with  a  slight 
alteration,  in  such  a  way  as  to  induce  persons  to  deal  with  him  in  the 
belief  that  they  are  dealing  with  the  person  who  has  given  a  reputation 
to  the  name."  ' 

6.  Per  Erle^  C.  J.,  Maughan  v.  1.  Du  Boulay  v.  Du  Boulay,  L.  R. 
Sharpe,  17  C.  B.  (N.  S.)  at  p.  462.  2  C.  P.  430, 441 ;  1  Lind,Part  (Ewell's 

7.  Burgess  v.  Burgess,  3  D.  M.  Q.     ed.),  *114  and  notes. 

896.  a.  Giffard,  L.  J.,  in  Lee  v.  Haley,  5 

8.  Holloway  v.  Holloway,  13  Beav.  Ch.  at  p.  161.  The  same  prineii^e  has 
209;  1  Lind.  Part.  (Ewell's  ed.),  been  acted  on  by  the  courts  of  France. 
114,  and  cases  cited.  Sirey,    Codes   Annotes,    on   Code   de 

9.  Gilm.  Part.  119,  120.  Commerce,  18,  19,  no.  46  of  note. 
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May  he  infringed  in  means  of  Trade-Marks,  apart  from  infringe- 
ment of  Trade-Mark  as  such. 

The  right  to  s  particular  name  may  likewise  he  infringed  clrcuitously. 
hy  means  of  a  trade-mark  fitted  to  hring  goods  into  the  market  under  a 
deceptive  name.  In  such  a  case  the  first  approprlator  of  the  name  has 
his  remedy  no  less  than  if  the  name  had  heen  directly  adopted  hy  his 
riYsl,  and  it  is  no  answer  to  his  complaint  to  say  that  there  is  no  such 
physical  resemblance  between  the  trade-marks  as  would  deceire  a  cus- 
tomer of  ordinary  caution.  The  trade-mark  complained  of  may  be  free 
from  ofPence  in  its  primary  character  and  office  as  a  visible  symbol;  but 
that  will  be  no  excuse  for  a  breach  of  the  distinct  obligation  to  respect 
the  trade  names,  as  well  as  the  trade  marks,  of  other  dealers.' 

Whether  Action  lies  against  Corporation  for  trading  in  its 
Corporate  Name,  where  the  Name  itself  is  an  Infringement  of 
existing  Trade  Name. 

Where  a  name  of  incorporation  is  such  as  to  be,  if  used  for  trading  pur- 
poses, an  infringement  of  an  existing  trade  name,  it  is  doubtful  whether 
an  action  can  be  maintained  against  the  corporation  for  trading  in  its 
corporate  name,  or  whether  the  only  remedy  is  not  against  those  persons 
individually  who  procured  that  name  to  be  given.^  But  such  an  action, 
it  Is  submitted,  may  well  lie.  For,  though  it  may  be  true  that  the  cor- 
poration has  no  power  to  trade  under  any  other  name  than  Its  proper 
name  of  incorporation,  yet  It  is  in  no  way  bound  to  trade  at  all;  and,  if  it 
has  a  name  under  which  it  cannot  trade  without  interfering  with  other 
persons'  rights,  that  is  its  misfortune,  but  can  surely  make  no  dieffrence 
to  their  rights. 

No  Trade  Name  withotU  actual  Business. 

There  can  be  no  trade  name  unless  in  connection  with  an  existing  busi- 
ness. A  man  cannot  appropriate  a  name  for  this  purpose  by  the  mere 
announcement  of  his  intention  to  trade  under  it^ 

Firm  not  recognized  as  artificidl  Person — Otherwise  in  Scotland. 

It  may  be  proper  to  mention  here  that  the  law  of  England  knows  noth- 
ing of  the  firm  as  a  body  or  artificial  person  distinct  from  the  members 

S.  Scixo  V.  Provesende,  1  Ch.  192.  ing  Co.  v.  Wilson,  2  Ch.  D.  at  pp.  441 

The  leading  authorities  on  this  and  teg.,  by  Jessel,  M.  R.,  and  S.  O.  in 

the  allied  subject  of  trade-marks  are  C.  A.  lb.  451  seq. 

eoUeeted  in  Cope  v.  Evans,  18  Eq.  138;  4.  Lawson  v.  Bank  of  London,  18 

see,  too,   the   explanations   and   dis-  C.  B.  84. 

tinetions  given  in  Singer  Manufacture  5.  lb. 
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composing  it,*  though  the  firm  is  so  treated  by  the  onirersal  practice  of 
merchants  and  by  the  law  of  Scotland.  In  England,  the  firm  name  may 
be  used  in  legal  instruments,  both  by  the  partners  themselves  and  by 
other  persons,  as  a  collective  description  of  the  persons  who  are  partners 
in  the  firm  at  the  time  to  which  the  description  refers;  ^  and,  under  the 
present  Rules  of  the  Supreme  Court,  actions  may  now  be  brought  by  and 
against  partners  in  the  name  of  their  firm.*  But  an  action  between  a  par- 
ner  and  the  firm,  or  between  two  firms  having  a  common  member,  wss 
impossible  at  common  law,  and  probably  remains  so.* 


ARTICLE  12. 

OUABANTY  FOB  OB  TO  A  FIBM  NOT  BIin>INO,  AS  TO  XYXNTS  HAPPEIT- 
INO  AFTEB  A  OHANOE  IN  THE  CONSTITUTION  OF  THE  FIBM,  UN- 
LESS GONTBABY  INTENTION  APPEAB8  (mSBGANTILE  LAW  AKENI>- 
HBNT  act). 

''  No  promise  to  answer  for  the  debt,  default,  or  miioar- 
riage  of  another,  made  to  a  firm  consisting  of  two  or  more 
persons,  or  to  a  single  person  trading  nnder  the  name  of  a 
firm,  and  no  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  a  firm  consisting  of  two  or  more  persons,  or  a 
single  person  trading  under  the  name  of  a  firm,  shall  be 
binding  on  the  person  making  such  promise,  in  respect  of 
anything  done  or  omitted  to  be  done  after  a  change  shall 
have  taken  place  in  any  one  or  more  of  the  persons  consti- 
tuting the  firm,  or  in  the  person  trading  under  the  name  of 
a  firm,  unless  the  intention  of  the  parties  that  such  promise 
shall  continue  to  be  binding,  notwithstanding  such  change, 
shall  appear  either  by  express  stipulation  or  by  necessary 
implication  from  the  nature  of  the  firm  or  otherwise.'*  ^ 

*  '    '   *     '        This  affirms  Common  Law. 

This  enactment  of  the  Mercantile  Law  Amendment  Act,  1856,  Is  be- 
lieyed  to  have  only  aflirmed  the  result  of  previous  decisions.* 

6.  Lindley,  L  113,  458  (EwelPs  9.  The  remedy  in  such  case  is  in 
ed. ) .  equity. 

7.  lb.,  112,  458  (Ewell'B  ed.).  1.  19  &  20  Vict.  c.  97,  8.  4. 

8.  Order  ix.  r.  6,  etc.;  Arts.  63-67,  S.  Backhouse  v.  Hall,  6  B.  &  S.  507, 
below.  520,    per  Blackburn,  J.,    i.    2    Wms. 

Saund.  821;  Lindley,  L  (3d  ed.),  225. 
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Evidence  of  Intention  that  Ouaranty  shall  continue. 

An  intention  that  the  promise  shall  continue  to  be  bind- 
ing, notwithstanding  a  change  in  the  members  of  the  firm, 
cannot  be  inferred  from  the  mere  fact  that  the  primary 
liability  is  an  indefinitely  continuing  one;  as,  for  example, 
where  the  guaranty  is  for  the  sums  to  become  due  on  a 
current  account.^  Such  intention  may  appear  **  by  neces- 
sary implication  from  the  nature  of  the  firm,**  where  the 
members  of  the  firm  are  numerous  and  frequently  changing, 
and  credit  is  not  given  to  them  individually,  as  in  the  case 
of  an  unincorporated  insurance  society.* 


CHAPTER  m. 

OF  PBBSONS  WHO  ABB  LIABLE  AS  PABTITEBS. 

AETICLE  13, 

PEBSONS  LL^LE  BY  "  HOLDING  OUT.** 

**  A  person  who  has  by  words  spoken  or  written,  or  by 
his  conduct,  led  another  to  believe  that  he  Is  a  partner  in  a 
particular  firm,  is  responsible  to  him  as  a  partner  in  such 
firm.*'* 

ARTICLE  14. 

Whoever  knowingly  suffers  himself  to  be  represented  as 
a  partner  in  a  particular  firm  is  liable  as  such  partner  to 
any  one  who  has,  on  the  faith  of  such  representation,  given 
credit  to  the  finn.^ 

This  Rule  a  Branch  of  Estoppel. 

**  Where  a  man  holds  himself  oat  as  a  partner,  or  allows  others  to  do 
It,  he  is  then  properly  estopped  from  denying  the  character  he  has  as- 
sumed, and  upon  the.  faith  of  which  creditors  may  be  presumed  to  have 
acted.    A  man  so  acting  may  be  rightly  held  liable  as  a  partner  by  es- 

S.  Badchouse  y.  Hall,  aupra,  1.  I.  O.  A.  245. 

4.  See  Metcalf  v.  Bruin,  12  East,  2.  Slightly  altered  from  I.  C.  A. 
400.  246;  Gilm.  Part.  279. 
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toppel."'  The  rule  is,  in  fact,  nothing  else  than  a  special  application 
of  the  much  wider  principle  of  estoppel,  which  Is  that,  if  any  man  has 
induced  another,  whether  by  assertion  or  by  conduct,  to  believe  in  and 
to  act  upon  the  existence  of  a  particular  state  of  facts,  he  cannot  be  heard, 
as  against  that  other,  to  deny  the  truth  of  those  facts>  It  is  therefore  im- 
material whether  there  is  or  is  not  in  fact,  or  to  the  knowledge  of  the 
creditor,  any  sharing  of  profits.  And  it  makes  no  difference  even  if  the 
creditor  knows  of  the  existence  of  an  agreement  between  the  apparent 
partners  that  the  party  lending  his  name  to  the  firm  shall  not  hare  the 
rights  or  incur  the  liabilities  of  a  partner.  For  his  name,  if  lent  upon 
a  private  indemnity  as  between  the  lender  and  borrower,  is  still  lent  for 
the  very  purpose  of  obtaining  credit  for  the  firm  on  the  faith  of  his  being 
responaible;  and  the  duty  of  the  other  partners  to  indemnify  him,  so  far 
from  being  inconsistent  with  his  liability  to  third  persons,  is  founded  on 
it  and  assumes  it  as  unqualified.^ 

What  amounts  to  "  holding  out/' 

To  conatitute  "  holding  out "  there  must  be  a  real  lending  of  the  party's 
credit  to  the  partnership.  The  use  of  a  man's  name  without  hia  knowl- 
edge cannot  make  him  a  partner  by  estoppel.*  Also  the  use  of  his  name 
must  have  been  made  known  to  the  person  who  seeks  to  make  him  liable; 
otherwise  there  is  no  duty  towards  that  person.^  There  may  be  a  "  hold- 
ing out"  without  any  direct  communication,  by  words  or  conduct,  be- 
tween the  parties.  One  who  makes  an  assertion  intending  it  to  be  re- 
peated and  acted  upon,  or  even  under  such  curcumstances  that  it  is  likely 
to  be  repeated  and  acted  upon,  by  third  persons,  will  be  liable  to  those 
who  afterwards  hear  of  it  and  act  upon  it  "  If  the  defendant  informs 
A  B  that  he  is  a  partner  in  a  commercial  establishment,  and  A  B  Informs 
the  plaintifP,  and  the  plaintiff,  believing  the  defendant  to  be  a  member 
of  the  firm,  supplies  goods  to  them,  the  defendant  is  liable  for  the  price." 
If  the  party  is  not  named,  or  even  if  his  name  is  refused,  but  at  the  same 
time  such  a  description  is  given  as  sufllciently  identifies  the  person  the 
result  is  the  same  as  if  his  name  had  been  given  as  a  partner.* 

Doctrine  of  "  holding  out "  applies  to  administration  in  Bank- 

ruptcy. 

The  rule  as  to  "  holding  out "  extends  to  administration  in  bankruptcy. 

3.  Per  Cur.,  Mollwo,  March  &  Co.  5.  Lindley,  i.   (3d  ed.),  48. 

V.  Court  of  Wards,  L.  R.  4  P.  C.  at  6.  Lindley,  i.  (3d  cd.),  50;  Fox.  v. 

p.  435.  Clifton,  6  Bing.  777,  496. 

4.  For  fuller  and  more  exact  state-  7.  1  Lind.  Part.  (Ewell's  ed.),  42 
ments  see  Carr  v.  London  A  North-  et  seq,;  Gilm.  Part.  279;  Martyn  v. 

•   western  Railway  Co.,  L.  R.  10  C.  P.      Gray,  14  C.  B.  (N.  S.)  824. 
at  pp.  316,  317;   Stephens'  Digest  of         8.  Per    Williams,    J.,    Martyn    v. 
the  Law  of  Evidence,  105  (Art.  102).      Gray,  14  C.  B.   (N.  S.)   841. 
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If  two  perionB  trade  as  partners,  and  buy  goods  on  their  credit  as  part- 
ners, and  afterwards  both  become  bankrupt,  then,  whatever  the  nature  of 
the  real  agreement  between  themselTes,  the  assets  of  the  business  must 
be  administered  as  joint  estate  for  the  benefit  of  the  creditors  of  the  sup- 
posed firm.* 

It  does  not  apply  to  bind  a  Deceased  Partner's  Estate. 

The  doctrine  of  "  holding  out  *'  does  not  extend  to  bind  the  estate  of  a 
deceased  partner  where,  after  his  death,  the  business  of  the  firm  is  con- 
tinued in  the  old  name;  and  whether  creditors  of  the  firm  know  of  his 
death  or  not  is  immaterial.  "The  executor  of  the  deceased  incurs  no 
liability  by  the  continued  use  of  the  old  name."  ^ 

Liahility  of  Retired  Partners. 

A  partner  who  has  retired  from  the  firm  may  be  liable,  on  the  principle 
of  "  blading  out,"  for  debts  of  the  firm  contracted  afterwards,  if  he  has 
omitted  to  give  notice  of  his  retirement  to  the  creditors.^*  But  he  cannot 
be  thus  liable  to  a  creditor  of  the  firm  who  did  not  know  him  to  be  a 
member  while  he  was  such  in  fact,  and  therefore  cannot  be  supposed  to 
hsTe  dealt  with  the  firm  on  the  faith  of  haying  his  credit  to  look  to.>  This 
is  the  meaning  of  the  saying  that  *'  a  dormant  partner  may  retire  from  a 
firm  without  giring  notice  to  the  world."' 


CHAPTER  IV. 

OP  THE  LIABILITY  OF  PAETNERS  FOR  PARTNERSHIP  DEBTS,  AND  THE 
AUTHORITY  OF  PARTNERS  TO  BIND  THE  FIRM. 

ARTICLE  15. 

LIABILITY  OF  PARTNERS  FOR  DEBTS  OF  FIRM. 

Every  partner  is  liable  jointly  with  the  other  partners, 
and  in  the  case  of  mercantile  contracts  [at  all  events]  is 

also  severally  liable  for  all  debts  and  obligations  incurred 

111  -  ■ 

9.  Re  Rowland  and  Crankshaw,  1  8.  Heath  v.  Sansom,  4  B.  &  Ad.  172, 

Ch.  421.     As  to  reported  ownership,  177,  per  Patterson,  J.  On  the  subjects 

see-  Gilm.  Part.  435,  436.  of  this   and  of  the  preceding  para- 

1.  Lindley,  i.  52,  53,  418.  graph,  see  further  Art.  53,  below,  and 
la.  Gilm.  Part.  265  et  aeq,  Gilm.  Part.  Ill,  272. 

2.  Carter  ▼.  Whaley,  1  B.  &  Ad.  11. 
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while  he  is  a  partner  and  in  the  nsoal  conrse  of  the  partner- 
ship business  by  or  on  behalf  of  the  firm.^ 

The  indiYldual  partner's  liability  for  the  dealings  of  the  firm,  whether 
he  has  himself  taken  an  active  part  in  them  or  not,  is  of  the  same  nature 
as  the  liability  of  a  principal  for  the  acts  of  his  agent,  and  is  often 
treated  as  a  species  of  it'  "Each  individual  partner  constitutes  the 
others  his  agents  for  the  purpose  of  entering  into  all  contracts  for  him 
within  the  scope  of  the  partnership  concern,  and  consequently  is  liable 
to  the  performance  of  all  such  contracts  in  the  same  manner  as  if  en- 
tered into  personally  by  himself."' 

The  limitation  of  the  liability  to  things  done  In  the  usual  course  of 
business  will  be  presently  spoken  of  under  the  correlative  head  of  the 
partner's  authority  to  bind  the  lirm. 


Whether  joint  or  joint  and  several. 

On  the  question  whether  the  liability  is  Joint  only,  or  Joint  and  several. 
It  is  stated  by  Mr.  Justice  Lindley  that  it  is  "in  equity  not  only  Joint* 
but  also  several,  except  under  special  circumstances."  ^ 

The  Master  of  the  Rolls,  in  a  recent  case  where  the  doctrine  was  con- 
sidered, declined  to  affirm  this  except  as  to  the  contracts  of  mercantile 
partnerships,  but  did  not  contradict  it.^ 


AKTICLE  16, 

LIABILITIES  OF  OUTGOING  AND  INCOMING  PABTNEBS. 

A  partner  who  retires  from  a  firm,  or  the  estate  of  a 
partner  who  dieSi  does  not  thereby  cease  to  be  liable  for 
partnership  debts  contracted  before  his  retirement  or 
death,*  and  a  person  who  is  admitted  as  a  partner  into  an 
existing  firm  does  not  thereby  become  liable  to  the  creditors 

1.  Slightly  altered  from  I.  0.  A.         S.  Per  Tindal,  C.  J.;  Fox  v.  Clifton, 

249.  6  Bing.  at  p.  776. 

la.  Unless  modified  by  statute  or         4.  lindley,  i.  (3d  ed.),  382. 
doctrines  of  equity,  the  liability  of         5.  Beresford   v.   Browning,  20  Eq. 

partners  with  respect  to  partnership  664,  673,  577;  and  see  per  James,  L. 

transactions,  is  joint  and  not  several  J.,  S.  C.  in  0.  A.  1  Ch.  D.  30,  34. 
Gilm.  Part.  217  et  seq,;  1  Lind.  Part.         6.  Lindley  i.   (3d  ed.),  451;  Gilm. 

(Ewell's  ed.),  *192,  and  notes.  Part.  249.   In  some  jurisdictions  the 

8.  See  Cox  v.  Hickman,  8  H.  L.  C.  retiring  partner  becomes,  under  cer- 

at  pp.  304,  312;  Lindley,  i.  (8d  ed.),  tain  circumstances,  secondarily  liable. 

379-382.  Id. 
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of  the  firm  for  anything  done  before  he  became  a  partner;  ^ 
bnt  a  retiring  partner  may  be  discharged  from  any  existing 
liabilities,  and  an  incoming  partner  may  become  subject 
thereto,  by  an  agreement  to  that  effect  between  the  mem- 
bers of  the  new  firm  and  the  creditor. 

Such  agreement  as  last  aforesaid  may  be  either  express 
or  inferred  as  a  fact  from  the  course  of  dealing  between  the 
creditors  and  the  new  firm.® 

ILLUSTEATIONS. 

1.  A,  B»  and  C  are  partners.  D  is  a  creditor  of  the  firm.  A  retires  from 
the  firm,  and  B  and  G,  either  alone  or  together  with  a  new  partner,  E, 
take  upon  themselves  the  liabilities  of  the  old  firm.  This  alone  does  not 
affect  IXs  right  to  obtain  payment  from  A»  B,  and  C,  or  A's  liability  to  D.* 

2.  A  partnership  firm,  consisting  of  A,  B,  and  C,  enters  into  a  continu- 
ing contract  with  D,  which  is  to  run  over  a  period  of  three  years.  After 
one  year  A  retires  from  the  firm,  taking  a  covenant  from  B  and  G  to 
indemnify  him  against  all  liabilities  under  the  contract.  D  knows  of 
A's  retirement  A  remains  liable  to  D  under  the  contract,  and  is  bound 
by  everything  duly  done  under  it  by  B  and  G  after  his  retirement  from 
the  firm.i 

3.  A,  B,  and  G  are  bankers  in  partnership.  A  dies,  and  B  and  G  con- 
tinue the  business.  D,  E,  and  F,  customers  of  the  bank  at  the  time  of 
A's  death,  continue  to  deal  with  the  bank  in  the  usual  way  after  they 
know  of  A's  death.  The  firm  afterwards  becomes  insolvent  A's  estate 
remains  liable  to  D,  E,  and  F  for  the  balances  due  to  them  respectively 
at  the  time  of  A's  death,  less  any  sum  subsequently  drawn  out.> 

In  the  case  last  put,  one  customer,  D,  discovers  that  securities  held  by 
the  bank  for  him  have  been  sold  without  his  authority  in  A's  lifetime. 
Here  A's  estate  is  not  discharged  from  being  liable  to  make  good  the 
loss,  for  the  additional  reason  that  D  could  not  elect  to  discharge  it  from 
this  particular  liability  before  he  knew  of  the  wrongful  sale.' 

4.  A  and  B  are  partners.  F  is  a  creditor  of  the  firm.  A  and  B  take  C 
into  partnership.  G  brings  in  no  capital.  The  assets  and  liabilities  of 
the  old  firm  are,  by  the  consent  of  all  the  partners — ^but  without  any  ex- 
press provision  in  the  new  deed  of  partnership — transferred  to  and  as- 

7.  Lindley,  i.  (3d  ed.),  404;  I.  G.  lean  Steam  Shipping  Gompany,  1  H.  & 
A.  249;  Gilm.  Part.  242.  M.  182,  191.    See,  also,  Swire  v.  Red- 

8.  Lindley,  i.  (3d  ed.),  450-465.  See      man,  1  Q.  B.  D.  536. 

Gilm.  Part.  242.  2.  Devaynes  v.  Noble,  Sleech's  case, 

9.  Lindley,  i.  (3d  ed.),  451;  Gilm.  1  Mer.  539,  569;  Glayton's  Case,  Dk 
Part.  249.  572,  604. 

1.  Oakford  v.  European  and  Amer-         8.  Clayton's  Case,  lb.  579. 
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sumed  by  the  new  firm.  The  accounts  are  continued  in  the  old  books  as 
if  no  change  had  taken  place,  and  existing  liabilities,  induing  a  portion 
of  F's  debt,  are  paid  indiscriminately  out  of  the  blended  assets  of  the  old 
and  the  new  firm.  F  continues  his  dealings  with  the  new  firm  on  the  same 
footing  as  with  the  old,  knowing  of  the  change,  and  treating  the  partners 
in  the  new  firm  as  his  debtors.    The  new  firm  of  A,  B,  and  C  is  liable  to  F.^ 


Test  of  lAability  of  new  Firm. 

To  determine  whether  an  ineoming  partner  has  become  liable  to  aa 
existing  creditor  of  the  firm,  two  questions  hare  to  be  considered: 
Ist  Whether  the  new  firm  has  assnmed  the  liability  to  pay  the  debt 
2d.  Whether  the  creditor  has  agreed  to  accept  the  new  firm  as  his 
iebtors,  and  to  discharge  the  old  partnership  from  its  liability.^ 


Novation. 

HoTation  is  the  technical  name  for  the  contract  of  substituted  liability, 

which  is,  of  course,  not  confined  to  cases  of  imrtnership.  As  between  the 
Incoming  partner  and  the  creditor,  the  consideration  for  the  undertaking 
of  the  liability  is  the  change  of  the  creditor's  existing  rights.* 


Mere  Agreement  between  Partners  cannot  operate  as  Novation. 

An  agreement  between  the  old  partners  and  the  incoming  partnert  that 
he  shall  be  liable  for  existing  debts,  will  not  of  itself  giro  the  creditors 
of  the  firm  any  right  against  him,  for  it  is  a  general  rule  that  not  even 
the  express  intention  of  the  parties  to  a  contract  can  enable  a  third  per- 
son, for  whose  benefit  it  was  made,  to  enforce  it^  An  incoming  partner 
is  liable,  however,  for  new  debts  arising  out  of  a  continudng  contract 
made  by  the  firm  before  he  Joined  it;  as  where  the  old  firm  had  given  a 
continuing  order  for  the  supply  of  a  particular  kind  of  goods.* 

There  is  in  law  nothing  to  prevent  a  firm  from  stipulating  with  any 
creditor,  from  the  beginning,  that  he  shall  look  only  to  the  members  of 
the  firm  for  the  time  being;  the  term  novation,  however,  is  not  properly 
applicable  to  such  a  case.* 

4.  Rolfe  V.  Flower,  L.  R.  I.  P.  C.  and  Grain's  Case,  1  Ch.  D.  307,  where 
27.  the  deed  of  settlement  of  an  insur- 

5.  lb.  p.  38.  ance  company  c(Mitained  a  power  to 

6.  See  Lindley,  i.  (3d  ed.),  452;  transfer  the  business  and  liabilities, 
Gilm.  Part.  242,  250.  and  a  transfer  made  under  that  power 

7.  Pollock's  Principles  of  Contract,  was  decided  to  be  binding  on  the 
190.  policy-holders.    As  to  the  misuse  of 

8.  Lindley,  i.  (3d  ed.),  406.  the  term  novation,  see  per  James,  L. 

9.  This  is  involved  in  Hort's  Case  J.,  at  p.  322. 
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ARTICLE  17. 

POWER  OP  PARTNER  TO  BIND  THE  FIRM. 

Each  partner  who  does  any  act  necessary  for,  or  usually 
done  in,  carrying  on  business  of  the  kind  carried  on  by  the 
firm  of  which  he  is  a  member,  binds  his  partners  to  the  same 
extent  as  if  he  were  their  agent  duly  appointed  for  that 
purpose.^ 

**  Generally  speaking,  a  partner  has  full  authority  to  deal 
with  the  partnership  property  for  partnership  purposes/'^ 

**  Odinary  partnerships  are  by  the  law  assumed  and 
presumed  to  be  based  on  the  mutual  trust  and  confidence 
of  each  partner  in  the  skill,  knowledge,  and  integrity  of 
every  other  partner.  As  between  the  partners  and  the  out- 
side world  (whatever  may  be  their  private  arrangements 
between  themselves),  each  partner  is  the  unlimited  agent 
of  every  other  in  every  matter  connected  with  the  partner- 
ship business,  and  which  he  represents  as  partnership  busi- 
ness, and  not  being  in  its  nature  beyond  the  scope  of  the 
partnership.*'* 

But  not  where  he  has  neither  apparent  nor  real  Authority. 

The  firm  is  not  bound  when  a  person  who  is  in  fact  a 
member  of  it,  but  is  not  known  to  be  so,  and  has,  in  fact,  no 
authority  to  act  for  it,  takes  upon  himself  so  to  do.* 

**  In  the  common  case  of  a  partnership,  where,  by  the 
terms  of  the  partnership,  all  the  capital  is  supplied  by  A, 
and  the  business  is  to  be  carried  on  by  B  and  C  in  their  own 
names,  it  being  a  stipulation  in  the  contract  that  A  shall 
not  appear  in  the  business  or  interfere  in  its  management; 
that  he  shall  neither  buy  nor  sell,  nor  draw  nor  accept  bills; 
no  one  would  say  that,  as  among  themselves,  there  was  any 

1.  Slightly   altered  from   1.   C.  A.  lington,  etc..  Banking  Co.,  4  D.  J.  S. 

251;  see  Lindley,  i.  (3d  ed.)»  248,  See  581,  585. 

a  collection  of  cases  on  this  point  in  3.  James,  L.   J.,   in   Baird's   Case, 

Lind.   Part.    (Ewell's   ed.),    *124   ei  5  Ch.  at  p.  733. 

se^.,  notes;  also  Gilm.  Part.  278.  4.  Lindley,  i.    (3d  ed.),  249;   1  id. 

8.  Lord  Westbary  in  Ex  parte  Dar-  (Ewell's    ed.),     126;     Nicholson    t. 

Rickets,  2  £.  &  E.  524. 
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agency  of  each  one  for  the  others.  If,  indeed,  a  mere  dorm- 
ant partner  were  known  to  be  a  partner,  and  the  limitation 
of  his  authority  were  not  known,  he  might  be  able  to  draw 
bills  and  give  orders  for  goods  which  wonld  bind  his  co- 
partners, but  in  the  ordinary  case  this  would  not  be  so,  and 
he  would  not  in  the  slightest  degree  be  in  the  position  of  an 
agent  for  them/'* 

What  hind  of  Acts  in  general  hind  (he  Firm. 

The  acts  of  a  partner  done  in  the  name  of  a  firm  will  not 
bind  the  firm  merely  because  they  are  convenient,  or  prud- 
ent, or  even  necessary,  for  the  particular  occasion.  The 
question  is,  what  is  necessary  for  the  usual  conduct  of  the 
partnership  business;  that  is  the  limit  of  each  partner's 
general  authority;  he  is  the  general  agent  of  the  firm,  but 
he  is  no  more.  ''A  power  to  do  what  is  nsnal  does  not  in- 
clude a  power  to  do  what  is  imusual,  however  urgent."* 

Whether  a  particular  act  is  **  necessary  to  the  transaction 
of  a  business  in  the  way  in  which  it  is  usually  carried  on  '' 
is  a  question  **  to  be  determined  by  the  nature  of  the  busi- 
ness, and  by  the  practice  of  persons  engaged  in  it."''  This 
must  once  have  been  in  all  cases,  as  it  still  would  be  in  a 
new  case,  a  question  of  fact.  But,  as  to  a  certain  number 
of  frequent  and  important  transactions,  there  are  well  un- 
derstood usages  extending  to  all  trade  partnerships,  and 
now  constantly  recognized  by  the  Court;  these  have  become, 
in  effect,  rules  of  law,  and  it  sctems  best  to  give  them  as 
such,  and  this  we  proceed  to  do. 

ARTICLE  18. 

IMPLIED  AUTHOEITY  OF  PARTNERS  IN  TRADE  AS  TO   CERTAIN 
TRANSACTIONS. 

Subject  to  the  limitations  expressed  in  the  three  next 
following  Articles,  every  partner  in  a  trading  partnership 
may  bind  the  firm  by  any  of  the  following  acts: 

5.  Cleosby,    B.;    Holme    ▼.    Ham-         6.  Lindley,  i.  (3d  ed.),  250;  Gilm. 
mond,  L.  R.  7  Ex.  at  p.  233.  See,  alflo.      Part.  276. 
next  note,  ante,  7.  Lindl^,  i.  (3d  ed.),  251. 
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a.  He  may  accept,  make,  aad  issue  bills  and  other  negoti- 

able  instruments  in  the  name  of  the  firm.® 
•  b.  He  may  borrow  money  on  the  credit  of  the  firm.* 

c.  He  may  for  that  purpose  pledge  [or  mortgage]  any 

goods  or  personal  chattels  belonging  to  the  firm.^ 

d.  He  may  for  the  like  purpose  make  an  equitable  mort- 

gage,  by  deposit  of  deeds  or  otherwise,  of  real  estate 
or  chattels  real  belonging  to  the  firm.* 

e.  He  may  sell  any  goods  or  personal  chattels  of  the  fimL* 

f .  He  may  purchase,  on  accoimt  of  the  firm,  any  goods  of 

a  kind  necessary  for,  or  usually  employed  in,  the 
business  carried  on  by  it.* 

g.  He  may  receive  pajrment  of  debts  due  to  the  firm,  and 

give  receipts  or  releases  for  them.*   He  may  also  pay 
and  settle  firm  debts.® 

The  general  powers  of  partners  as  agents  of  the  firm,  are  summed  up 
by  Story  in  a  passage  which  has  been  adopted  by  the  Judicial  Committee 
of  the  Privy  Council:  ^ 

**  Every  partner  is,  in  contemplation  of  law,  the  general  and  accredited 
agent  of  the  partnership,  or,  as  it  is  sometimes  expressed,  each  partner  is 
praepo9iiu9  negoiiia  aooietatia,  and  may,  oonsequ^itly,  bind  all  the  other 
partners  by  his  acts  in  all  matters  which  are  within  the  scoi^  and  ob- 
jects of  the  partnership.  Hence,  if  the  partnership  be  of  a  general  com* 
mercial  nature,  he  may  pledge  or  sell  the  partnership  property;  he  may 
buy  goods  on  account  of  the  partnership;  he  may  borrow  money,  contract 
debts,  and  pay  debts  on  account  of  the  partnership;  he  may  draw,  make, 
sign,  endorse,  accept,  transfer,  negotiate,  and  procure  to  be  discounted 
promissory  notes,  bills  of  exchange,  checks,  and  other  negotiable  paper 
in  the  name  and  on  account  of  the  partnership." 

The  particular  transactions  in  which  the  power  of  a  partner  to  bind  the 
f  rm  has  been  called  in  question,  and  either  upheld  or  disallowed,  are 
exhaustively  considered  by  Mr.  Justice  Lindley  (i.  3d.  ed.  277-313).^  A 
certain  number  of  the  leading  heads  may  here  be  selected  by  way  of  illus* 
tration. 

8.  Gihn.  Part.  302.  4.  Id.  298. 

9.  Id.    300.  5.  Id.  344. 
1.  Id.   294.                                                       6.  Id.  345. 

8.  Not  applicable  in  this  country.  He  7.  Story  on  Agency,  $  124;   Bank 

has  no  implied  authority  to  mortgage  of  Australasia  v.  Breillat,  6  Moo.  P. 

the  firm's  realty.    Id.  295.  C.  193. 

3.  Id.  288,  as  to  firms  dealing  in  8.  1  Lind.  Part.  (Ewell's  ed.),  *12S 

real  estate,  see  id.  ei  aeq,,  and  notes. 
41 
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AUTHORITY  TO  BIND  THS  FIBM  IMPIJBD, 

Negotiable  Instruments. 

The  pQwer  of  binding  the  firm  by  negotiable  Instniinents  la  one  oC  the 
most  frequent  and  important 

Exceptions  as  to  Directors  of  numerous  Associations. 

In  trading  partnershipe  every  partner  has  this  power,  unless  specially 
restrained  by  agreement*  In  the  case  of  a  non-trading  partnership,  those 
who  seek  to  hold  the  firm  bound  must  prove  that  such  a  course  of  deal* 
ing  is  necessary  or  usual  in  the  particular  business.^  In  case,  again,  of 
an  association  "  too  numerous  to  act  in  the  way  that  an  ordinary  partner- 
ship does,"  <  whose  affairs  are  under  the  exclusive  management  of  a  small 
number  of  its  members — ^in  other  words,  an  unincorporated  company — 
the  presumption  of  authority  does  not  exist  either  for  this  purpose  or  in 
the  other  cases  where  the  partners  have  in  general  an  implied  authority; 
for  the  ordinary  authority  of  a  partner  is  founded  on  the  mutual  con- 
fidence involved,  in  ordinary  cases,  in  the  contract  of  partnership;  and 
this  confidence  is  excluded  when  the  members  of  the  association  are  per- 
sonally unknown  to  one  another. 

In  such  a  case  those  who  are  m^e  shareholders  have  no  power  at  all 
to  b4nd  the  rest,  and  the  directors  or  managing  members  haye  no  more 
than  has  been  conferred  on  them  expressly,  or  by  necessary  Implication, 
in  the  constitution  of  the  particular  society.'  But  since  the  Ck>mpanieB 
Acts  this  rule  is  not  likely  to  have  much  practical  application. 

Borrowing  Money. 

Every  partner  in  a  trading  firm  has  an  implied  authority 
to  borrow  money  for  the  purposes  of  the  business  on  the 
credit  of  the  firm.*  The  directors  of  a  numerous  associa- 
tion, according  to  the  rule  above  explained,  have  no  such 
authority  beyond  what  may  have  been  specially  committed 
to  them.* 

r 

9.  Lindley,  i.  (3d  ed.)>  id.  (Ewell's  128,  and  other  authorities  referred  to 

ed.),   *130;    Bank  of  Australasia  v.  in    Lindley,    i.    (3d    ed.),    281;    id. 

Breillat,  6  Moo.  P.  C.  at  p.  194;  Em  (Swell's   ed.),    129;    Pollock's   Prin- 

parie  Darlington,  etc.,  Banking  Co.,  ciples  of  Contract,  113. 

4  D.  J.  S.  585.  4.  Bank  of  Australasia  v.  Breillat, 

1.  Gilra.  Part.  304;   1  Lind.  Part.  9upra, 

(C.  &  Co.'s  ed.),  130.  5.  Burmester  v.  Norris,  0  Ex.  796; 

8.  3  D.  M.  G.  477.  Gilm.  Part.  300. 

3.  Dickinson  v.  Valpy,  10  B.  k  C. 
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■  Sale  and  pledge  of  Partnership  Property. 

Every  partner  has  implied  authority  to  dispose,  either 
by  way  of  sale  or  (where  he  has  power  to  borrow  on  the 
credit  of  the  firm)  by  way  of  pledge,  of  any  part  of  the 
goods  or  personal  property  belonging  to  the  partnership,® 
imless  it  is  known  to  the  lender  or  purchaser  that  it  is  the 
intention  of  the  partner  offering  to  dispose  of  partnership 
property  to  apply  the  proceeds  to  his  own  use,  instead  of 
accounting  for  them  to  the  firm.^ 

A  partner  having  power  to  borrow  on  the  credit  of  the 
firm  may  probably  give  a  valid  equitable  security,  by  de- 
posit of  deeds  or  otherwise,  over  any  real  estate  of  the 
partnership.® 

But  a  legal  conveyance,  whether  by  way  of  mortgage  or 
otherwise,  of  real  estate  or  chattels  real  of  the  firm  cannot 
be  given  except  by  all  the  partners,  or  with  their  express 
authority  given  by  deed.* 

Purchase. 

A  partner  may  buy  on  the  credit  of  the  firm  any  goods  of 
a  kind  used  in  its  business,  and  the  firm  will  be  bound,  not- 
withstanding any  subsequent  misapplication  of  them  by 
that  partner.^  This  power  extends  to  non-trading  partner- 
ships.* 

Payment  to  and  release  by  one  Partner. 

Payment  to  one  partner  is  a  good  payment  to  the  firm,* 
and  by  parity  of  reason  a  release  by  one  partner  binds  the 
firm,  **  because,  as  a  debtor  may  lawfully  pay  his  debt  to 
one  of  them,  he  ought  also  to  be  able  to  obtain  a  discharge 
upon  paymenf  * 

6.  Lindley,  i.  (3d  ed.)>  301,  811;  1.  Bond  v.  Gibson,  1  Camp.  185; 
Gilm.  Part.  288,  294.  Gilm.  Part.  298. 

7.  E»  parte  Bonbonus,  8  Ves.  640.  S.  Lindley,  i.  (3d  ed.),  307. 

8.  Lindley,  i.  (3d  «d.),  301.  3.  Lindley,  i.  (3d  ed.),  288;  Gilm. 

9.  Lindley,  i.  (3d  ed.),  301;  Gilm.  Part.  244. 

Part.  295.  4.  Best,  C.  J.;  Stead  v.  Salt,  3  Bing. 

at  p.  103. 
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i.TJTHOEITY  TO  BIND  THE  FIBM  NOT  IMPLIEDw 

Deeds. 

One  partner  cannot  bind  the  others  by  deed  without  ex- 
press authority  (which  must  itself  be  under  seal),*  and, 
where  the  partnership  articles  are  under  seal,  the  fact  of 
their  being  so  does  not  of  itself  confer  any  authority  for 
this  purpose.* 

Ouaranties. 

One  partner  cannot  bind  the  others  by  giving  a  guaranty 
in  the  name  of  the  firm,  even  if  the  act  is  in  itself  a  reason- 
able and  convenient  one  for  effecting  the  purposes  of  the 
partnership  business,  unless  such  is  the  usage  of  that  par- 
ticular firm,  or  the  general  usage  of  other  firms  engaged  in 
the  like  business;*^  in  other  words,  there  is  no  general  im- 
plied authority  for  one  partner  to  bind  the  firm  by  guaranty, 
but  agreement  may  confer  such  authority  as  to  a  particular 
firm,  or  custom  as  to  all  firms  engaged  in  a  particular  busi- 
ness. In  the  latter  case,  however,  the  force  of  the  custom 
really  depends  on  a  presumed  agreement  among  the  part- 
ners that  the  business  shall  be  conducted  in  the  usual  and 
customary  manner. 

Submission  to  Arbitration. 

It  is  not  competent  to  one  member  of  a  partnership  to 
bind  the  firm  by  a  submission  to  arbitration.* 

ARTICLE  18a. 

LIMITED  POWER  OF  MANAGERS  IN  NUMEROTTS  PARTNERSHIPS. 

Where  the  members  of  a  partnership  are  too  numerous 
to  act  as  partners  in  the  ordinary  way,  and  it  is  provided 
by  the  constitution  of  the  partnership  that  its  affairs  shall 

5.  Steiglitz  y.  Egginton,  Holt,  141;  8.  Stead  t.  Salt,  3  Bing.  101;  1 
Gilm.  Part.  295.  Lind.  Part  (Ewell's  ed.),  '129,  and 

6.  Harrison  v.  Jackson,  7  T.  R.  207.  notes.    The  American  cases  are  not 

7.  Brettel  v.  Williams,  4  Ex.  623;  however,  unanimous  on  this  question, 
1  Lind.  Part.  (Ewell's  ed.),  •IZS,  and  id.  note  1. 

notes. 
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be  conducted  and  controlled  only  by  a  limited  number  of  its 
members  (hereinafter  called  directors),  then  no  members 
of  the  partnership,  not  being  directors,  can  bind  the  others 
by  their  acts,  and  the  directors  can  bind  the  others  only 
within  the  scope  of  the  authority  conferred  on  them  ex- 
pressly, or  by  necessary  implication,  in  the  constitution  of 
the  partnership. 

Apart  from  the  Companies  Acts,  this  is  undoubted  law; 
but,  as  above  suggested,  it  is  perhaps  doubtful  whether  an 
association  of  this  kind  would  now  be  recognized  as  differ- 
ing in  any  respect  from  an  ordinary  partnership.* 

ARTICLE  19. 

FABTNEB  USING  CREDIT  OF  FIBM  FOB  FBIVATB  FUBFOSES. 

Where  one  partner  pledges  the  credit  of  the  firm  for  a 
purpose  apparently  not  connected  with  the  partnership 
affairs,  whether  the  transaction  itself  is  or  is  not  of  a  class 
within  his  apparent  general  authority,  the  firm  is  not  bound, 
unless  he  is  in  fact  specially  authorized  by  the  other  part- 
ners [or,  perhaps,  unless  the  party  dealing  with  him  had 
reasonable  ground  for  believing  him  to  be  so  authorized]. 

The  passage  already  partly  dted  from  Story  (Art  18,  above)  continues 
as  follows: 

''The  restrictions  of  this  implied  authority  of  partners  to  bind  the 
partnership  are  apparent  from  what  has  already  been  stated.  Each 
partner  is  an  agent  only  in  and  for  the  business  of  the  firm;  and,  there- 
fore, his  acts  beyond  that  business  will  not  bind  the  firm.  Neither  will 
his  acts  done  in  violation  of  his  duty  to  the  firm  bind  it  when  the  other 
party  to  the  transaction  is  cognizant  of,  or  co-operates  in,  such  breach 
of  duty."  1 

Persons  who  "have  notice  or  reason  to  believe  that  the  thing  done  in 
the  partnership  name  is  done  for  the  private  purposes  or  on  the  separate 
account  of  the  partner  doing  it,"'  cannot  say  that  they  were  misled  by 

9.  If  unincorporated,  such  an  asso-         1.  Story  on  Agency,  S  125;   Bank 

ciation,   in   the   absence   of   statutes  of  Australasia  v.  Breillat,  6  Moo.  P. 

changing  the  rule,  would  be  a  partner-  C.  194. 

ship  and  subject  to  the  rules  govern-         8.  Ew  parte  Darlington,  etc.,  Bank- 
ing  that   department  of  the  law,   2  ing  Co.,  4  D.  J.  8.  at  685;  I  Lind. 
Lind.  Part.  (Swell's  ed.),  757  (Chap-  Part.  (Ewell's  ed.)»  170,  and  notes, 
ter  by  M.  D.  Swell),  and  cases  cited 
in  the  notes. 
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his  apparent  general  authority  presumably  exists  for  the  benefit  and  for 
the  purposes  of  the  firm — ^not  for  those  of  Us  individual  members.  The 
commonest  case — indeed*  the  only  case  at  all  common — to  which  this 
principle  has  to  be  applied,  is  that  of  one  partner  giving  negotiable  in- 
struments or  other  security,  in  the  name  of  the  firm,  to  raise  money  (to 
the  knowledge  of  the  person  advancing  it)  for  his  private  purposes,  or  for 
the  satisfaction  of  his  private  debt' 

"The  unexplained  fact  that  a  partnership  security  has  been  received 
from  one  of  the  partners  in  discharge  of  a  separate  claim  against  himself 
is  a  badge  of  fraud,  or  of  such  palpable  negligence  as  amounts  to  fraud, 
which  it  is  incumbent  on  the  party  who  so  took  the  security  to  remove 
by  showing  either  that  the  partner  from  whom  he  received  it  acted  un- 
der the  authority  of  the  rest,  or,  at  least,  that  he  himself  had  reason  to 
believe  so."  * 

"  If  a  person  lends  money  to  a  partner  for  purposes  for  which  he  has 
no  authority  to  borrow  it  on  behalf  of  the  partnership,  the  lender,  having 
notice  of  that  want  of  authority,  cannot  sue  the  firm."  ^ 

**  When  a  separate  creditor  of  one  partner  knows  he  has  received  money 
out  of  partnership  funds,  he  must  know  at  the  same  time  that  the  partner 
so  paying  him  is  exceeding  the  authority  implied  in  the  partnership— 
that  he  is  going  beyond  the  scope  of  his  agency;  and  express  authority, 
therefore,  is  necessary  from  the  other  partner  to  warrant  that  payment"  * 

Whether  the  Creditor  may  be  entitled  as  againsi  the  Firm  by 
reasormble  Belief  in  the  Partner's  Authority. 

It  is  doubtful  whether  a  separate  creditor  thus  taking  partnership  se- 
curities or  funds  from  one  partner  is  Justified  even  by  having  reasonable 
cause  to  believe  in  the  existence  of  a  special  authority;  the  opinion  has 
been  expressed  by  Gockburn,  C.  J.,  that  he  deals  with  him  altogether  at 
his  own  peril.''  But  it  may  happen  that  the  other  partner  whom  the  separ. 
ate  creditor  seeks  to  bind  has  so  conducted  himself  as  to  give  reasonable 
ground  for  supposing  there  is  authority;  and,  where  he  has  done  so,  he 
may  be  bound  on  the  general  principle  of  estoppel.  The  rule  is  stated 
with  this  qualification  or  warning  by  Blackburn,  J.,  and  Montague 
Smith,  J.8 

3.  See  the  cases  referred  to  in  the  C.  J.  (subject  to  a  doubt  as  to  the 
next  note,  and  Hilbut  v.  Nevill,  L.  R.  last  words  in  Kendal  v.  Wood  (Ex. 
4  C.  P.  354,  in  Ex.  C.  H.  5  O.  P.  478.  Ch.),  L.  R.  6  Ex.  248. 

4.  Smith,  Merc.  Law,  45  (7th  A  5.  Banlc  of  Australasia  v.  Breillat, 
8th   edd.),   adopted   by  Keating  and  6  Moo.  P.  C.  196. 

Byles,  JJ.,  in  Leverson  v.  Lane,  13  C.         6.  Montague  Smith,  J.,  in  Kendal 

B.  (N.  S.)  278;  by  Lord  Westbury  in  v.  Wood,  L.  R.  6  Ex.  253. 
Ex   parte   Darlington,    etc.,    Banking         7.  L.  R.  6  Ex.  248. 
Co.,  4  D.  J.  S.  585 ;  and  by  Coclcburn,  8.  L.  R.  6  Ex.  251,  253. 
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Instance  of  the  General  Bute. 

Anotlier  special  applicaUon  of  the  foregoing  rule  was  made  in  a  case 
where  two  out  of  three  partners  gaye  an  acceptance  in  the  name  of  the 
firm  for  a  debt  incurred  before  the  third  had  entered  the  partnership. 
This  was  held  not  to  bind  the  new  partner,  for  it  was,  in  eftect,  the  same 
thing  as  an  attempt  by  a  single  partner  to  pledge  the  Joint  fund  for  his 
individual  debts.* 

Again,  if  a  customer  of  a  trading  firm  stipulates  with  one  of  the  part- 
ners for  a  special  advantage  in  the  conduct  of  their  business  with  him, 
for  a  consideration  which  is  good  as  between  himself  and  that  partner, 
but  of  no  value  to  the  firm,  the  firm  is  not  bound  by  this  agreement,  and 
incurs  no  obligation  in  respect  of  any  business  done  in  pursuance  of  it^ 

The  same  principle  applies  to  the  rights  of  persons  taking  negotiable 
in&truments  endorsed  in  the  name  of  the  firm.  Where  a  partner  author- 
ized to  endorse  bills  in  the  partnership  name  and  for  partnership  purposes 
endorses  a  bill  in  the  name  of  the  firm  for  his  own  private  purposes,  a 
holder  who  takes  the  bill,  not  knowing  the  endorsement  to  be  for  a  pur- 
pose foreign  to  the  partnership,  can  still  recover  against  the  other  part- 
ners, notwithstanding  the  unauthorized  character  of  the  endorsement  as 
between  the  partners; '  but,  if  he  knows  that  the  endorsement  is  in  fact 
not  far  a  partnership  purpose,  he  cannot  recover.' 

ARTICLE  20. 

EFFECT  OF  NOTIFICATION  THAT  FIRM  WILL  NOT  BE  BOUND  BY  ACTS 

OF  PAETNEB. 

All  or  any  of  the  partners  in  a  firm  may  give  notice  that 
the  firm  will  not  be  bound  by  acts,  or  by  some  class  of  acts, 
done  in  the  name  of  the  firm  by  any  one  or  more  of  the 
partners;  and,  if  such  partner  or  partners  as  last  aforesaid 
deal  in  the  name  of  the  firm,  in  any  matter  comprised  in 
such  notice,  with  any  person  to  whose  knowledge  such 
notice  has  come,  the  firm  is  not  bound  thereby.* 

Restrictive  Agreement  inoperative  if  not  notified. 

It  is  clear  law  that,  if  partners  agree  between  themselves 
that  the  apparent  authority  of  one  or  more  of  them  shall 

9.  Shirreff  v.  Wilks,  1  East,  48;  L.  R.  8  Ex.  216.  As  to  indorsements 
see  per  Le  Blanc,  J.  after  dissolntion  see  Gilm.  Part.  348, 

1.  Bignold  v.  Waterhouse,  1  Bf.  A     349. 

S.  255.  4.  1  Lind.  Part.  (Ewell's  ed.),  'ITO, 

2.  I^wis  T.  Reilly,  1  Q.  B.  349.  and  notes. 

3.  Garland   v.   Jacomb    (Ex.   Ch.), 
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be  restricted,  such  an  agreement  is  inoperative  against  per- 
sons having  no  notice  of  it. 

**  Where  two  or  more  persons  are  engaged  as  partners 
in  an  ordinary  trade,  each  of  them  has  an  implied  authority 
from  the  others  to  bind  all  by  contracts  entered  into  accord- 
ing to  the  usual  course  of  business  in  that  trade.  •  •  • 
Partners  may  stipulate  among  themselves  that  some  one  of 
them  only  shall  enter  into  particular  contracts,  or  that  as 
to  certain  of  their  contracts  none  shall  be  liable  except  those 
by  whom  they  are  actually  made;  but  with  such  private 
arrangements  third  persons  dealing  with  the  firm  without 
notice  have  no  concern.*'** 

Effect  of  Notice:  semble  there  must  be  a  distinct  Warning. 
ARTICLE  21. 

ADMISSIONS  AND  BEFBESENTATIONS  OF  FABTNEBS. 

An  admission  made  by  one  partner  concerning  the  part- 
nership affairs  [after  the  fact  of  a  partnership  has  been 
proved  by  other  evidence]  is  relevant  against  the  firm,  and 
a  representation  made  by  one  partner  to  any  person  con- 
cerning the  partnership  affairs  has  the  same  effect  as 
against  the  firm,  and  so  far  as  concerns  the  civil  rights  and 
liabilities  of  the  partners,  as  if  it  had  been  made  by  all  the 
partners.® 

Explanation. —  This  does  not  apply  to  a  representation 
made  by  one  partner  as  to  the  extent  of  his  own  authority 
to  bind  the  firm.'' 

An  admission  made  by  a  partner,  though  relevant  against 
the  firm,  is,  of  course,  not  conclusive;®  for  an  admission  is 
not  conclusive  against  the  person  actually  making  it.  Eep- 
resentations,  however,  may  be  conclusive  by  way  of  estop- 
pel, or  under  some  of  the  rules  of  equity  which  are  in  truth 

5.  Lord  Cranworth;   Cox  y.  Hick-  7.  Ew  parte  Agace,  %  Goz,  312;   1 
man,  8  H.  L.  C.  304.    See  next  note  Lind.  Part,  eupro^  129,  note. 
eupra.  8.  Stead  v.  Salt,  8   Bing.   103;   1 

6.  Wickham  v.  Wickham,  2  K.  ft  Lind.  Part.  Mupra,  128. 
J.  478,  491;   1  Lind.  Part    (Ewell's 

•d.),  128,  and  notes. 
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akin  to  the  legal  doctrine  of  estoppel,  and  rest  on  the  same 
principle.^ 

The  limit  of  the  rule  above  given  by  way  of  explanation 
is  advisedly  so  given,  as  not  being  a  real  exception.  Its 
necessity  is  obvious,  for  otherwise  one  partner  could  bind 
the  firm  to  anything  whatever  by  merely  representing  him- 
self  as  authorized  to  do  so. 


CHAPTER  V, 

OF  THE  LIABILITY  OP  PABTNERS  FOB  WBONGS, 

ARTICLE  22. 

Liability  of  Partners  for  Wrongs. 

Every  partner  is  liable  jointly  with  his  fellow-partners 
[and  also  severally]  for  all  sums  and  damages  which  the 
firm,  while  he  is  a  partner  therein,  becomes  liable  for  under 
either  of  the  two  next  following  Articles. 

The  cases  in  question  are,  as  will  immediately  appear, 
those  where  a  fraud  or  wrong  is  committed  by  one  partner 
in  the  course  of  the  business  of  the  firm.  There  is  no  reason 
to  doubt  that  in  the  case  of  a  breach  of  trust,  or  wrong  other 
than  fraud,  the  liability  is  several  as  well  as  joint;  ^  and  it 
is  diflScult  to  see  why  it  should  be  otherwise  in  the  case  of 
fraud.  It  has  once  been  held  that,  in  a  suit  to  recover  from 
one  partner  money  which  had  been  misapplied  by  another, 
all  the  partners  were  necessary  parties  ;2  but  this  appears  to 
have  been  a  solitary  and  unconsidered  decision,  and  it  has 
since  been  expressly  dissented  from.* 

ARTICLE  23. 
Fraud,  etc.,  in  conduct  of  Partnership  Business. 
Where  loss  or  injury  is  caused  to  third  persons,  or  penal- 

9.  Pollock's  Principles  of  Contract,  2.  Atkinson  v.  Mackreth,  2  Eq.  570. 
478,  558,  561.  3.  Plumer  v.  Gregory,  18  Eq.  621, 

1.  Lindley  i.  (3d  ed.),  315,  328.  627. 
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ties  incurred,  by  the  wrongful  act  or  negligence  of  any 
partner  acting  in  the  ordinary  course  of  the  business  of  the 
firm,  the  firm  is  liable  therefor  to  the  same  extent  as  the 
partner  so  acting.*  .     ._  ^ 

ARTICLE  24. 

Misapplication  of  Money  or  Property  received  for  or  in  Custody 

of  the  Firm. 

Where  any  money  or  property  of  a  third  person  is  re- 
ceived  by  one  partner,  acting  within  the  scope  of  his  ordi- 
nary apparent  authority  in  partnership  affairs,  and  is  mis- 
applied by  that  partner,*  and  where  any  money  or  property 
of  a  third  person,  being  as  such  in  the  custody  of  the  firm^ 
is  misapplied  by  any  partner,*  the  firm  is  liable  to  make 
good  the  loss. 

Explanation. —  Money  is  deemed  to  be  in  the  custody  of 
the  firm  when  it  has  been  paid  to  any  agent  of  the  firm,  or 
paid  or  credited  to  the  account  of  the  firm  with  any  person, 
in  the  ordinary  course  of  business,  or  imder  such  circum- 
stances that  a  partner  using  ordinary  diligence  in  the  part- 
nership affairs  would  be  aware  of  such  payment  or  trans- 
action.^ 

ILLUSTRATIONS. 

L  A,  B,  and  C  are  partners  in  a  bank,  C  taking  no  active  part  in  the 
business.  D,  a  customer  of  the  bank,*  deposits  securities  with  the  firm 
for  safe  custody,  and  these  securities  are  sold  by  A  and  B  without  D's 
authority.  The  value  of  the  securities  is  a  partnership  debt,  for  which 
the  firm  is  liable  to  D;  and  C,  or  his  estate,  is  liable  whether  he  knew  of 
the  sale  or  not^ 

2.  A  and  B  are  solicitors  in  partnership.  C,  a  client  of  the  firm,  hands 
a  sum  of  money  to  A,  to  be  invested  on  a  specific  security.  A  never  in- 
vests it,  but  applies  it  to  his  own  use.    B  receives  no  part  of  the  money» 

4.  Lindley,  i.  (3d  ed.),  315;  id.  7.  Marsh  v.  Keating,  2  CI.  &  F.  250, 
(Eweirs  ed.),  148;  Gihn.  Part.  324  ei      289.   It  may  be  doubted  whether  this 

8eq,,  333.  explanation  is  really  necessary.    See 

5.  Blair   v.    Bromley,   2   Ph.    354;      note  on  this  case  below. 

Glim.  Part.  334.  8.  Devaynes    v.    Noble,    Clayton's 

6.  St.  Aubyn  v.  Smart,  3  Ch.  646;      Case,  1  Mer.  572,  579. 
Plumer  v.  Gregory,  18  Eq.  621;  Gilm. 

Part.  334.  *     ' 
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and  knows  nothing  of  the  transaction.  B  is  liable  to  make  good  the  loss, 
since  receiving  money  to  be  invested  on  specified  securities  is  part  of  the 
ordinary  business  of  solicitors.* 

3.  If,  the  other  facta  being  as  in  the  last  illustraticm,  C  had  given  the 
money  to  A  with  general  directions  to  invest  it  for  him»  B  would  not  be 
liable,  since  it  is  no  part  of  the  ordinary  business  of  solicitors  to  re- 
ceive money  to  be  invested  at  their  discretion.^ 

4.  J.  and  W.  are  in  partnership  as  solicitors.  P.  pays  £1,800  to  J.  and 
W.,  to  be  invested  on  a  mortgage  of  specified  real  estate,  and  they  Jointly 
acknowledge  the  receipt  of  it  for  that  purpose.  Afterwards  P.  hands 
over  £1,700  to  W.,  on  his  representation  that  it  will  be  invested  on  a 
mortgage  of  some  real  estate  of  F.,  another  client  of  the  firm,  such  estate 
not  being  specifically  described.  J.  dies,  and  afterwards  both  these  sums 
are  fradulently  applied  to  his  own  use  by  W.  W.  dies,  having  paid  inter* 
est  to  P.  on  the  two  sums  till  withdn  a  short  time  before  his  death,  and 
his  estate  is  insolvent.  J.'s  estate  is  liable  to  mak«  good  to  P.  the  £1,800, 
with  interest  from  the  date  when  interest  was  last  paid  by  W.,  but  not  the 
£1.700.« 

5.  A  and  B,  solicitors  in  partnership,  have,  by  the  direction  of  C,  a 
client,  invested  money  for  him  on  a  mortgage,  and  have  from  time  to 
time  received  the  interest  for  him.  A  receives  the  principal  nooney  with- 
out directions  from  C,  and  without  the  knowledge  of  B,  and  misapplies 
it  B  is  not  liable,  as  it  was  no  part  of  the  firm's  business  to  receive  the 
principal  money.' 

6.  A,  one  of  the  partners  in  a  banking  firm,  advises  B,  a  customer,  to 
sell  certain  securities  of  B's  which  are  in  the  custody  of  the  bank,  and  to 
invest  the  proceeds  in  another  security  to  be  provided  by  A.  B  sells  out 
by  the  agency  of  the  bank  in  the  usual  way,  and  gives  A  a  check  for  the 
money,  which  he  receives  and  misapplies  without  the  knowledge  of  the 
other  partners.  The  firm  is  not  liable  to  make  good  the  loss  to  B,  as 
it  is  not  part  of  the  ordinary  business  of  bankers  to  receive  money  gen- 
erally for  investment.^ 

7.  A  customer  of  a  banking  firm  buys  stock  through  the  agency  of  the 
firm,  which  is  transferred  to  A,  one  of  the  partners,  in  pursuance  of  an 
arrangement  between  the  partners,  and  with  the  customer's  knowledge 
and  assent,  but  not  at  his  request  A  sells  out  this  stock  without  au- 
thority, and  the  proceeds  are  received  by  the  firm.  The  firm  is  liable 
to  make  good  the  loss.^ 

8.  A  customer  of  a  banking  firm  deposits  with  the  firm  a  box  containing 
securities.  He  afterwards  authori^s  one  of  the  partners  to  take  out  some 
of  these  and  replace  them  by  certain  others.    That  partner  not  only  makes 

9.  Blair  v.  Bromley,  2  Ph.  354.  4.  Bishop  v.  Countess  of  Jersey,  2 
1.  Harman  v.  Johnson,  2  E.  &  B.      Drew.  143. 

61.  5.  Devaynes     v.     Noble,     Baring's 

8.  Plumer  v.  Gregory,  18  Eq.  621.      Case,  1  Mer.  611,  614. 
3.  Sims  V.  Brutton,  5  Ex.  802. 
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the  changes  he  is  authorized  to  nmke  in  the  contents  of  the  box,  bat  pro- 
ceeds to  make  other  changes  without  authority,  and  converts  the  custo- 
mer's securities  to  his  own  use.  The  firm  is  not  liable  to  make  good  the 
loss,  as  the  separate  authority  given  to  one  partner  by  the  customer 
shows  that  he  elected  to  deal  with  that  partner  alone,  and  not  as  agent 
of  the  firuL* 

Oround  of  Liability. 

The  general  principle  on  which  the  firm  is  held  to  be  liable  in  cases  of 
this  class  may  be  expressed  in  more  than  one  form.  It  may  be  put  on 
the  ground  "that  the  firm  has,  in  the  ordinary  course  of  its  business, 
obtained  possession  of  the  property  of  other  people  ,and  has  then  parted 
with  it  without  their  authority;" ^  or  the  analogy  to  other  cases  where 
the  act  of  one  partner  binds  the  firm  may  be  brought  out  by  saying  that 
the  firm  is  to  make  compensation  for  the  wrong  of  the  defaulting  partner, 
because  the  other  members  "  held  him  out  to  the  world  as  a  person  for 
whom  they  were  responsible."  » 

Oeneral  Test  on  Principle  of  Agency. 

The  question  is  always  whether  the  wrong-doer  was  act- 
ing as  the  agent  of  the  firm  and  within  the  apparent  scope  of 
his  agency.  If  the  wrong  is  extraneous  to  the  course  of  the 
partnership  business,  the  other  partners  are  no  more  liable 
than  any  other  principal  would  be  for  the  unauthorized  act 
of  his  agent  in  a  like  case.  The  proposition  that  a  principal 
is  not  liable  for  the  wilful  trespass  or  wrong  of  his  agent  • 
requires  some  extension  and  qualification;  it  should  rather 
be  that  he  is  not  liable  if  the  agent  goes  out  of  his  way  to 
commit  a  wrong,  whether  with  a  wrongful  intention  or  not. 
On  the  one  hand,  the  principal  may  be  liable  for  a  manifest 
and  wilful  wrong  if  committed  by  the  agent  in  the  course  of 
his  employment,  and  for  the  purpose  of  serving  the  prin- 
cipaPs  interest  in  the  matter  in  hand;  ^  he  is  also  liable  for 
trespass  committed  by  the  agent  under  a  mistake  of  fact 
such  that,  if  the  facts  had  been  as  the  agent  supposed,  the 
act  done  would  have  been  not  only  lawful  in  itself,  but 

6.  Ex  parte  Eyre,  1  Ph.  227;  cp.  the  9.  Lindley,  i.  (3d  ed.),  315;  Smith, 
remark  of  James,  V.  C,  7  Eq.  516.  Merc.  Law   (8th  ed.),  146. 

7.  Lindley,  i.  (3d  ed.),  322.  1.  Limpus  v.  General  Omnibus  Co. 

8.  Per  James,  V.  C;  Earl  of  Dun-  (Ex.  Ch.),  1  H.  &  0.  626. 
donald  v.  Masterman,  7  Eq.  517. 
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Deithin  the  scope  of  his  lawful  authority.^  On  the  other 
hand,  he  is  not  liable  for  acts  outside  the  agent's  employ- 
menty  though  done  in  good  faith  and  with  a  view  to  serve 
the  principal's  interest.* 

ARTICLE  25. 

IMPBOPEB    EMPIjOYMENT    OF    TBT78T    HONEYS    FOB    PABT17EB8HIF 

FUBPOSES. 

If  a  partner,  being  a  trustee,  improperly  employs  trust 
moneys  in  the  business  or  on  the  account  of  the  partnership, 
no  other  partner  is  liable  therefor  to  the  person  beneficially 
interested,*  unless  he  either  knew  of  the  breach  of  trust,  or 
with  reasonable  diligence  might  have  known  it. 

In  either  of  the  last-mentioned  cases  the  partners  having 
such  knowledge  or  means  of  knowledge  as  aforesaid  are 
jointly  and  severally  liable  for  the  breach  of  trust.* 

Liability  of  Partners  for  Breach  of  Trust  by  One  not  really  a 
.   Partnership  Liability. 

This  Article  is  inserted  here  for  convenience,  but  does  not 
properly  belong  to  the  law  of  partnership.  For,  since  only 
those  partners  are  liable  who  are  personally  implicated  in 
the  breach  of  trust  by  their  own  knowledge  or  culpable 
ignorance,  it  can  hardly  be  said  that  the  firm  is  liable,  or 
that  the  individual  partners  are  liable  as  partners.  They 
are  only  joint  wrong-doers,  to  whom  the  fact  of  their  being 
in  partnership  has  furnished  an  occasion  of  wrong-doing. 

a.  Bayley  v.  Manchester,  etc.,  Rail-         4.  We  still  want  a  conyenient  term 

way  Co.  (Ex.  Ch.);  L.  R.  8  C.  P.  148.  of  art  to  replace  the  harsh  and  cum- 

3.  Ponlton  v.  L.  A  S.  W.  R.  Co.,  L.  brous  oe^iui  que  trust.    Trustor  was 

R.  2  Q.  B.  534;  Allen  ▼.  L.  &  S.  W.  long    ago    suggested    by    Mr.    Hum- 

R.  Co.,  L.  R.  6  Q.  B.  65;  Bolingroke  phreys,  and  it  is  difficult  to  see  why 

V.  Swindon  Local  Board  L.  R.  9  C.  P.  it  has  not  found  favor. 
575.    See,  generally,  Agency,  ante,  in         0.  Lindley,  i.  (8d  ed.),  828;  Gilm 

this  volume.  Part  384  et  seq. 
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CHAPTER  VL 

OF  THE  RELATIONS  OF  PARTNEES  TO  ONE  ANOTHER. 

ARTICLE  26. 

TERMS  OF  PARTNERSHIP  MAY  BE  VARIED  ONLY  BY  CONSENT  OF  ALI< 

PARTNERS. 

Where  the  mntual  rights  and  duties  of  partners  have  been 
determined  by  a  special  contract  between  them,  snch  con- 
tract may  be  rescinded  or  varied  by  the  consent  of  all  the 
partners,  but  not  otherwise.* 

Such  consent  may  either  be  express  or  inferred  from  a 
uniform  course  of  dealing.^ 

ILLUSTRATIONS. 

1.  It  is  agreed  between  partners  that  no  one  of  them  shall  draw  or  ac- 
cept bills  in  his  own  name  without  the  concurrence  of  the  others.  After- 
wards they  habitually  permit  one  of  them  to  draw  and  accept  bills  in  the 
name  of  the  firm  without  such  concurrence.  This  course  of  dealing  shows 
a  common  consent  to  vary  the  terms  of  the  original  contract  in  that  re- 
spect' 

2.  Articles  of  partnership  proride  that  a  raluaticm  of  the  partnership 
property  shall  be  made  on  the  annual  account  day»  for  the  purpose  of 
settling  the  partnership  accounts.  The  valuation  is  constantly  made  in 
a  particular  way  for  the  space  of  many  years,  and  acted  upon  by  all  the 
partners  for  the  time  being.  The  mode  of  valuation  thus  adopted  can- 
not, after  this  course  of  dealing,  be  disputed  by  any  partner  or  his 
representatives,  though  no  particular  mode  of  valuation  is  prescribed 
by  the  partnership  articles,  or  even  if  the  mode  adopted  is  inconsistent 
with  the  terms  of  the  articles.^ 

3.  It  is  the  practice  of  a  firm,  when  debts  are  discovered  to  be  bad,  to 
debit  them  to  the  profit  and  loss  account  of  the  current  year,  without 
regard  to  the  year  in  which  they  may  have  been  reckoned  as  assets.  A 
partner  dies,  and,  after  the  accounts  have  been  made  up  for  the  last  year 

1.  As  to  the  usual  clauses  in  ar-  8.  Lord  Eldon  in  Const  v.  Harris, 

tides  of  partnership,  see  1  Lind.  Part.  Turn,  k  R.  523. 

(E weirs  ed.),  *411  et  seq^  and  notes.  4.  Coventry  v.  Barclay,  3  D.  J.  S. 

3.  Slightly   altered   form   I.   C.  A.  320. 
252;  Const  v.  Harris,  Turn.  &  R.  496, 
617;  Lindley,  ii.  (3d  ed.),  844. 
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of  hi8  interest  in  the  firm,  it  is  discovered  that  some  of  the  supposed  as- 
sets of  that  year  are  bad.  His  executors  are  entitled  to  be  paid  the 
amount  appearing  to  stand  to  his  credit  on  the  last  account  day,  without 
any  deduction  for  the  subsequently  discorered  loes.<^ 

Variations,  when  assented  to,  binding  on  Partner's  Representatives. 

It  is  an  obvious  corollary  of  the  rule  here  set  forth  that 
persons  claiming  an  interest  in  partnership  property  as 
representatives  or  assignees  of  any  partner  who  has  as- 
sented expressly  or  tacitly  to  a  variation  of  the  original 
terms  of  partnership  are  bound  by  his  assent,  and  have  no 
ground  to  complain  of  those  terms  having  been  departed 
from.* 

ARTICLE  27. 

PABTNSBSHIP   PKOPEETT.^ 

The  partners  in  any  firm  are  owners  in  oommon  [or  joint 
owners  without  benefit  of  survivorship?]  *  of  all  property 
and  valuable  interests  originally  brought  into  the  partner- 
ship stock,  or  acquired,  whether  by  purchase  or  otherwise, 
on  account  of  the  firm,  or  for  the  purposes  and  in  the  course 
of  the  partnership  business.  Such  property  and  interests 
are  called  partnership  property.* 

Explanation. — ^The  legal  estate  in  land  which  is  partner- 
ship property  is  held  and  devolves  according  to  the  general 
rules  of  the  law  of  real  property,  but  in  trust,  so  far  as 
necessary,  for  the  persons  beneficially  interested  in  such 
land  under  this  Article.* 

Exception. — ^Where  co-owners  of  an  estate  or  interest  in 
land,  not  being  itself  partnership  property,  are  partners  as 
to  profits  made  by  the  use  of  such  land,  and  purchase  other 
land  out  of  such  profits,  to  be  used  in  like  manner,  the  land 
so  purchased  belongs  to  them,  in  the  absence  of  an  agree- 
ment to  the  contrary,  not  as  partners,  but  as  co-owners.^ 
— 

5.  Estt  parte  Barber,  5  Ch.  687.  nature  and  extent  of  their  interests. 

6.  Const  V.  Harris,  Turn.  &  R.  524.  See  Gilm.  Part.  170  et  acq, 

7.  J^,  generally,  Gifan.  Part.  127  9.  Altered  from  I.  C.  A.  253,  sub-s. 
€t  seq,;  1  Lind.  Part.   (Swell's  ed.),  1 

Ih.  4.  1.  Lindley,   i.    (3d  ed.),  685.    See 

8.  They  are  neither  tenants  in  com-      Gilm.  Part.  146. 

men    nor  joint  tenants.     As  to  the         ft.  See  Illustration  6. 
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ILLUSTRATIONS. 

1.  Land  bought  in  the  name  of  one  partner,  and  paid  for  by  the  firm  or 
out  of  the  profits  of  the  partnership  business,'  Is  prima  facie  partnership 
property.* 

2.  One  partner  in  a  firm  buys  railway  shares  in  his  own  name,  and  with- 
out the  authority  of  the  other  partners,  but  with  tho  money  and  on  ac- 
count of  the  firm.    These  shares  are  partnership  property.^ 

8.  The  good-will  of  the  business  carried  on  by  a  firm,  so  far  as  it  has  a 
salable  value,  is  partnership  property. 

4.  A  and  B  take  a  lease  of  a  colliery  for  the  purpose  of  working  it  in 
partnership,  and  do  so  work  it    The  lease  is  partnership  property. 

5.  A  and  B,  being  tenants  in  common  of  a  colliery,  begin  to  work  it  as 
partners.    This  does  not  make  the  colliery  partnership  property.* 

6.  If,  in  the  case  last  stated,  A  and  B  purchase  another  colliery,  and 
work  it  in  partnership  on  the  same  terms  as  the  first,  the  purchased  col- 
liery is  not  partnership  property,  but  A  and  B  are  oo-owners  of  it  for  the 
same  shares  and  interests  as  they  had  in  the  old  colliery .7 

7.  W.,  a  nurseryman,  devises  the  land  on  which  his  business  is  carried 
on  and  bequeaths  the  good-will  of  the  business  to  his  three  sons  as  ten- 
ants in  common  in  equal  shares.  After  his  death  the  sons  continue  to 
carry  on  the  business  on  the  land  in  partnership.  The  land  so  devised 
to  them  is  partnership  property .^ 

8.  A  is  the  owner  of  a  cotton  mill.  A,  B,  and  C  enter  into  partnership 
as  cotton  spinners,  and  it  is  agreed  that  the  business  shall  be  carried  on 
at  this  mill.  A'  valuation  of  the  mill,  fixed  plant,  and  machinery  is  made, 
and  the  ascertained  value  is  entered  in  the  partnership  books  as  A's  capi- 
tal, and  he  is  credited  with  interest  upon  it  as  such  in  the  accounts.  Dur- 
ing the  partnership  the  mill  is  enlarged  and  improved,  and  other  lands 
acquired  and  buildings  erected  for  the  same  purposes,  at  the  expense  of 
the  firm.  The  mill,  plant,  and  machinery,  as  well  as  the  lands  afterwards 
purchased  and  the  buildings  thereon,  are  partnership  property;  and  if» 
on  a  sale  of  the  business,  the  purchase  money  of  the  mill,  plant,  and 
machinery  exceeds  the  value  fixed  at  the  commencement  of  the  partner- 
ship, the  excess  is  divisible  as  profits  of  the  partnership  business.* 

3.  Nerot  v.  Burnand,  4  Russ.  247,  518,  523.  A  fortiori,  where  the  col- 
2  Bli.  (N.  S.)  215.  See  Gihn.  Part,  liery  belongs  to  A  alone  before  the 
128,  129.  partnership.   Burden  v.  Barkus,  4  D. 

4.  Wedderbum  v.  Wedderbum,  22  F.  J.  42. 

Beav.  104;  Lindley  i.  (3d  ed.),  663-7.  7.  Implied  in  Steward  v.  Blakeway, 

See  more,  as  to  good-will,  in  diap.  4  Ch.  603;  though  in  that  ease  it  waa 

viii.  below  Art.  57.  treated  as  doubtful  if  there  was   a 

6.  Ex  parte   Hinds,   3    De   G.   &  partnership  at  alL 

Sm.  603.  S.  Waterer  v.  Waterer,  15  Eq.  403. 

6.  Lindley,  i.  (3d  ed.),  671,  873;  9.  Robinson  v.  Ashton,  20  Eq.  25. 
Crawshay  v.  Maule,  1  Swanst.  495, 
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ARTICLE  28. 

PEOPEBTT  BOUGHT  WITH  PABTNBBSHIP  MONET. 

Unless  a  contrary  intention  appears,  by  express  agree- 
ment or  by  the  nature  of  the  transaction,  property  bought 
with  money  belonging  to  the  firm  is  deemed  to  have  been 
bought  on  account  of  the  firm.* 

ILLUSTBATIONS. 

1.  L.  and  M.  are  partners.  M.,  having  contracted  for  the  purchase  of 
lands  called  the  T.  estate^  asks  L.  to  share  in  it,  which  he  consents  to  do. 
The  purchase  money  and  the  amount  of  a  subsisting  mortgage  debt  on 
the  land  are  paid  out  c^  the  partnership  funds,  and  the  land  is  conveyed 
to  L.  and  M.  in  undivided  moieties.  An  account  is  opened  in  the  books  of 
the  firm,  called  "the  T.  estate  account,"  in  which  the  estate  is  debited 
with  all  payments  made  by  the  firm  on  account  thereof,  and  credited  with 
the  receipts.  The  partners  build  each  a  dwelling  house  at  his  own  ex- 
pense on  parts  of  the  land,  but  no  agreement  for  a  partition  is  entered 
into.    The  whole  of  the  estate  is  partnership  property.^ 

2.  Land  is  bought  with  partnership  money  on  account  of  one  partner, 
and  for  his  sole  benefit,  he  becoming  a  debtor  to  the  firm  for  the  amount 
of  the  purchase  money.    This  land  is  not  partnership  property .^ 

Description  of  Interest  of  Partners  in  Partnership  Property. 

It  is  not  quite  clear  whether  the  interest  of  partners  in  the 
partnership  property  is  more  correctly  described  as  a  ten- 
ancy in  common  or  a  joint  tenancy  without  benefit  of  sur- 
vivorship, but  the  difference  appears  to  be  merely  verbal.* 

It  will  be  observed  that  the  acquisition  of  land  for  part- 
nership purposes  need  not  be  an  acquisition  by  purchase  to 
make  the  land  partnership  property.  Land  coming  to  part- 
ners by  descent  or  devise  will  equally  be  partnership  prop- 
erty if,  in  the  language  of  James,  L.  J.,  it  is  **  substantially 
involved  in  the  business. ''* 

1.  1  Lind.  Part.  (Ewell's  ed.),  •323,  Gilm.  Part.  170  et  seq.  See  co-owner- 

and  notes.  ship  and  copartnership  compared  in 

a.  Ex   parte   McKenna    (Bank   of  1  Lind.  Part.    (Ewell's  ed.),   52  et 

England  Case),  3  D.  F.  J.  645.  aeg. 

8.  3  D.  F.  J.  669;  Smith  t.  Smith,         6.  15  Eq.  406;   see  Ulustration  7 

6  Ves.  189.  to  Art.  27. 

4.  Lindley,   i.    (3d  ed.),  680.'   See 
42 
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ARTICLE  29. 

CONVERSION  INTO  PERSONAL  ESTATE  FOR  SOUS  PITRP0SB8  OF  ULND 
HELD  AS  PARTNERSHIP  PROPERTY.* 

Where  land  has  become  partnership  property,  it  is  treated 
as  between  the  partners  (including  the  representatives  of  a 
deceased  partner), and  also  as  between  the  real  and  personal 
representatives  of  a  deceased  partner,  as  personal  and  not 
real  estate,  unless  a  contrary  intention  appears  either  by 
express  agreement  or  by  the  conduct  of  the  partners.^ 

ARTICLE  80. 

CONVERSION  OF  JOINT  INTO  SEPARATE  ESTATE,  OR,  OONVBRSBLT^ 
BY  AGREEMENT  OF  PARTNERS. 

Partners  may  at  any  time,  by  agreement  between  them- 
selves, convert  partnership  property  into  the  several  prop- 
erty of  any  one  or  more  of  the  partners,  or  the  several  prop- 
erty of  any  partner  into  partnership  property. 

Such  conversion,  if  made  in  good  faith,  is  effectual,  not 
only  as  between  the  partners,  but  as  against  the  creditors 
of  the  firm  and  of  the  several  partners.* 

Exception. — ^If  the  firm  or  the  partner  whose  separate 
estate  is  concerned  becomes  bankrupt  or  is  insolvent  after 
any  such  agreement,  and  before  it  is  completely  executed, 
the  property  is  not  converted.' 

ILLUSTRATIONS. 

A  and  B  diBBolve  a  partnership  which  has  mibalBted  between  them,  and 
A  takes  over  the  property  and  businees  of  the  late  firm.  A  afterwards  be* 
comes  bankrupt.    The  property  taken  orer  by  A  from  the  late  partner- 

6.  By   the   Am.    rule   partnership  Kindersley,  V.  C,  Darby  v.  Darby,  3 
realty  is  converted  into  personality  bo  Drew.  495,  506;  and  see  4  Ch.  609. 
far  as  is  necessary  for  carrying  on  8.  Lindley,  i.   (3d  ed.),  674;  1  id. 
firm's  business  and  payment  of  firm's  (Ewell's  ed.)*  334,  and  notes;  Camp« 
bills.    Gilm.  Part.   155.  bell  v.  Mullett»  2  Swanst.  575,  584. 

7.  Lindley,  i.  (3d  ed.),  687-690  (on  9.  Lindley,  i.  (3d  ed.),  677;  Em 
the  balance  of  authorities,  whic  hsee  parU  Kemptner,  8  £q.  286. 

there    collected);    Gilm.    Part.    164; 
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ship  has  become  his  separate  estate,  and  the  creditors  of  the  firm  cannot 
treat  it  as  Joint  estate  in  the  banlcruptcy.^ 

ARTICLE  31. 

WHAT   IS  A   PABTNEb's  SHABB. 

The  share  of  a  partner  in  the  partnership  property,  at 
any  given  time,  is  the  proportion  of  the  then  existing  part- 
nership assets  to  which  he  would  be  entitled  if  the  whole 
were  realized  and  converted  into  money,  and  after  all  the 
then  existing  debts  and  liabilities  of  the  firm  had  been  dis- 
charged.* 

ILLUSTBATIONS. 

F.  and  L.  are  partners  and  Joint  tenants  of  offices  nsed  by  them  for  their 
business.  P.  dies,  having  made  his  will,  containing  the  following  be- 
qnest:  "  I  bequeath  all  my  share  of  the  leasehold  premises  ...  in 
which  my  business  is  carried  on  ...  to  my  partner,  L."  Here,  since 
the  tenancy  is  joint  at  law,  "  my  share  "  can  mean  only  the  interest  in 
the  property  which  F.  had  as  a  partner  at  the  date  of  his  death — namely* 
a  right  to  a  moiety,  subject  to  the  payment  of  the  debts  of  the  firm;  and» 
if  the  debts  of  the  firm  exceed  the  assets,  L.  takes  nothing  by  the  bequest* 

Rules  08  to  Relations  of  Partners  in  Absence  of  Special 
Agreement. 

Unless  any  different  agreement  appears,  the  interest  of 
partners  in  the  partnership  property,  and  their  mutual 
rights  and  duties  in  relation  to  the  partnership,  are  deter- 
mined by  the  rules  stated  in  the  following  Articles  numbered 
thirty-two  to  thirty-nine,  inclusive. 

ARTICLE  82. 

PRESUMED  EQUAT.ITY  OF  SHAKES. 

Subject  to  the  right  of  each  partner  to  be  credited  in  ac- 

1.  Ew,  parte  Rufiin,  6  Yes.  119;  see,  ministration  of  insolvent  partners'  es- 

also,  the  Illustrations  to  Art.  75,  be-  tates. 

low,   where  more  complex   cases  are  3.  Lindley,  i.    (3d  ed.)*  681;   1  id. 

given.     The   question    whether   part-  (Ewell's  ed.),  *339,  and  notes;  Gilm. 

nership  property  has  been  converted  Part.  170  et  seq. 

into  separate  property  occurs  in  fact  3.  Farquhar  v.  Hadden,  7  Ch.  1. 
chiefly,  if  not  exclusively,  in  the  ad- 
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count  with  the  firm  with  the  amount  of  capital  actually 
brought  in  by  him,  and  with  the  amount  of  any  indemnity 
he  may  be  entitled  to  under  the  next  following  Article,  the 
shares  of  all  the  partners  are  presumed  to  be  equal;  and  all 
the  partners  are  entitled  to  share  equally  in  the  profits  of 
the  business,  and  must  contribute  equally  towards  the 
losses,  whether  of  capital  or  otherwise,  sustained  by  the 
partnership.* 

ILLUSTRATIONS, 

A  and  B,  solicitors,  carrying  on  businesB  separately,  are  jointly  re- 
tained to  defend  certain  actions.  This  they  do,  conducting  different  parts 
of  the  business.  Unless  any  different  agreement  is  proved,  the  profits  of 
the  whole  business  are  equally  divisible  between  A  and  B.^ 

Form  of  the  Rule  as  to  Equality  of  Partners'  Shares — Otherwise 
expressed  in  Indian  Act. 

The  form  in  which  the  rule  is  here  expressed  is  determined 
by  the  usual  mode  of  keeping  partnership  accounts,  in  which 
the  firm  is  treated  as  a  fictitious  person  distinct  from  its 
members,  and  the  capital  brought  in  by  each  member  is  a 
debt  due  to  him  from  the  firm.  In  a  mercantile  view  the 
debts  of  the  firm  to  individual  partners  for  capital  and 
advances  must  be  allowed  for,  as  well  as  its  debts  to  outside 
creditors,  in  order  to  ascertain  the  amount  of  its  divisible 
property;  and  it  is  only  to  the  available  property  of  the  firm 
as  thus  ascertained  that  the  presumption  of  equal  interest 
as  between  the  partners  applies.  The  Indian  Contract  Act 
(s.  253,  sub-s.  1)  gives  the  rule  in  a  less  artificial  form: 

**  The  share  of  each  partner  in  the  partnership  property 
is  the  value  of  his  original  contribution,  increased  or  dimin- 
ished by  his  share  of  profit  or  loss/* 

ARTICLE  33.  _ 

RIGHT  OF  PABTNEE  TO  INDEMNITY  AND  CONTRIBUTION, 

Every  partner  is  entitled  to  be  indemnified  in  account 

m  ill 

4.  Lindley,    i.    (3d   ed.),   695,   821  6.  Robinson  ▼.  Anderson,  7  D.  M. 

9eq,;  id.  (Ewell's  ed.),  *348,  and  note.      G.  239. 
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with  the  firm  for  payments  made  and  for  personal  liabilities 
incurred  by  him — 
a.  In  the  ordinary  and  proper  conduct  of  the  business  of 

the  firm.* 
b.  In  or  about  anything  necessarily  done  for  the  preserva- 
tion of  the  business  or  property  of  the  firm  J 

This  Bight  is  independent  of  Agency. 

GeneraUy  speaking,  every  partner  is  the  agent  of  the  firm  for  the  oon- 
dnct  of  its  business  (Articles  17-21,  above),  and  as  such  is  entitled  to  In- 
demnity on  the  ordinary  principles  of  the  law  of  agency .>  But  the  rights 
of  a  partner  to  contribution  go  beyond  this:  he  may  charge  the  firm  with 
moneys  necessarily  expended  by  him  for  the  preservation  or  continuance 
of  the  partnership  concern.*  This  right  must  be  carefully  distinguished 
from  the  power  of  borrowing  money  on  the  credit  of  the  firm,  of  which 
It  is  altogether  independent.^  It  arises  only  where  a  partner  has  incurred 
expense  which  under  the  circumstances,  and  having  regard  to  the  nature 
of  the  business,  was  absolutely  necessary,  and  the  firm  has  had  the  benefit 
of  such  expense;  as,  where  the  advances  are  made  to  meet  immediate 
debts  of  the  firm  (which  is  the  most  frequent  case),  or  to  pay  the  cost 
of  operations  without  which  the  business  cannot  go  on,  such  as  sinking 
a  new  shaft  when  the  original  workings  of  a  mine  are  exhausted.* 

Interest  allowed — Limit  of  Contribution  may  be  fixed  by  Agree* 

ment. 

Where  the  right  to  contribution  is  established,  interest  is  allowed  on  the 
amount  advanced  at  the  rate  of  five  per  cent'  The  total  amount  recover- 
able is  not  necessarily  limited  by  the  nominal  capital  of  the  partnership, 
for  the  expenditure  on  existing  undertakings  cannot  be  measured  by  the 
extent  of  the  capital.^  On  the  other  hand,  the  limit  of  contribution  may 
be  fixed  beforehand  by  express  agreement  among  the  members  of  a  firm, 
and  in  that  case  no  partner  can  call  upon  the  others  to  exceed  it,  how- 

6.  Lindley,  i.  (3d  ed.),  779  aeq.  19;  Burdon  v.  Barkus,  4  D.  F.  J.  42, 
801;   id.    (Ewell's  ed.),  367  et  8eq,;      51. 

GiUn.  Part.  387.  1.  D.  M.  G.  35,  40. 

7.  Ea  parte  (Thippendale  (German  ft.  Burdon  v.  Barkus,  supra;  Ea 
Mining  Company's  Case),  4  D.  M.  G.  parte  Williamson,  5  Ch.  309,  313;  and 
19;  Burdon  v.  Barkus,  4  D.  F.  J.  42,  the  other  cttses  cited  in  Lindley,  i. 
51;  Gilm.  Part.  387.  (3d  ed.),  786,  n. 

8.  See  Agency,  ante,  3.  Ex  parte  Chippendale,  4  D.  M. 

9.  Ex  parte  Chippendale  (German  G.  36,  43;  Sargood's  Claim,  5  Eq.  43. 
Mining  0>mpany'8  Case),  4  D.  M.  G.  4.  Ex  parte  Chippendale,  4  D.  Mi. 

G.  42. 
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ever  great  may  hare  been  the  amount  of  his  own  outlay  on  behalf  of  the 
firm.^  ThiB  hag  nothing  to  do  with  the  obligations  of  the  partners  to  third 
persons,  and  accordingly  does  not  affect  the  rule  that  "  as  to  the  rest  of 
the  world/'  unless  the  particular  creditor  has  agreed  to  look  only  to  some 
particular  fund,  "  each  partner  is  liable  for  the  whole  amount  of  the  debts 
of  the  partnership."  * 

ARTICLE  34. 

RIGHT  OF  PABTNEB  TO  TAKE  PABT  IN  BUSINESS. 

'^  Each  partner  has  a  right  to  take  part  in  the  manage- 
ment of  the  partnership  business. ''^ 

Although  it  is  the  rule,  in  the  absence  of  special  agreement,  that  "  one 
partner  cannot  exclude  another  from  an  equal  management  of  the  con- 
cern,"«  yet  it  is  "perfectly  competent,"  and  In  practice  very  common, 
*'for  partners  to  agree  that  the  management  of  the  partnenrtiip  affairs 
shall  be  confided  to  one  or  more  of  their  number  exclusirely  of  the 
others;"*  and  in  that  case  the  special  agreement  must  be  observed. 

AETICLE  35. 

DUTY  OF  GRATUITOUS  DILIOENCB   IN   PABTNEBSHIP  BUSINESS. 

'*  Each  partner  is  bound  to  attend  diligently  to  the  busi- 
ness of  the  partnership,  and  is  not  entitled  to  any  remuner- 
ation for  acting  in  such  business.*'  ^ 

This  rule,  like  the  preceding,  may  be,  and  often  is,  departed  from  by  ex- 
press agreement  The  second  branch  of  it  does  not  prevent  a  partner 
from  recovering  compensation  for  the  extra  trouble  thrown  upon  him  by 
a  copartner  who  has  disregarded  the  first  branch  by  wilful  inattention 
to  business.* 

AETICLE  36. 

POWEB  OP  MAJOBITY  TO  DECIDE  DIPFEBENCES. 

Where  differences  arise  as  to  matters  in  the  ordinary 
course  of  the  partnership  business,  they  are  to  be  decided  by 

5.  Worcester  Corn  Exchange  Com-  9.  Lindley,  i.  (3d  ed.)>  567;  Gilm. 
pany,  3  D.  M.  G.  180.  Part.  362. 

6.  Lindley,  i.  (3d  ed.),  389;  Gihn.  1.  1.  C.  A.  253,  sub-s.  4;  Lindler, 
Part.  234.  i.  (3d  ed.),  794;  Gilm.  Part.  373,  38*4. 

7.  I.  C.  A.  253,  8ub-8.  3.  ft.  Airey  v.  Borbam,  29  Beav.  620; 

8.  Rowe  V.  Wood,  2  Jac.  &  W.  558.  Gilm.  Part.  384. 
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a  majority  of  the  partners;*  but  the  decision  mnst  be  ar- 
rived at  in  good  faith  for  the  interest  of  the  firm  as  a  whole, 
and  not  for  the  private  interest  of  all  or  any  of  the  major- 
ity,* and  every  partner  must  have  an  opportunity  of  being 
heard  in  the  matter.* 

This  rule  extends  to  powers  conferred  on  a  majority  of 
the  partners  by  express  agreement.* 

ARTICLE  37. 

OHANOS  IN  NATURE  OF  BUSINESS  REQUIRES  CONSENT  OF  ALL. 

No  change  can  be  made  in  the  nature  of  the  partnership 
business  except  with  the  consent  of  all  the  partners.^ 

This  is  one  of  the  rules  of  partnership  law  which  applies  equally  to 
companies;  and  in  that  application  It  is  of  great  Importance.  "  The  gov- 
erning body  of  a  corporation  that  is  in  fact  a  trading  partnership  cannot. 
In  general*  use  the  funds  of  the  community  for  any  purpose  other  than 
those  for  which  they  were  contributed."  * 

But  it  would  not  be  relevant  here  to  pursue  this  sublect,  on  which  the 
present  writer  has  touched  elsewhere.' 

ARTICLE  38. 

NEW  PAETNEB  NOT  ADMITTED  WITHOUT  CONSENT  OP  ALL. 

*'  No  person  can  be  introduced  as  a  partner  without  the 
consent  of  all  those  who  for  the  time  being  are  members  of 
the  firm.*** 

Assignment  of  Share  of  Profits. 

This  is  given  by  Mr.  Justice  Llndley  as  ''  one  of  the  fundamental  prin- 
ciples of  partnership  law."    The  reason  of  it  is  that  the  contract  of  part- 

8.  Verbally  altered  from  I.  C.  A.  7.  Natusch    v.    Irving,    Lindley,    i. 

853,  8ub-8.    5;    Gilm.    Part.    364;    1  (3d  ed.),  622;  id.  (Ewell's  ed.),  315; 

Lind.  Part.  (Ewcirs  ed.),  314.  Const  v.  Harris,  Turn.  A  R.  117;  I.  C. 

4.  Gilm.  Part.  364.  A.  253,  sub-s.  5. 

6.  1  Lind.  Part.  (Ewell'a  ed.),  315.  8.  Wickens,  V.-C,  in  Pickering  v. 

6.  Const  V.  Harris,  Turn.  &  R.  496,  Stephenson,  14  Eq.  322,  340. 

618,  525;   Blisset  v.  Daniel,  10  Ha.  9.  Pollock's  Principles  of  Contract, 

493,  522,  527.     See  the  section  "  Of  90,  104. 

the  Powers  of  Majorities,"  Lindley,  i.  1.  Lindley,    i.    (3d   ed.),  .717;    al- 

(Ewell's  ed.),  618-630.  most  in  the  same  words  is  I.  C.  A. 

253,  sub-s.  6;  Gilm.  Part.  71,  197. 
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nersfaip  is  presumed  to  be  founded  on  personal  confidence  between  the 
partners,  and  therefore  not  to  admit  of  its  rights  and  duties  being  trans- 
ferred, as  a  matter  of  course,  to  representatives  or  assignees.  A  partner 
can,  indeed,  assign  or  mortgage  to  a  stranger  his  interest  in  the  profits 
of  the  firm;  and  the  assignee  or  mortgagee  will  thereby  acquire  "  a  right 
to  payment  of  what,  upon  taking  the  accounts  of  the  partnership,  may  be 
due  to  the  assignor  or  mortgagor."  *  It  is  at  least  doubtful  whether  he 
can  call  on  the  other  partners  to  account  with  him,  and  his  claim  is  sub- 
ject to  all  their  existing  rights.' 

"  If  the  partnership  is  at  will,  the  assignment  dissolres  it;  and  if  the 
partnership  is  not  at  will,  the  other  members  are  entitled  to  treat  the 
assignment  as  a  cause  of  dissolution." 

Sub-Partnership. 

An  unauthorized  attempt  by  one  partner  to  admit  a  new  member  into 
the  firm,  otherwise  than  by  assignment  of  his  share,  would  hare,  at  most, 
the  effect  of  creating  a  9uh-parin9rBhip  between  himself  and  the  new  per- 
son; that  is,  there  would  be  as  between  themselres  a  partnership  in  his 
share  of  the  profits  of  the  original  firm.  But  as  against  the  original  firm 
itself  the  new-comer  would  hare  no  rights  whateyer.^ 

Shares  transferable  by  Agreement 

On  the  other  hand,  the  interest  of  all  or  any  of  the  partners  may  be 
made  assignable  or  transmissible  by  exiHress  agreement;  and  such  agree- 
ment may  be  embodied,  once  for  all,  in  the  original  constitution  of  the 
partnership.^ 

ARTICLE  39. 

CUSTODY  AUTD  INSPECTION  OF  PARTNERSHIP  BOOKS. 

The  partnership  books  must  be  kept  at  the  place  of  busi- 
ness of  the  partnership  (or  the  principal  place,  if  there  is 
more  than  one),  and  every  partner  is  entitled  to  have  access 
to  them,  and  to  inspect  and  transcribe  the  same,  or  any  of 
them,  when  he  may  think  proper.* 

3.  Lindley,  i.    (3d  ed.),  718,  719.  (3d  ed.),  828.  Where  a  firm  has  more 

3.  Kelly  v.  Hutton,  3  Ch.  703.  than  one  place  of  business,  it  should 

4.  Lindley,  i.  (3d  ed.),  55;  Brown  always  be  expressly  provided  by  the 
V.  De  Tastet,  Jac.  284.  partnership    articles    which    shall    be 

6.  Lindley,  i.   (3d  ed.),  719.  considered  the  principal  place  of  busi- 

6.  Greatrex  v.  Greatrex,   1  De  G.  ness  and  where  the  books  are  to  be 

&  Sm.  692,  see  the  terms  of  the  order  kept. 

there;    Gilm.   Part.   371;    Lindley,   i.  •  .... 
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It  must  be  observed  that  this  rule»  like  the  foregoing  ones  from  Art 
Sa  onwards,  is  subject  to  any  special  agreement  that  may  be  made  be- 
tween the  partners. 

AETICLE  40. 

PABTNEB   CANNOT   BB   EXPBLLBD   UNLESS   TJNDEB   EXPBBSS   POWEB. 

No  majority  of  the  partners  can  expel  any  partner,  unless 
a  power  to  do  so  has  been  conferred  by  express  agreement 
between  the  partners.^ 

Where  such  power  is  conferred,  it  must  be  exercised  only 
in  good  faith  with  a  view  to  the  benefit  of  the  firm,®  and  the 
partner  whom  it  is  sought  to  expel  must  have  an  oppor- 
tunity of  being  heard.^ 

Effect  of  attempted  irregular  Expulsion. 

If  it  is  attempted  to  expel  a  partner  contrary  to  this  rule — 
as,  for  instance,  without  hearing  him — the  attempted  ex- 
pulsion is  merely  void.  The  party  does  not  cease  to  be  a 
partner,  and  therefore  sustains  no  loss  in  contemplation  of 
law,  and  has  no  cause  of  action  for  damages:  ^  his  remedy 
is  to  claim  reinstatement  in  his  rights  as  a  partner,  which 
he  can  effectually  do.^ 

It  is  difficult  to  say  how  the  C!ourt  would  treat  a  clause 
expressly  giving  power  to  expel  a  partner  not  only  without 
assigning  specific  reasons,  but  without  hearing  him.  There 
can  be  little  doubt  that  at  one  time  it  would  have  been  held 
void.  At  the  present  day  it  seems  more  likely  that  effect 
would  be  given  to  it,  if  such  appeared  to  be  the  real  inten- 
tion of  th  parties;  but  at  any  rate  the  clearest  and  most  ex- 
press words  would  be  required  to  show  such  an  intention. 

ARTICLE  41. 

BBTIBEMENT  FBOM  PABTNEBSHIP  FOB  A  TEBM  ONLY  BY  CONSENT. 

Where  a  partnership  has  been  entered  into  for  a  fixed 

»         — ««^_»__^^___— ^^_— — ^— ^-^-^^-^— — ^— ^— — ^— 

7.  2  Lind.  Part.  (Eweirs  ed.),  427,  Lindley,  ii.  (3d  ed.),  870;  id.  (EwelFs 
674.  ed.),  427,  574,  575. 

8.  Compare  Art.  35,  above;  Blisset         1.  Wood  v.  Wood,  laat  note. 

▼.  Daniel,  10  Ha.  493.  «.  Blisset  v.  Daniel^  10  Ha.  493. 

9.  Wood  V.  Wood,  L.  R.  9  Ex.  190; 
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.term,  no  partner  can  retire  from  it  during  snch  term,  except 
with  the  consent  of  all  the  partners,  or  in  the  exercise  of  an 
option  previously  conferred  by  express  agreement.' 

AKTICLE  42. 

RETIREMENT  FBOM  PARTNERSHIP  AT  WILL. 

Where  no  fixed  term  has  been  agreed  upon  for  the  dura- 
tion of  the  partnership,  any  partner  may  retire  from  it  at 
any  time  [and  for  any  reason],  upon  giving  express  notice 
of  his  intention  so  to  do  to  all  the  other  partners.* 

Where  the  partnership  was  originally  constituted  by 
deed,  it  is  doubtful  whether  such  notice  must  be  under  seal.' 

ARTICLE  48. 

WHERE  PARTNERSHIP  FOR  TERM  IS  CONTINUED  OVER>  CONTINUANCE 
ON  OLD  TERMS  PRESUMED. 

Where  a  partnership  entered  into  for  a  fixed  term  is  con- 
tinued after  the  term  has  expired,  and  without  any  new 
agreement,  the  rights  and  duties  of  the  partners  remain  the 
same  as  they  were  at  the  expiration  of  the  term,  so  far  as 
consistent  with  the  right  of  any  partner  to  determine  the 
partnership  at  will.* 

A  continuance  of  the  business  by  the  acting  partner  or 
partners,  without  any  settlement  or  liquidation  of  the  part- 
nership affairs,  is  presumed  to  be  a  continuance  of  the  part- 
nership.^ 

ILLUSTRATIONS. 

1.  A  clause  in  partnership  articles  entered  into  between  A  and  B,  for 
a  fixed  term,  provides  that,  "  in  case  either  of  the  said  partners  shall  de- 
part this  life  during  the  said  copartnership  term/'  the  surviving  partner 

3.  I.  C.  A.  253,  8ub-8.  9  (slightly  6.  I.  C.  A.  256  (slightly  altered) ; 
altered) ;  Lindley,  i.  (3d  ed.),  757.  Lindley,  ii.  (3d  ed.),  847;  id.  (Ewell's 

4.  Gilm.  Part.  570.  ed.),  410. 

5.  Lindley,  i.  (3d  ed.),  232,  233;  7.  Parsons  v.  Hayward,  4  D.  F.  J, 
Crawshay  v.  Maule,   1   Swanst.   508.  474;  Gilm.  Part,  supra. 

See,  further,  as  to  this.  Art.  47,  be- 
low; also  Gilm.  Part.  570. 
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Bhall  purchase  his  share  at  a  fixed  value.  A  and  B  contiaae  their  busi- 
ness in  partnership  after  the  expiration  of  the  term.  This  clause  is  still 
applicable  on  the  death  of  either  of  them.^ 

2.  Articles  for  a  partnership  for  one  year  contain  an  arbitration  clause, 
and  the  partnership  is  continued  beyond  the  year.  The  arbitration  clause 
is  sUU  binding.' 

3.  A  and  B  are  partners  for  seven  years,  A  taking  no  active  part  in  the 
business.  After  the  end  of  the  seven  years  B  continues  the  business,  in 
the  name,  on  the  premises,  and  with  the  property  of  the  firm,  and  without 
coming  to  an  account  The  partnership  is  not  dissolved,  and  A  is  en- 
titled to  participate,  on  the  terms  of  the  original  agreement,  in  the  profits 
thus  made  by.  B.^ 

4.  Partnership  articles  provide  that  a  partner  wishing  to  retire  shall 
give  notice  of  his  intention  a  certain  time  beforehand.  If  the  partner- 
ship is  continued  beyond  the  original  term,  this  provision  does  not  hold 
good,  as  not  being  consistent  with  a  partnership  at  will.* 

Where  Business  continued  by  surviving  Partners. 

The  same  rule  has  been  substantially  acted  upon  in  the  case  of  a  busi- 
ness being  continued  by  the  surviving  partners  after  the  death  of  a  mem- 
ber of  the  original  firm;  ^  the  court  inferred  as  a  fact,  from  their  conduct, 
that  the  business  was  continued  on  the  old  terms;  but  it  is  probably  safe 
to  assume  that  here,  also,  if  there  were  nothing  more  than  a  want  of  evi- 
dence to  the  contrary,  a  continuance  on  the  old  terms  would  be  presumed. 

ARTICLE  44. 

PARTNERS  MUST  ACT  FOR  COMMON  ADVANTAGE. 

**  Partners  are  bound  to  carry  on  the  business  of  the  part- 
nership for  the  greatest  common  advantage,  to  be  just  and 
faithful  to  each  other,  and  to  render  true  accounts  and  full 
information  of  all  things  affecting  the  partnership  to  any 
partner  or  his  legal  representatives.*^* 

This  is  a  fundamental  rule,  for  which  it  would  be  idle  to  cite  specific 
authority. 
Where  written  partnership  articles  are  entered  into,  a  clause  to  thia 

8.  Essex  V.  Essex,  20  Beav.  442.  1  D.  J.  S.  409;  see  the  M.  R.'s  judg* 

9.  Gillett  v.  Thornton.  19  Eq.  599.        ment,  32  Beav.  21. 

1.  Parsons   v.    Hayward,    4   D.    F.  3.  King  v.  Chuck,  17  Beav.  325. 

J.  474.  4.  I.    C.    A.    257;    1    Lind.    Part, 

2.  Featherstonhaugh  v.  Fenwick,  17       ( Swell's  ed.),  303  et  acq,,  and  notes. 
Ves.  307;  Cark  v.  Leach,  32  Beav.  14, 
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effect  i8  almost  always  inserted.  There  is  no  doubt,  however,  that  the 
obligation  of  uberrima  fides  \b  incidental  to  the  nature  of  the  partnership 
contract,  and  the  only  object  of  expressing  it  on  these  occasions  is  to 
remind  the  partners  of  the  duties  imposed  on  them  by  the  general  law. 
The  same  remark  applies  to  several  other  things  which  are  usually  ex- 
pressed in  such  instruments.  The  practice  is  not  altogether  consistent 
with  the  general  principles  of  conveyancing,  but  appears  In  this  case  to 
be  reasonable  and  useful. 


ARTICLE  45. 

PABTNEBS  MUST   NOT   MAKE  PRIVATE   GAIK   BY   PABTNEBSHIP 

TBANSACTIONS, 

Every  partner  mnst  acconnt  to  the  firm  for  any  benefit 
derived  by  him  from  a  transaction  concerning  the  partner- 
ship.* 

ILDUSTEATIONS. 

1.  A,  B,  and  C  are  partners  in  trade.  C,  without  the  knowledge  of  A 
and  B,  obtains  for  his  sole  benefit  a  renewal  of  the  lease  of  the  house  in 
which  the  partnership  business  is  carried  on.  A  and  B  may,  at  their 
option,  treat  the  renewed  lease  as  partnership  property.* 

It  would  [probably]  make  no  difference  if  C  had  given  notice  to  A  and 
B  that  he  Intended  to  apply  for  a  renewal  of  the  lease  for  his  own  exclu- 
sive benefit^ 

2.  A,  B,  C,  and  D  are  partners  in  the  business  of  sugar  refiners.  C  is 
the  managing  partner,  and  also  does  business  separately,  with  the  con- 
sent of  the  others,  as  a  sugar  dealer.  He  buys  sugar  in  his  separate  busi- 
ness and  sells  it  to  the  firm,  at  a  profit,  at  the  fair  market  price  of  the 
day,  but  without  letting  the  other  partners  know  that  the  sugar  is  his. 
The  firm  is  entitled  to  the  profit  made  on  every  such  sale.* 

3.  A,  B,  and  C  acquire  the  lease  of  certain  works  for  the  purposes  of  a 
business  carried  on  by  them  in  partnership,  A  conducting  the  transaction 
with  the  former  lessees  on  behalf  of  the  firm.  The  former  lessees,  being 
anxious  to  find  a  responsible  assignee  and  get  the  works  off  th^r  hands, 
pay  a  premium  to  A.  A  must  account  to  his  partners  for  the  money  thus 
received.* 

6.  I.  C.  A.  258   (slightly  altered) ;  7.  Clegg  v.  Edmondaon,  8  D.  M.  G. 

1  Lind.  Part.  ib.  787,  807. 

6.  Featherstonhaugb  v.  Fen  wick,  17         8.  Bentley  v.  Craven,  18  Beav.  75. 
Ves.  298;  I.  C.  A.  258;  Illust.  a.  9.  Fawcett  v.  Whitehouae,  1  Buss. 

&  M.  131. 
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Duties  of  surviving  Partners  in  this  Respect 

This  rule  holds  good  as  between  a  surviving  partner  or 
surviving  partners  and  the  representatives  of  a  deceased 
partner  until  the  affairs  of  the  firm  have  been  completely 
wound  up;  thus,  if  there  are  leaseholds  belonging  to  the 
partnership,  and  the  surviving  partner  renews  the  lease 
before  his  relations  with  the  representatives  of  the  deceased 
partner  are  completely  determined,  the  renewed  lease  must 
be  treated  as  partnership  property.* 

Parallel  Rule  in  Agency. 

The  general  principle  is  one  of  those  which  the  law  of  partnership 
takes  from  agency,  considering  each  partner  as  agent  for  the  firm;  or  it 
is,  perhaps,  better  to  say  that  it  is  established  in  both  these  branches  of 
the  law  on  similar  grounds.  The  rule  that  an  agent  must  not  deal  on 
his  own  account,  or  make  any  undisclosed  profit  for  himself  in  the  buBi« 
ness  of  his  agency,  is  a  stringent  and  universal  one.' 

ARTICLE  46. 

PABTNEB  MUST  NOT  COMPETE  WITH  FIBM. 

**  If  a  partner,  without  the  consent  of  the  other  partners, 
carries  on  [either  openly  or  secretly]  any  business  compet- 
ing or  interfering  with  that  of  the  firm,  he  must  account  to 
the  firm  for  all  profits  made  in  such  business,  and  must  make 
compensation  to  the  firm  for  any  loss  occasioned  thereby/' ' 

This  is  an  elementary  rule  analogous  to  the  last.  It  follows  that  no 
partner  can»  without  the  consent  of  the  rest,  be  a  member  of  another 
firm  carrying  on  the  like  business  in  the  same  field  of  competition;  and 
if  that  consent  is  given  he  is  limited  by  its  terms.  And  if  special  knowl- 
edge is  acquired  by  him  as  a  member  of  the  one  firm  he  must  not  use 

1.  Clements  y.  Hall,  2  De  G.  ft  J.  2.  Story  on  Agency,   S§   210,  211; 

173,    186.    The   surviving   partner   is  Parker  v.  McKenna,  10  Ch.  96;  Hay's 

sometimes  called  a  trustee,  or  qttoH  Case,  lb.  593;  Dunne  v.  English,  18 

trustee,  of  the  partnership  property.  Eq.  524.    See,  ante,  Agency. 

But  this  use  of  the  term  is  at  least  3.  I.  C.  A.  259;  Lindley,  i.  (3d  ed.), 

doubtful;    see   Lord    Westbury*s    re-  611-613;   id.    (Ewell's  ed.),  312,  and 

marks  in  Knox  v.  Gye,  L.  R.  6  H.  L.  notes. 
676;    Alder   v.   Fouraere,   3   Swanst. 
489. 
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It  for  the  benefit  of  the  other  and  to  the  prejudice  of  the  Ihrst  And  this 
equally  holds  If  several  members,  or  even  all  the  members  but  one»  are 
common  to  both  firms. 

If  A,  B,  C,  and  D  are  the  proprietors  of  a  morning  newspaper,  and  A, 
B,  and  C  the  proprietors  of  an  evening  newspaper,  for  whi<^  the  types 
and  plant  of  the  morning  paper  are  used  by  agreement,  D  may  restrain 
A,  B,  and  C  from  first  publishing  in  A,  B,  and  C's  evening  paper  intelli- 
gence obtained  by  the  agency  of  the  morning  paper,  and  at  the  expense 
of  the  firm  of  A,  B,  C.  and  D.^ 

4.  Glassington  v.  Thwaites,  1  Sim. 
k  St.  124. 
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PARTn. 

THE  DISSOLUTION  OP  PAKTNERSHIP8. 

CHAPTER  VII. 

OF   DISSOLUTION    AND   ITS    CONSEQUENCES. 

Where  there  is  no  agreement  to  the  contrary  between  the 
partners,  the  dissolntion  of  a  partnership  takes  place  in  any 
of  the  events  spedfled  in  the  four  foUe^dng  articles: 

ARTICLE  47. 

DISSOLUTION  OF  PARTNERSHIP  BY  RETIREMENT  OF  PARTNER. 

If  any  partner  gives  notice  to  the  other  or  others  of  his 
intention  to  dissolve  the  partnership,  the  partnerships  is 
dissolved  as  from  the  date  of  snch  notice. 

**  Where  no  term  is  expressly  limited  for  its  duration, 
and  there  is  nothing  in  the  contract  to  fix  it,  the  partnership 
may  be  terminated  at  a  moment's  notice  by  either  party.* 
By  that  notice  the  partnership  is  dissolved  to  this  extent: 
that  the  Court  will  compel  the  parties  to  act  as  partners  in 
a  partnership  existing  only  for  the  purpose  of  winding  up 
the  affairs. ''« 

The  dissolution  takes  place  as  from  the  date  of  the  notice, 
and  without  regard  to  the  state  of  mind  of  the  partner  to 
whom  the  notice  is  given.  Insanity  on  his  part  does  not 
make  it  less  effectual.*  Of  insanity  as  a  special  ground  of 
dissolution,  when  the  partnership  is  not  a  will,  we  shall 
speak  presently.  A  valid  notice  of  dissolution,  once  given, 
cannot  be  withdrawn  except  by  consent  of  all  the  partners.* 

Where  a  partnership  has  been  entered  into  for  a  fixed 
term,  the  partnership  is  at  the  end  of  that  term  dissolved 
**  by   effluxion   of   time,''   without   any   further   act   or 

notice,  except  in  the  cases  mentioned  in  Art.  43,  above. 

-"  

1.  Gilm.  Part.  570;   2  Lind.  Part.  8.  HeUersh  v.  Keen,  27  Beav.  236; 

(Ewell's  ed,),  571,  and  cases  cited.         Jones  y.  Uoyd,  18  q.  265. 

t.  Crawshay  y.  Maule,   1   Swanst.         4.  Jones  y.  Lloyd,  18  £q.  271. 
508. 

[671] 
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AKTICLE  48. 

BY  BAWKBUPTCT,  ETC.,  OF  PARTITBB.* 

The  alienation  of  any  partner's  share  by  operation  of  law 
dissolves  the  partnership. 

ILLUSTRATIONS. 

If  a  partner  becomes  bankrupt  or  is  outlawed,  or  if  his  interest  in  the 
partnership  property  is  taken  in  execution,*  or  if  a  female  partner  mar- 
ries  7  without  settling  her  share  in  the  partnership  to  her  separate  use,' 
the  partnership  is  thereby  dissolved.' 


ARTICLE  49. 


BY  DEATH  OF  PABTNEE.* 


The  death  of  any  partner  dissolves  the  partnersh^.* 
Explanation. — ^In  the  absence  of  any  previous  agreement 
to  the  contrary,  the  partnership  is  dissolved  in  any  of  the 
cases  mentioned  in  the  three  foregoing  Articles  as  between 


«.  Gilm.  Part.  575. 

6.  Lindley,  i.  (3d  ed.),  712.  Before 
the  Judicature  Acts  the  taking  of 
partnership  property  in  execution  for 
a  partner's  separate  debt  was  an  in 
convenient  and  complicated  process. 
The  sheriff  could  sell  only  the  judg* 
meut  debtor's  interest  in  the  goods 
seized,  and  the  purchaser's  title  was 
subject  to  all  the  rights  of  the  other 
partners,  which  could  be  ascertained 
only  by  a  distinct  suit  in  equity.  See 
Lindley,  1.  (3d  ed.),  708  aeq.  The 
matter  may  now  be  dealt  with  by  a 
Judge's  order  made  on  interpleader 
summons  at  chambers.  It  is  referred 
to  a  Master  to  take  the  partnership 
accounts,  and  all  further  questions 
are  reserved  till  after  his  report.  At 
the  same  time  a  solvent  partner  may 
(it  is  suggested)  be  appointed  re- 
ceiver and  manager  of  the  partner- 
ship assets,  with  a  direction  to  ac- 


count to  the  Master  when  required. 

7.  See  Gilm.  Part.  576. 

8.  There  appears  to  be  no  reason 
why  such  a  settlement  should  not  be 
made;  and,  if  it  is  made,  there  is  no 
reason  why  the  partnership  should  be 
dissolved.  And  qu,  whether  s.  1  of 
the  Married  Women's  Property  Act, 
1870,  has  not  the  same  ^ect  even 
if  there  is  no  settlement.  See  Lind- 
ley, i.  (3d  ed.),  86,  87.  Re  Childs,  9 
Ch.  508,  shows  that  for  administra- 
tive purposes  at  least,  a  wife  entitled, 
for  her  separate  use,  to  a  share  of  the 
profits  of  her  husband's  business  may 
be  considered  as  his  partner.  Consult 
the  local  statutes. 

9.  Lindley,  i.  (3d  ed.),  241. 

1.  Gilm.  Part.  263,  573;  Solomon 
▼.  Kirkwood,  55  Mich.  259;  Gilm. 
Gases  Part.  589.  No  notice  or  judi- 
cial decree  is  necessary.    Id. 

S.  lb.  i.  (3d  ed.),  242. 
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all  the  members  of  the  firm,  and  not  only  to  that  partner  who 
retires,  or  who  dies,  or  whose  share  becomes  alienated. 

AETICLE  50. 

BY  ASSIGNMENT   OF  PABTNEB's  SHABB  IN  PABTNEBSHIP  AT   WILI^ 

If  any  partner  assigns  or  encumbers  his  interest  in  the 
property  or  profits  of  the  firm,  the  partnership  not  being 
for  a  fixed  term,  the  partnership  is  thereby  dissolved.* 

AETICLE  51. 

BT  BUSINESS  OF  PABTNEBSHIP  BECOMING  UNLAWFUI^ 

A  partnership  is  in  every  case  dissolved  by  the  happening 
of  an  event  which  makes  it  unlawful  for  the  business  of  the 
firm  to  be  carried  on,  or  for  the  members  of  the  firm  to  carry 
it  on  in  partnership.-* 

ILLUSTBATIONS. 

1.  A  and  B  charter  a  ship  to  go  to  a  foreign  port  and  receive  a  cargo 
on  their  Joint  adventure.  War  breaks  out  between  England  and  the 
country  where  the  port  is  situated  before  the  ship  arrires  at  the  port, 
and  continues  until  after  the  time  appointed  for  loading.  The  partnership 
between  A  and  B  is  dissolved.^ 

2.  [Where  a  State  law  absolutely  prohibited  circuit  judges  from  practic- 
ing law,  the  election  of  a  memA>er  ot  the  firm  to  that  office  dissolved  the 
firm  by  operati<m  of  law]  * 

3.  A,  an  Bnglishman,  and  domiciled  in  England,  is  a  partner  with  B,  a 
domiciled  foreigner.  War  breaks  out  between  England  and  the  country 
of  B's  domicile.    The  partnership  between  A  and  B  is  dissolved.^ 

AETICLE  52. 

CAUSE   FOB  DISSOLUTION   OF  PABTNEBSHIP   BY  THE   COUET. 

The  Court,*  or,  in  the  case  of  a  partner  becoming  Innatic, 

3.  See  on  Art.  38,  above;  Gilm.  6.  Gilm.  Part.  578,  citing  Justice 
Part.  678.                                                      v.  Lairy,  19  Ind.  App.  372. 

4.  Lindley,  i.   (3d  ed.),  243;  I.  C.         7.  Griswold     v.     Waddington,     15 

A.  255;   Gilm.  Part.   578,  and  cases      Johns.  57;  16  lb.  438. 

cited.  S.  All  causes  and  matters  for  the 

5.  See  Esposito  v.  Bowden,  7  E.  &     dissolution    of    partnerships,    or    the 

B.  763.  taking  of   partnership   accounts,   are 

43 
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the  Lord  Chancellor,*  may  dissolve  the  partnership,  at  the 
snit  of  a  partner,  in  any  of  the  following  cases: 

1.  When  a  partner  is  found  lunatic  by  inquisition,  or  is 

shown  to  the  satisfaction  of  the  Court  to  be  of  per- 
manently unsound  mind.^ 

2.  When  a  partner,  other  than  the  partner  suing,  becomes 

in  any  other  way  permanently  incapable  of  perform- 
ing his  part  of  the  partnership  contract.* 

3.  When  a  partner,  other  than  the  partner  suing,  be- 

comes liable  to  a  criminal  prosecution.^ 

4.  When  a  partner,  other  than  the  partner  suing,  so  con- 

ducts himself  in  matters  relating  to  the  partnership 
business  that  it  is  not  reasonably  practical  for  the 
other  partner,  or  partners,  to  carry  on  the  business 
in  partnership  with  him.* 

5.  When  a  partner,  other  than  the  partner  suing,  the 

partnership  being  for  a  fixed  term,  assigns  or  en- 
cumbers his  interest  in  the  property  or  profits  of  the 
firm.*^ 

6.  When  the  business  of  the  partnership  can  only  be  car- 

ried on  at  a  loss.* 

Dissolution  at  Suit  of  Partner  of  unsound  MindJ 

It  is  to  be  observed  that  the  right  of  having  the  partnership  dissolved 
in  the  case  of  one  partner  becoming  insane  is  not  confined  to  his  fellow- 
partners.    A  dissolution  may  be  sought  and  obtained  on  behalf  of  the 

Assigned    to    the    Chancery    DiviBion  8.  Essell  v.  Hayward,  30  Beav.  158; 

(subject  to  Rules  of  Court  or  orders  Gilm.  Part.  585. 

of  transfer)   by  s.  34  of  the  Judica-  4.  Harrison   v.  Tennant,   21   Beav. 

ture  Act,  1873.   In  the  U.  S.  the  pro-  482;  Gilm.  Part.  686. 

ceeding  is  by  bill  of  equity  or  other  5.  Art.  38,  above;  Gilm.  Part.  678. 

corresponding  proceedings.  6.  Jennings  v.  Baddeley,  3  K.  &  J. 

9.  Lunacy  Regulation  Act,  1863,  16  78;  Gilm.  Part.  681. 

&  17  Vict.  c.  70,  8.  123.  7.  When  the  incapacity  i^  but  tem-. 

1.  Lindley,  i.  (3d  ed.),  235-238;  porary  the  court  will  not  decree  a 
Gilm.  Part.  583;  Jones  v.  Hoy,  2  M.  dissolution,  but  will  wait  to  see 
k  K.  125 ;  Anon.  2  K.  ft  J.  441 ;  Leaf  whether  there  be  any  improvement. 
V.  Coles,  1  D.  M.  G.  171.  Gilm.  Part  683. 

2.  Whitwell    v.    Arthur,   36   Beav. 
140;  Gilm.  Part.  683. 
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lunatic  partner  himself;  and  this  may  be  done  either  by  his  committee 
in  lunacy  under  the  Lunacy  Regulation  Act,  or,  where  he  has  not  been 
found  lunatic  by  inquisition,  by  an  action  brought  in  his  name  in  the 
Chancery  Division  by  another  person  as  his  next  friend.  In  the  latter 
case  the  court  may,  if  it  thinks  fit,  direct  an  application  to  be  made  in 
lunacy  before  finally  disposing  of  the  cause.* 

I  • 

What  Conduct  of  a  Partner  is  Ground  for  Dissolution.^       : 

It  is  rather  diflScnlt  to  fix  the  point  at  which  acts  of  a 
partner  tending  to  shake  the  credit  of  the  firm  and  the  other 
partners*  confidence  in  him  become  sufficient  gronnd  for 
demanding  a  dissolution.  The  fact  that  a  particular  part- 
ner's  continuance  in  the  firm  is  injurious  to  its  credit  and 
custom  is  not  of  itself  ground  for  a  dissolution  where  it  can* 
not  be  imputed  to  that  partner  *s  own  wilful  misconducts 
'  In  a  case  where  one  partner  had  been  insane  for  a  time,  and 
while  insane  had  attempted  suicide,  this  was  held  not  to  be 
a  cause  for  dissolution,  although  it  was  strongly  urged  that 
the  credit  of  the  firm  could  not  be  preserved  if  he  remained 
in  it.^  On  the  other  hand,  conduct  of  a  partner  in  the  busi- 
ness carried  on  by  the  fiirm  and  its  predecessors,  though  not 
in  the  actual  business  of  the  existing  firm,  which  was  cal- 
culated to  destroy  mutual  confidence  among  the  partners, 
has  been  held  sufficient  ground  for  a  dissolution.* 

Actual  malversation  of  one  partner  in  the  partnership 
affairs,  such  as  failing  to  account  for  sums  received,'  is 
ground  for  a  dissolution;  so  is  a  state  of  hostility  between 
the  partners  which  has  become  chronic  and  renders  mutual 
confidence  impossible,  as  where  they  have  habitually 
charged  one  another,*  or  one  partner  has  habitually  charged 
another,^  with  gross  misconduct  in  the  partnership  affairs.* 

S.  Jones  V.  Lloyd,  18  £q.  265.  8.  Cheemsan  v.  Price,  35  Beav.  142. 

9.  In  cases  of  fraud,  imposition  and  4.  Baxter   v.   West,    1   Dr.  &   Sm. 

oppression  in  the  original  agreement,  173. 

the  partnership  may  be  declared  void  S.  Watney  v.  Wells,  30  Bea?.  56; 

mb  initio.    Gilm.  Part.  580.  Leary  y.  Shout,  33  Beav.  582. 

1.  Anon.  2  K.  &  J.  441,  452.  6.  See  Atwood  v.  Maude,  3  Ch.  373; 

S.  Harrison  v.  Tennant,  21   Beav.  Gilm.  Part.  585,  and  cases  cited. 
483. 
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ARTICLE  53. 

BIGHTS  OF  OREDITOBS  AQAINST  APPARENT  MBMBBB8  OF  FIBM. 

The  rights  of  a  creditor  of  a  firm  against  its  apparent 
members  are  not  affected  by  any  dissolution  or  change  in 
the  firm  of  which  such  creditor  had  not  notice.'^ 

An  advertisement  in  the  **  London  Gazette  ''  is  equiv- 
alent to  notice  as  to  creditors  who  were  not  in  fact  custom- 
ers of  the  firm  before  the  time  of  the  dissolution  or  change.^ 

Exceptions. — The  estate  of  a  partner  who  dies,®  or  who 
becomes  bankrupt,^  or  of  a  partner  who,  not  having  been 
known  to  the  creditor  to  be  a  partner,  retires  from  the  firm,* 
is  not  liable  for  partnership  debts  contracted  after  the  date 
of  the  death,  bankruptcy,  or  retirement  respectivelj^.^ 

ILLUSTRATIONS. 

1.  A  and  B,  partners  in  trade,  agree  to  dissolye  the  partnership,  and 
execute  a  deed  for  that  purpose,  declaring  the  partnership  dissolved  aa 
from  the  1st  of  January;  but  they  do  not  discontinue  the  business  of  the 
firm  or  give  notice  of  the  dissolution.  On  the  1st  of  February  A  endorses 
a  bill  in  the  partnership  name  to  C,  who  is  not  aware  of  the  dissolution. 
The  firm  is  liable  on  the  bill.^ 

2.  A  bill  is  drawn  on  a  firm  in  its  usual  name  of  the  M.  Company,  and 
accepted  by  an  authorised  agent  A  was  formerly  a  partner  in  the  firm, 
but  not  to  the  knowledge  of  B,  the  holder  of  the  bill,  and  ceased  to  be  so 
before  the  date  of  the  bill.    B  cannot  sue  A  upon  the  bill.s 

3.  A  is  a  partner  with  other  persons  in  a  bank.  A  dies,  and  the  sur-* 
Tivors  continue  the  business  under  the  same  firm.  Afterwards  the  firm 
becomes  insolvent  A's  estate  is  liable  to  customers  ot  the  bank  for  the 
balances  due  to  them  at  A's  death,  so  far  as  they  still  remain  due,  and 
for  other  partnership  liabilities  incurred  before  A's  death;  <  but  not  for 
any  debts  contracted  or  liabilities  incurred  by  the  firm  towards  custom- 
ers after  A's  death.'^ 

7.  Lindley,  i.   (3d  ed.),  421;  I.  C.         8.  See  Gilm.  Part.  265. 

A.  264.  4.  Per  Lord  Brougham^;   E»  parte 

8.  Lindley,  1.    (3d   ed.),  429,  430;      Robinson,  3  D.  ft  Ch.  388 

id.  (Ewell'8ed.),216.    A  similar  rule  5.  Carter  v.  Whalley,  1  B.  A  Ad. 

is    applied    in    this    country.     Gilm.  11. 

Part.  267.  6.  Devaynes  v.  Noble,  1  Mer.  529; 

9.  lb.  418.  Sleecli's  Case,   at  p.   539;    Clayton's 
1.  lb.  419.  Case,  at  p.  572. 

8.  Lind.  I.  (3d  ed.),  420.  7.  Brice's  Case,  lb.  622. 
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In  the  case  of  liabilities  of  the  firm  which  have  arisen  after  A's  death, 
it  makes  no  difference  that  at  the  time  when  the  partnership  liability 
aitMM  the  customer  believed  A  to  be  still  living  and  a  member  of  the 
firm.* 

AKTICLE  64. 

EIGHT  OF  PABTNBBS  tO  JTOTIFY  DI880LTJTIOK. 

On  the  dissolution  of  a  partnership,  or  retirement  of  a 
partner,  any  partner  may  pnblidy  notify  the  same,  and  may 
require  the  other  partner  or  partners  to  concnr  for  that  pur- 
pose in  all  necessary  or  proper  acts,  if  any,  which  cannot  be 
done  without  his  or  their  concurrence.* 

In  the  case  referred  to  it  appeared  to  be  the  practice  of  the  "  London 
Gazette  **  office  not  to  insert  a  notice  of  dissolution  unless  signed  by  all 
the  partners;  and  the  defendant,  who  had  refused  to  sign  a  notice,  wa» 
decreed  to  do  all  things  necessary  for  procuring  notice  of  the  diseolution 
to  be  inBWted  in  the  "  Gazette." 

•  ARTICLE  55. 

OONTIimiNO   ATJTHOEITT    OF    PABTITERS    FOB   FimPOSfiS    OF    WIND- 
ING UP. 

After  the  dissolution  of  a  firm,  the  authority  of  each 
partner  to  bind  the  firm,  and  the  other  rights  and  obli£p&- 
tions  of  the  partners,  continue,  notwithstanding  the  dissolu- 
tion, so  far  as  is  necessary  to  settle  and  liquidate  existing 
draoands,  and  to  complete  transactions  begnn  but  unfinished 
at  the  time  of  the  dissolution,^  but  not  otherwise. 

Exception. — ^The  firm  is  in  no  case  bound  by  the  act  of  a 
bankrupt  *  partner,  except  as  to  any  other  partner  who  may 
be  liable  under  Art.  13  or  Art.  14.* 

8.  Houlton's  Case,  lb.  616.  The  1.  Lindley,  i.  (3d  ed.),  427,  with 
judgment  itself  in  this  case  is  not  re>  sli^t  verbal  altermtion.  Gilm.  Part, 
ported;  but  it  appears  hj  the  ihar-  331;  Lyoti  t.  Haynes,  5  M*.  ft  Gr.  504, 
ginal  note  and  the  context  tiiat  it  fol*  541. 

lowed   Briee's    Case^    See,   generallj,  t.  Ba<ikniptcy  relates  back  to  the 

1    Lind.    Part.    (Ewell's   ed.),    *21S  completion  of  the  act  of  bankruptcy 

et  wq*,  and  American  c<Mn.  cited  in  on  which  the  order  of  adjudication  is 

notes.  made.     Bankruptcy  Act,  1869,  s.  11. 

9.  Troughton  v.  Hunter,  18  Beav.  See,  generally,  Ck)llier  on  Bankruptcy. 
470.  S.  Lindley,  ii.  1173. 
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ILLUSTRATIONS. 

1.  A  and  B  are  partners.  A  becomes  bankrupt.  B  oontinnes  to  carrj 
on  the  trade  of  the  firm,  and  pays  partnership  moneys  into  a  bank  to 
meet  current  bills  of  the  firm.  The  bank  is  entitled  to  this  money  as 
against  A's  trustee  in  bankruptcy.* 

2.  A  and  Q  are  partners  in  trade.  A  becomes  bankrupt.  The  Bolvent 
partner,  B,  but  not  other  persons  claiming  through  him  by  representa- 
tion or  assignment,  may,  notwithstanding  the  dissolution  of  the  partner- 
Bhip  wrought  by  A's  bankruptcy,  sell  any  of  the  partnership  goods  to  pay 
the  debts  of  the  firm,^  and  the  purchaser  will  be  entitled  to  the  entire 
property  in  such  goods  as  against  A's  trustee  in  bankruptcy.* 

3.  A  and  B,  share-brokers  in  partnership,  buy  certain  railway  shares. 
Before  the  shares  are  paid  for  they  dissolve  partnership.  Either  of  them 
may  pledge  the  shares  to  the  bankers  of  the  firm,  to  raiae  the  purchase 
money,  and  may  authorize  the  bankers  to  sell  the  shares  to  indemnify 
themselves.'^ 

4.  A  partner  authorized  to  draw  bills  in  the  name  of  the  firm  may  en- 
dorse in  the  name  of  the  firm  a  bill  which  has  been  properly  drawn  on 
behalf  of  the  firm,  and  payable  to  its  order,  during  the  existence  of  the 
partnership,  notwithstanding  that  the  firm  ha»  been  dissolved  between 
the  dates  of  the  drawing  and  of  the  endorsement.  The  partnership  may 
be  said  not  tp  be  dissolved  as  to  this  bill,  so  as  to  prevent  it  from  being 
endorsed  by  either  partner  in  the  name  of  the  firm.* 

6.  A  and  B,  having  been  partners  in  a  business,  dissolve  partnership, 
and  A  takes  over  the  business  and  pr(H>erty  of  the  firm.  If  A  gives  nego- 
tiable instruments  in  the  name  of  the  old  firm,  then  (subject  to  the  rights 
Of  creditors  of  the  firm  stated  in  Art.  53)  B  is  not  bound  thereby  *  unless 
he  has  specially  authorized  the  continued  use  of  the  name  for  that  pur- 
pose.^ 


4.  Woodbridge  v.  Swann,  4  B.  & 
Ad.  633. 

5.  Fraser  v.  Kershaw,  2  K.  A;  J. 
496.  The  authority  to  sell  is  ''per- 
sonal to  him  in  his  capacity  as  part- 
ner "   (p.  601). 

6.  Fox  v.  Hanbury,  Cow.  445.  See, 
generally,  Collier  on  Bankruptcy. 

7.  Butchart  v.  Dresser,  4  D.  M.  G. 
642. 

S.  Lewis  V.  Reilly,  1  Q.  B.  349;  see 
judgment  of  Lord  Denman,  C.  J.,  and 
Mr.  Justice  Lindley's  note,  i.  428. 
The  correctness  of  the  decision  has 


been  disputed  (lb.  424;  Dixon  on 
Partnership,  147,  499),  but  it  is 
treated  as  good  law  by  the  Ex.  Cb. 
in  Garland  v.  Jacomb,  L.  R.  8  Ex.  at 
p.  220.  Smith  v.  Winter,  4  M.  &  W. 
454  (not  cited  in  Lewis  v.  Reilly), 
certainly  seems  to  assume  the  neces- 
sity of  some  evidence  of  spcial  au- 
thority to  use  the  partnership  name 
in  this  way  after  dissolution  even  for 
the  purpose  of  liquidating  the  affairs 
of  the  firm. 

9.  Heath  v.  Sansom,  4  B.  ft  Ad.  172. 

1.  Smith  V.  Winter,  4  M.  A  W.  454, 
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CHAPTER  VrCL 

BIGHTS  OF  PASTITBBS  AFTBB  DISSOLUTIOir. 

ARTICLE  66. 

SIGHTS  OF  PABTNSBS  AS  TO  APPUOATIOK  OF  PABTKXBSHIP 

PEOPEBTY. 

''  Every  partner  has  a  rights''  as  against  the  other  part- 
ners in  the  firm  and  all  persons  claiming  through  them  in  re- 
spect of  their  interests  as  partners,  ^^  to  have  the  property  of 
the  partnership  applied  in  payment  of  the  debts  and  liabili- 
ties of  the  firm,''  and  to  have  the  surplus  assets,  after  such 
payment,  **  applied  in  payment  of  what  may  be  due  to  the 
partners  respectively,  after  deducting  what  may  be  due  from 
them  as  partners  to  the  firm;*'  *  and  for  that  purpose  any 
partner  or  his  representatives  may,  upon  the  termination 
of  the  partnership,  apply  to  the  Court  to  wind  up  the  busi- 
ness and  affairs  of  the  firm.* 

ILLUSTKATIONS. 

1.  One  of  tlie  partners  in  a  firm  becomes  bankmiH.  All  debts  due  from 
him  to  the  firm  must  be  satisfied  out  of  his  share  of  the  partnership  prop- 
erty before  recourse  is  had  to  such  share  for  payment  of  debts  due  either 
to  any  of  the  partners  on  his  private  account  or  to  any  other  person.' 

2.  A  creditor  of  one  partner  in  a  firm,  on  a  separate  account  uncon- 
nected with  the  partnership,  takes  his  share  in  the  partnership  property 
in  execution.  He  is  entitled,  at  most,  to  the  amount  of  that  partner's  in- 
terest after  deducting  everything  then  due  from  him  to  the  other  partners 
on  the  partnership  account;  <  but,  in  such  deduction,  debts  due  to  all  or 
any  of  the  other  partners,  otherwise  than  on  the  partnership  account,  are 
not  to  be  included.^ 

3.  A  and  B  are  partners,  having  equal  shares  in  their  business.    A  dies, 

1.  Lindley,  i.  (3d  ed.),  700;  Gilm.  4.  West  v.  Skip,  1  Ves.  Sen.  239, 
Part.  179,  394;  Groth  v.  Kersting,  23  243;  per  Lord  Mansfield,  Fox  v.  Han- 
Colo.  213;  Gilm.  Cot.  Part.  484.  bury,  Cowp.  at  p.  449. 

2.  Common  practice;  compare  I.  5.  Skipp  v.  Harwood,  2  Swanst. 
C.  A.  265.  587;  Lindley,  i.    (3d  ed.),  703.     See 

3.  Croft  V.  Pike,  3  P.  Wms.  180;  Gilm.  Part.  394. 
and  see  Ch.  xi.  Art.  75-78,  below. 
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and  B  continues  to  employ  his  share  of  the  partnership  capital  in  the 
business  without  authority,  thereby  becoming  liable  to  A's  estate  for  a 
moiety  of  the  profits.^  A's  estate  is  entitled,  not  only  to  a  moiety  of  the 
partnership  property,  but  to  a  Hen  upon  tJu  otiier  moMy  for  the  riiare 
of  profits  due  to  the  estate^ 

Nature  of  the  Right  as  Lien  or  Qtmsv-Lien.^ 

The  general  rule  has  been  thus  stated:  that,  "  on  the  dissolution  of  the 
partnership,  all  the  property  belonging  to  the  partnership  shall  be  sold, 
and  the  proceeds  of  the  sale,  after  discharging  all  the  partnership  debts 
and  liabilities,  shall  be  divided  among  the  partners  according  to  their 
respective  shares  in  the  capital."* 

The  right  of  each  partner  to  control,  within  certain  limits,  the  disposi- 
tion of  the  partnership  property  is  a  rather  peculiar  one.  It  exists  dur- 
ing the  partnership,  and  when  accounts  are  taken  and  the  partners'  shares 
ascertained,  from  time  to  time,  its  existence  is  assumed;  but  it  comes 
into  full  play  only  in  the  event  of  a  dissolution.  It  belongs  to  a  class  of 
rights  known  as  equitable  liene,  which  havB  nothing  to  do  with  possession, 
and  must,  therefore,  be  carefully  distinguished  from  the  posseesory  liens 
which  are  familiar  in  several  heads  of  the  common  law.  The  possessory 
lien  of  an  unpaid  vendor,  factor,  or  the  like,  is  a  mere  right  to  hold  the 
goods  of  another  man  until  he  makes  a  certain  payment;  it  does  not,  as 
a  rule,  carry  with  it  the  right  of  dealing  with  the  goods  in  any  way.^ 
Equitable  lien,  on  the  other  hand,  is  nothing  else  than  the  right  to  have 
a  specific  portion  of  property  dealt  with  in  a  particular  way  for  the  satis- 
faction of  specific  claims. 

Against  whom  available. 

The  lien,  or  quaei-Uen*  as  it  is  sometimes  called,  of  each  partner  on  the 
partnership  property  is  available  against  the  other  partners,  and  against 
all  persons  claiming  an  interest  in  a  partner's  share  as  such.  We  have 
already  seen  that  an  assignee  of  a  partner's  share  takes  it  subject  to  all 
claims  of  the  other  partners  (Art.  38).  But  a  purchaser  or  pledgee  of 
partnership  property  from  a  partner,  unless  he  has  notice  of  an  actual 
want  of  authority  to  dispose  of  it,  is  entitled  to  assume  that  his  money 
will  be  properly  applied  for  partnership  purposes,  and  may  rely  on  the 
disposing  partner's  receipt  as  a  complete  discharge.^    Likewise  the  indi- 

d.  See  Art.  60,  below.  9.  Darby  v.  Darby,  3  Drew,  at  p, 

7.  Stoeken  v.  Dawson,  9  Beav.  239.  503. 

8.  See,  generally,  as  to  the  nature  of  1.  See  Page  v.  Cowasjee  Eduljee, 
the  partners'    so-called    lien.     Gihn.  L.  R.  1  P.  C.  145. 

Part.    179,   400,   and  cases  cited;    I         2.  25  Beav.  286. 
Lind.  Part.  (Ewell's  ed.),  *353  et  seq.,        S.  Langmead's  Trusts, 
and  notes. 
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Yidnal  partners  cAnsot  require  a  judgment  creditor  of  the  firm  to  inirsue 
his  remedy  against  the  iMurtnership  property  before  having  recourse  to 
the  separate  propwty  of  the  partners;  *  for,  as  we  have  seen  above  (on 
Art  11),  English  law  does  not  recognise  the  firm  as  having  rights  or 
liabilities  distinct  from  those  of  the  individual  partners,  and  a  Judgment 
against  a  firm  of  partners  is  nothing  else  than  a  Judgment  against  the 
partners  as  Joint  debtors,  and  is  treated  like  any  other  Judgment  of  that 
nature.  Creditors,  on  the  other  hand,  have  no  specific  rights  against  any 
property  of  the  firm  accept  such  as  they  may  acquire  by  actually  taking 
it  in  execution.^ 

Applies  &nly  to  Partnership  Property  at  Date  of  Dissolution. 

During  a  partnership,  the  lien  in  question  attaches  to  all  partnership 
property  for  the  time  being.  Upon  a  dissolution,  it  extends  only  to  the 
partnership  property  existing  as  such  at  the  date  of  dissolution.  There- 
fore, if  one  of  two  partners  dies,  and  the  executors  of  the  deceased  part- 
ner allow  the  survivor  to  continue  the  business  of  the  firm,  there  will  be 
no  lien  in  their  favor  on  property  acquired  by  him  in  this  course  of  busi- 
ness in  addition  to,  or  in  substitution  for,  partnership  property;  and,  in 
the  event  of  the  surviving  partner's  bankruptcy,  goods  brought  into  the 
business  by  him  will  belong  to  his  creditors  in  the  new  business,  not  to 
the  creditors  of  the  former  partnership.*  It  is  probable,  however,  that  a 
surviving  partner  who  insisted  on  carrjring  on  the  business  against  the 
will  of  the  deceased  partner's  representatives  would  be  estopped  from 
showing  that  property  in  his  hands,  and  employed  in  the  business,  was 
not  part  of  the  actual  partnenriiip  assets.? 

ARTICLE  67. 

Sale  of  Good-Will  on  Dissolution. 

On  the  dissolution  of  a  partnership  every  partner  has  a 
rightj  in  the  absence  of  any.  agreement  to  the  contrary,  to 
have  the  good- will  of  the  business  sold  for  the  common  bene- 
fit of  all  the  partners.* 

4.  LiDdley  i.  (3d  ed.),  541,  700.  determination  of  the  partnership.  But 

5.  Stoclcen  v.  Dawson,  0  Beav.  S39.  this  dictum  relies  on  an  old  case  of 

6.  Payne  v.  Hornby,  25  Beav.  1^0,  Bucknal  v.  Roiston,  Pre.  Ch.  285, 
286,  287.  which  was  a  case  not  of  partnership 

7.  This  is  given  as  the  general  rule  at  all,  but  of  a  continuing  pledge  of 
in  Dixon  on  Partnership,  493,  and  stock  in  trade;  from  which  the  part- 
tlie  rule  in  Pajme  v.  Hornby  as  the  ner's  lien  is  expressly  distinguished 
exception;  and  a  dictum  of  Lord  in  Payne  v.  Hornby. 
Hardwicice's  is  there  cited  (West  v.  8.  Lindley,  ii.  (3d  ed.),  885;  Gilm. 
Skip,  1  Ves.  Sen.  244),  that  the  lien  Part.  136  et  acq, 

extends  to  stock  brought  in  after  the 
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Rights  and  Duties  of  Vendor  and  Purchaser  of  Oood-WiU. 

Explanation. — Where  the  good-will  of  a  business,  whether 
carried  on  in  partnership  or  not,  is  sold,  the  rights  and 
duties  of  the  vendor  and  purchaser  are  determined  by  the 
following  rules,  in  the  absence  of  any  special  agreement  ex- 
cluding or  varying  their  eflfect: 

a.  The  purchaser  alone  may  represent  himself  as  contin- 

uing or  succeeding  to  the  business  of  the  vendor.* 

b.  The  vendor  may,  nevertheless,  carry  on  a  similar  busi- 

ness in  competition  with  the  purchaser,  but  not  under 
the  name  of  the  former  firm,  nor  so  as  to  represent 
himself  as  continuing  or  succeeding  to  the  same 
business.^ 

c.  He  may  publicly  advertise  his  business,  but  must  not 

privately  or  specially  solicit  the  customers  of  the 
former  firuL* 

d.  The  purchaser  may  not  continue  to  use  the  name  of  the 

former  firm  without  qualification,  if  such  use  would 
expose  the  vendor  to  be  sued  as  an  apparent  partner 
in  the  business.^ 

e.  The  foregoing  rules  apply  to  the  sale  by  a  retiring 

partner,  or  a  surviving  partner,  or  the  representa- 
tives of  a  deceased  partner,  to  continuing  or  incom- 
ing partners,  or  to  any  other  purchaser  of  the  busi- 
ness of  the  firm,  of  his  or  their  share  or  interest  in 
the  good-will  of  the  business  carried  on  by  the  firm.* 

ILLUSTRATIONS. 

1.  A,  B,  and  C  have  carried  on  business  in  partnership  under  the  firm 
of  A  &  Co.  A  retires  from  the  firm  on  the  terms  of  the  other  partners 
purchasing  from  him  his  interest  in  the  business  and  good-will,  and  D  is 
taken  in  as  a  new  partner.    B,  C,  and  D  continue  the  business  under  the 

9.  Churton   v.   Douglas,  H.   R.   V.  partnership     cases.      Labouchere     y. 

Johns.  174.  Dawson,  above,  is  a  case  in  which  no 

1.  Labouchere  v.   Dawson,   13   Eq.  partnership  was  in  question.  See,  gen- 

822.  erally,  as  to  good-will,  Qilm.  Part.  136 

S.  Churton  v.  Douglas,  Johns.  190.  et  seg.;  2  Lind.  Part   (Ewell's  ed.), 

8.  The   rules    are,   in    fact,   estab-  489  et  seg,,  and  cases  cited  in  notes, 
lished  almost  entirely  by  decisions  on 
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firm  of  "  B,  G  &  D,  late  A  &  Ck>."   A  may  set  up  a  similar  busineoe  of  his 
own,  next  door  to  them,  but  not  under  the  firm  of  A  &  Co> 

2.  One  of  several  persons  carrying  on  business  in  partnership  having 
died,  the  affairs  of  the  partnership  are  wound  up  by  the  court,  and  a  sale 
of  the  partnership  assets,  including  the  good-will,  is  directed.  The  good- 
will must  not  be  valued  on  the  supposition  that  any  surviving  partner. 
If  he  does  iiot  himself  become  the  purchaser,  can  be  restrained  from, 
setting  up  the  same  kind  of  business  on  his  own  account;  ^  for  "  no  court 
can  prevent  the  lat6  panners  from  engaging  in  the  same  business,  and 
therefore  the  sale  cannot  proceed  upon  the  same  principles  as  if  a  court 
could  prevent  their  so  engaging."  * 


Nature  and  Incidents  of  "  Good-WilV* 

The  term  good-will  is  a  commercial  rather  than  a  legal  one,  nor  is  its 
use  confined  to  the  affairs  of  partnership  firms.  It  Is  well  understood 
la  business,  but  not  easy  to  define.  It  has  been  described  as  "  the  benefit 
arising  from  connection  and  reputation,"  ?  **the  probability  of  the  old 
customers  going  to  the  new  firm  "  which  has  acquired  the  business.^  That 
which  the  purchaser  of  a  good-will  actually  acquires,  as  between  him- 
self and  his  vendor.  Is  the  right  to  carry  on  the  same  business  under  the 
old  name  (with  such  addition  or  qualification,  if  any,  as  may  be  necessary 
for  the  protection  of  the  vendor  from  liability  or  exposure  to  litigation 
under  the  doctrine  of  "holding  out"),  and  to  represent  himself  to  former 
customers  as  the  successor  to  that  business.*  Unless  there  is  an  express 
agreement  to  the  contrary,  the  vendor  remains  free  to  compete  with  the 
purchaser  In  the  same  line  of  business;  ^  and  he  may  publish  to  the  world, 
by  advertisements  or  otherwise,  the  fact  that  he  carries  on  such  business. 
But  he  may  not  specially  solicit  the  customers  of  the  old  firm  to  transfer 
their  custom  to  him,>  and  he  must  not  use  the  name  of  the  old  firm  so  as 
to  represent  that  he  is  continuing,  not  merely  a  similar  business,  but  the 
9ante  business:  "  You  are  not  to  say,  I  am  the  owner  of  that  which  I  have 
sold."'    Probably  the  purchasers  of  the  business  might  successfully  ob- 

4.  Churton  v.  Douglas,  Johns.  174.  8.  Lord  Romilly,  M.  R.,  Labouchere 

5.  Hall  V.  Barrows,  4  D.  J.  S.  at  v.  Lawson,  13  Eq.  at  p.  324;  and  see 
p.  159.  Llewellyn  v.  Rutherford,  L.  R.  10  C. 

6.  Lord  Eldon's  decree  in  Cook  v.  P.  456;  Wedderbum  v.  Wedderburn, 
Collingridge,  given  in  27  Beav.  456,  22  Beav.  at  p.  104. 

459.    The  declarations  and  directions  9.   Lindley,  ii.    (3d  ed.),  879;   id. 

there  inserted  contain  an  exposition  (Ewell's  ed.),  439  et  seq. 

of  the  nature  and  legal  incidents  of  1.  Churton  v.  Douglas,  Johns,  174; 

good-will  to  which  there  is  still  little  Lind.  Part.  id. 

to  add  in  substance.  S.  Labouchere   v.   Dawson,   13    £q. 

7.  Lindley,   it    (3d  ed.),  884;    id.  322. 

<£weir8  ed.),  439.  8.  Churton  v.  Douglas,  Johns.  193. 
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ject  even  to  hifl  carrying  on  a  oomp^tiog  business  in  his  own  name  alone, 
if  that  name  had  been  used  as  the  name  of  the  late  firm  and  had  become 
liart  of  its  food^wUl>  These  rights  of  Tenders  and  purchasers  of  good* 
will  clearly  belong  to  the  yrovince  of  law,  and  are  capable  of  legal  defini- 
tion; I  have  accordingly  tried  to  state  them  distinctly  in  the  explanation 
annexed  to  the  last  Article,  but  for  the  reasons  already  indicated  I  have 
not  sought  to  define  the  term  foodnoiU  itself.  ^ 

Oood'Witl  does  not  ^'survive/' 

The  good-will  is  a  partnership  asset  and  does  not  snrvive 
on  the  death  of  a  partner.* 

ARTICLE  58. 

Bight  9f  Partners  to  restrain  Use  of  Partnership  Name, 

After  a  dissolution,  each  of  the  partners  in  the  dissolved 
firm,  or  his  representatives,  may,  in  the  absence  of  any 
agreement  to  the  contrary,  restrain  any  other  partner  or 
his  representatives,  from  carrying  on  the  same  business 
under  the  partnership  name,  until  the  affairs  of  the  firm 
have  been  wound  up  and  the  partnership  property  dis- 
posed of  .^ 

This  is  maintained  by  Mr.  Justice  Lindley,  notwithstanding  a  certain 
amount  of  apparent  authority  to  the  contrary,?  as  a  necessary  consequence 
of  the  principle  stated  in  the  last  Article.  If  any  partner  who  may  require 
it  has  a  right  to  haye  the  good-will  sold  for  the  common  benefit,  it  cannot 
be  that  each  partner  is  also  entitled  to  do  that  which  would  deprive  the 
good-will  of  all  salable  value.  There  is  express  authority  to  show  that, 
while  a  liquidation  of  partnership  affairs  is  pending,  one  partner  must 

4.  Churton  v.  Douglas,  Johns.  197,  thority  contra.  But  there  it  appears 
198.  As  to  the  right  to  the  exclusive  that  the  assets  of  the  firm  had  been 
use  of  a  trade  name,  see  Art.  11,  divided  by  agreement  between  the  late 
above.  partners,  and  the  affairs  of  the  firm 

5.  The  notion  of  the  good-will  sur-  wound  up  before  the  suit  was  brought, 
viving  is  expressly  contradicted,  for  The  good-will,  in  fact,  had  ceased  to 
instance,  in  Everett  v.  Smith,  27  exist,  the  partners  having  practically 
Beav.  446;  3  Lind.  Part.  (Ewell's  waived  the  right  of  having  its  value 
ed.),  443.  realized.   Thus  the  decision  is  not  in- 

6.  Lindley,  ii.  (3d  ed.),  887;  id.  consistent  with  Mr.  Justice  Lindley's 
(Ewell's  ed.),  443  ei  acq.  reasoning    or    with    the    proposition 

7.  Bank  v.  Gibson,   34  Beav.   566,  given  in  the  text, 
looks,  at  first  sight,  like  a  direct  au- 
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not  use  the  name  or  property  of  the  partnerghlp  to  cany  on  business  on 
his  own  sole  account,  since  it  is  the  duty  of  erery  partner  to  do  nothing 
to  prejudice  the  salable  value  of  the  partnership  property  until  the  sale.^ 
This  question  does  not  in  any  case  affect  the  independent  right  of  a  lat« 
partner,  who  is  living  and  not  bankrupt,  to  restrain  the  suocsssot  to  the 
business  from  continuing  the  use  of  his  name  therein  so  ae  to  ekpose 
him  to  the  risk  of  being  sued  as  an  apparent  partner.* 

AETICLE  59. 

APPOBTIOKMSKT  OP  PREMIUM  IN  OEBTAIN  CASES  WHERE  PARTNER- 
SHIP  PREMATURELY   DISSOLVED.* 

Where  one  partner  has  paid  a  premium  to  another  on 
entering  into  a  partnership  for  a  fixed  term,  and  the  part- 
nership is  dissolved  before  the  expiration  of  such  term 
otherwise  than  by  the  death  of  a  partner,*  then,  subject  to 
any  special  agreement  between  the  partners,  the  Court  may 
order  the  premium,  or  a  proportionate  part  thereof,  to  be 
repaid. 

In  fixing  the  proportion  of  the  premium  to  be  returned^ 
the  Court  has  regard  to  the  conduct  of  the  partners,  the 
terms  of  the  partnership  contract,  and  the  length  of  time 
during  which  the  partnership  has  continued. 

ILLUSTRATIONS. 

1.  A  and  B  enter  into  a  partnership  for  five  years,  on  the  terms  of  A 
paying  a  premium  of  £1,050  to  B^  £500  immediately  and  the  rest  hy  in* 
ttalments.  In  the  second  year  of  the  partnership  term,  and  before  the 
whole  of  the  premium  has  been  paid,  A  is  adjudicated  a  bankrupt  on  the 
petition  of  B.  B  is  not  entitled  to  any  further  pajnnents  on  account  of 
the  premium,  the  partnership  having  been  determined  by  his  own  act, 
and  he  may  retain  only  so  much  of  the  part  already  paid  to  him  as  the 
court  thinks  Just' 

2.  A  and  B  enter  into  a  partnership  for  a  term  of  years,  A  paying  a 
premium  to  B.  Long  before  the  expiration  of  the  term  B  becomes  bank- 
rupt 

It  has  been  held  that  B's  estate  is  entitled  to  the  whole  premium, 
because  A  bought  the  right  of  becoming  his  partner  subject  to  the 

8.  Turner  v.  Major,  3  Giff.  442.  S.  See    Lindley,    i.    (3d    ed.).    76, 

9.  Scott  V.  Rowland,  20  W.  R.  508.      Whincup  v.  Hughes,  L.  R.  6  C.  P.  78. 
1.  See,  generally,  as  to  premiums,         3.  Hamil  v.  Stokes,  4  Pri.  161^  and 

Gilm.  Part.  91.  better  in  Dan.  20. 
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chance  of  the  partnership  being  prematurely  determined  by  ordinary  con* 
tlngendea,  such  as  death  or  bankruptc^.^ 

And  also  that  B's  estate  must  return  or  give  credit  for  a  proportionate 
part  of  the  premium,  as  the  bankruptcy  which  determined  the  partner- 
ship was  B's  own  act.^ 

3.  A  and  B  enter  into  partnership  for  fourteen  years,  B  paying  a  pre- 
mium to  A.  In  the  course  of  the  same  year  differences  arise;  there  is  a 
quarrel  in  which,  in  the  opinion  of  the  court,  A  and  B  are  both  to  blame; 
A  excludes  B  from  the  business  and  premises  of  the  partnership,  and  B 
sues  A  for  a  dissolution  of  partnership  and  return  of  the  premium.  A  is 
entitled  to  retain  only  so  much  of  the  premium  as  bears  the  same  propor- 
tion to  its  whole  amount  as  the  time  for  which  the  partnership  has  ac- 
tually lasted  bears  to  the  whole  term  first  agreed  upon.^ 

4.  A  takes  B  into  partnership  for  seven  years,  knowing  him  to  be  in- 
experienced in  the  business,  and  requires  him  on  that  account  to  pay  a 
premium.  After  two  years  A  calls  on  B  to  dissolve  the  partnership,  on 
the  ground  of  B's  incompetence,  and  B  sues  A  for  a  dissolution  and  the 
return  of  an  apportioned  part  of  the  premium.  B  is  entitled  to  the  re- 
turn of  such  a  part  of  the  premium  as  bears  the  same  proportion  to  the 
whole  sum  which  the  unexpired  period  of  the  term  of  seven  years  bears 
to  the  whde  term.'' 

It  will  be  seen  from  the  illustrations  that  no  definite  rule  can  be  given 
which  will  reconcile  the  existing  authorities.  I  have  therefore  stated  the 
jurisdiction  as  a  discretionary  one,  though  I  do  not  know  that  it  has 
ever  been  expressly  so  treated.^ 

ARTICLE  60. 

BIOHT   OF   OUTGOING   PARTNER,   IN    CERTAIN   CASES,    TO   SHARB  OF 
PROFITS  AFTER  DISSOLUTION.* 

Where  any  member  of  a  firm  has  died,  or  otherwise  ceased 
to  be  a  partner,  and  the  surviving  or  continuing  partner  or 
partners  carry  on  the  business  of  the  firm  with  his  capital 

4.  Akhurst  v.   Jackson,    1   Swanst.  6.  Bury  v.  Allen,  1  Coll.  589;  the 

85.   No  stress  is  laid  on  the  fact  that  proportion  to  be  returned  or  allowed 

at  the  commencement  of  the  partner-  for  wa%  calculated  on  the  same  prin- 

ship  A  knew  that  B  was  in  embar-  ciple  in  Astle  v.  Wright,  23  Beav.  77; 

rassed    circumstances,    which    is    the  Pease  v.  Hewitt,  31  Beav.  22;  Wilson 

only  point  on  which  the  case  can  be  v.  Johnstone,  16  Eq.  606. 

distinguished  from  Freeland  v.  Stans-  7.  Atwood  v.  Maude,  3  Ch.  369. 

feld;  see  Atwood  v.  Maude,  3  Ch.  at  8.  See  Wilson  v.  Johnstone,  16  Eq. 

p.  372.  606;   Atwood  v.  Maude,  3  Cfa.  369; 

6.  Freeland  v.  Stansfdd,  1  Sm.  ft  Gim.  Part.  91. 
<5.  479. 
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or  assets,  without  any  final  settlement  of  accounts  as  be- 
tween the  firm  and  the  outgoing  partner  or  his  estate,  there, 
in  the  absence  of  any  special  agreement  to  the  contrary,  the 
outgoing  partner  or  his  estate  is  entitled,  at  the  option  of 
such  partner  or  his  representatives,  to  such  share  of  the 
profits  made  since  the  dissolution  as  the  Court  may  find  to 
be  attributable  to  the  use  of  his  capital  or  assets,  or  to  the 
amount  of  such  capital  or  assets  with  interest  thereon  at 
5  per  cent.* 

Explanation. — ^How  far  the  profits  made  since  the  disso- 
lution are  attributable  to  the  outgoing  partner  ^s  capital  is 
a  question  to  be  determined  with  regard  to  the  nature  of  the 
business,  the  amount  of  capital  employed  in  it,  the  skill  and 
industry  of  each  partner  taking  part  in  it,  and  the  conduct 
of  the  parties  generally.^  There  is  no  fixed  rule  that  the 
profits  are  divisible  in  the  same  manner  as  if  the  partner- 
ship had  not  ceased.^ 

ILLUSTBATIONS. 

1.  A  and  B  are  partners.  The  partnership  is  dissolred  by  consent,  and 
it  is  agreed  that  the  assets  and  business  of  the  firm  shall  be  sold  by  auc- 
tion. A,  nevertheless,  continues  to  carry  on  the  business  on  the  partner- 
ship premises,  and  with  the  partnership  property  and  capital,  and  upon 
his  own  account.    He  must  account  to  B  for  the  profits  thus  made.^ 

2.  A  and  B  trade  in  partnership  a»  merchants.  A  dies,  and  B  continues 
the  business  with  A's  capital.  B  must  account  to  A's  estate  for  the 
profits  made  since  A's  death,  but  the  court  will  make  in  B's  favor  such 
allowance  as  It  thinks  Just  for  his  skill  and  trouble  in  managing  the  busi- 
ness.^ 

3.  A,  B,  and  C  are  merchants  trading  in  partnership  under  articles 
which  provide  that  upon  the  death  of  any  partner  the  good-will  of  the  busi- 
ness shall  belong  exclusively  to  the  survivors.  A  dies,  and  B  and  C  pay 
or  account  for  interest  to  his  legatees  upon  the  estimated  value  of  his 
share  at  the  time  of  his  death,  but  do  not  pay  out  the  capital  amount 
thereof.  The  firm  afterwards  makes  large  profits,  but  the  nature  of  the 
business  and  the  circumstances  at  the  time  of  A's  death  were  such  that 

9.  See,  generally,  2  Lind.  Part.  following  and  approving  Wigram,  V.- 
{Ewell's  ed.),  522  ei  aeq.,  and  notes.      C.'s,   exposition   in   Willett  v.   Blan- 

1.  Lindley,  ii.    (3d  ed.),  1034  seq.      ford,  1  Ha.  253,  266,  272. 

Per  Lord  Cairns,  Vyse  v.  Foster,  L.  R.  8.  Brown  v.  De  Tastet,  Jae.  296. 

7  H.  L.  at  p.  329.  4.  Turner  v.  Major,  3  Giff.  442. 

2.  Turner,  L.  J.,  in  Simpson  v.  5.  Brown  v.  De  Tastet,  Jac.  284, 
Chapman,  4  D.  M.  G.  at  pp.  171,  172,  299. 
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at  that  time  any  attempt  to  realise  the  aflseta  of  the  firm  or  tihe  amount 
of  A's  share  would  have  been  highly  imprudent,  and  would  have  en-- 
dangered  the  solvency  of  the  firm,  so  that  A's  share  in  the  partnership 
assets,  if  then  ascertained  by  a  forced  winding  up,  would  have  been  of 
no  value  whatever.  Under  these  circumstances  the  profits  made  in  the 
business  after  A's  death  are  chiefly  attributable,  not  to  A's  share  of  cap- 
ital, but  to  the  good- will  and  reputation  of  the  business  and  the  skill  of 
the  surviving  partners,  and  A's  legatees  have  no  claim  to  participate  in 
such  profits  to  any  greater  extent  than  the  amounts  already  paid  or  ac- 
counted for  to  them  in  respect  of  interest  on  the  estimated  value  of  A'» 
share.* 

4.  The  facts  are  as  in  the  last  illustration,  except  that  the  articles  do 
not  provide  that  the  good-will  idiall  belong  to  surviving  partners.  The 
deceased  partner's  estate  is  entitled  to  share  in  the  profits  made  since  his 
death,  and  attributable  to  good-will,  in  a  proportion  corresponding  to  his 
interest  in  the  value  of  the  good-will  itself  as  a  partnership  asset.  The 
evidence  of  experts  in  the  particular  business  will  be  admitted,  if  neces- 
sary, to  ascertain  how  much  of  the  profits  was  attributable  to  good-will.^ 

ARTICLE  61. 

EXERCISE   OP   OPTION   TO   PURCHASE   OUTGOING   PARTNER'S    SHARE, 

Where  by  the  partnership  contract  an  option  is  given  to 
surviving  or  continuing  partners  to  purchase  the  interest 
of  a  deceased  or  outgoing  partner,  and  such  option  is  duly 
exercised,  the  estate  of  the  deceased  partner,  or  the  out- 
going partner  or  his  estate,  as  the  cause  may  be,  is  not 
entitled  to  any  further  or  other  share  of  profits;  but  if  any 
partner,  assuming  to  act  in  exercise  of  such  option  as  afore- 
said, does  not  in  all  material  respects  comply  with  the  terms 
thereof,  he  is  liable  to  account  for  subsequent  profits  under 
the  last  preceding  Article.® 

ILLUSTRATIONS. 

1.  A,  B,  and  C  are  partners  under  articles  which  provide  that,  on  the 
death  of  A,  B,  or  C,  the  survivor  of  them  may  continue  the  business  In 
partnership  with  A*s  representatives  or  nominees,  taking  at  the  same  time 
an  increased  share  in  the  profits;  and  that,  in  that  case,  B  or  C,  or  the 
survivor  of  them,  shall  enter  into  new  articles  of  partnership,  pay  out  in 
a  specified  manner  the  value  of  the  part  of  A's  interest  taken  over,  and 
give  security  to  A*s  representatives.    B  dies,  then  A  dies.    C  carries  on 


6.  Wedderbum  v.  Wcdderbum,  22  8.  Vyse  v.  Foster,  L.  R.  7  H.  L.  at 
Beav.  84,  123,  124.                                        p.  329. 

7.  See  22  Beav.  at  pp.  104,  112,  122. 
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tbe  bniineM  witkoat  pHnulag  the  proviaionB  oC  tke  articles  m  to  enter- 
iac  Into  new  arttelee,  or  paying  out  the  value  of  the  part  oC  A's  interest 
which  he  la  entitled  to  acquire*  or  giving  security.  C  must  account  to 
A's  estate  for  subsequent  profits.' 

Claims  against  surviving  or  continuing  Partners  as  Executors  or 

Trustees. 

It  often  happens  that  a  partner  in  a  firm,  disposing  of  his  interest  in 
it  by  will,  and  not  desiring  the  affairs  of  the  firm  to  be  exposed  to  the 
interference  of  strangers,  makes  his  fellow-partners,  or  some  of  them, 
his  executors  or  trustees,  or  includes  one  or  more  of  them  among  the 
persons  appointed  to  those  o£Elces.  If,  having  done  this,  he  dies  while 
the  partnership  is  subsisting,  there  may  arise  at  the  same  time,  imkL  either 
wholly  or  in  part  in  the  same  persons,  two  kinds  of  duty  in  respect  of 
the  testator's  interest,  which  are  In  many  ways  alike  in  their  nature  and 
incidents,  but  must  be,  nevertheless,  kept  distinct  There  is  the  duty  of 
the  snrviying  partners  s«  pariner9  towards  the  deceased  partnenTs  estate; 
and  of  this  we  have  just  spoken.  There  is  also  the  duty  of  the  same 
persons,  or  some  of  them,  as  exeoulors  or  trustees  towards  the  persons 
beneflelally  interested  in  that  estate;  and  this  is  determined  by  principles 
which  aore  really  independent  of  the  law  of  partnem^ip. 

These  distinguished  by  further  Illustrations, 
The  nature  of  these  complications  and  the  distinctions  to 
be  observed  may  be  exhibited  by  some  further  illustrations: 

a.  A  and  B  are  partners.  A  dies,  having  appointed  B  his  sole  executor, 
and  B  carries  on  the  trade  with  A's  capital.  Here  B  is  answerable  to 
A's  estate  as  partner  and  A's  executor,  if  he  were  a  person  other  than 
B  himself,  would  be  the  proper  person  to  enforce  that  liability.  B  is  also 
answerable  as  emecutor,  to  the  persons  beneficially  interested  in  A's  estate, 
for  the  improper  employment  of  his  testator's  assets. 

b.  A,  a  trader,  appoints  B  his  executor,  and  dies.  B  enters  into  part- 
nership with  C  and  D  in  the  same  trade,  and  employs  the  testator's  assets 
in  the  partnership  business.  B  gives  an  indemnity  to  C  and  D,  against 
the  claim  of  A^s  residuary  legatees.  Here  C  and  D  are  jointly  liable  with 
B  to  A's  residuary  legatees,  not  as  partners,  but  as  having  knowingly 
made  themselves  parties  to  the  breach  of  trust  committed  by  B.^ 

Claims  must  he  distinct,  and  against  proper  Parties  in  proper 

Capacity. 
In  these  "  mixed  and  difiicnlt "  oases,  as  Mr.  Justice  Ldndley  calls  them,' 

r 

9.  Willett  V.  Blanford,  1  Ha.  253,  3S4.  See,  also,  Stroud  v.  Gwyer,  23 
264.  Beav.  130. 

1.  Flockton  V.  Sunning,  8  Ch.  223,         2.  ii.   (3d  ed.)>  1036. 
n.     Per  Lord  Cairns,  L.  R.  7  H.  L. 
44 
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it  is  important  for  persons  seeking  to  assert  their  right  to  an  acconnt 
of  profits  to  make  up  their  minds  distinctly  in  what  ci^Mtoity,  and  on  the 
score  of  what  duty,  they  will  charge  the  surviving  partners,  or  any  of 
them.  If  they  proceed  against  executors  as  such,  for  what  is  really  a 
partnership  liability,  if  any,  and  without  bringing  all  the  members  of  the 
firm  before  the  court,  failure  will  be  the  inevitable  result' 

And  must  be  for  Profits  alone,  or  for  Interest  alone. 

Again,  the  right,  where  it  exists,  is  an  alternative  right  to  interest  on 
the  capital  improperly  retained  in  the  business,  or  to  an  account  of  the 
profits  made  by  its  use;  and  one  or  other  of  these  alternatives  must  be 
distinctly  chosen.  A  double  claim  for  both  profits  and  interest  is  in- 
admissible, and  a  mixed  claim  is  equally  so.^ 

AETICLE  62. 

BULBS   FOB   DISTBIBUnON    OF   ASSETS    ON   FINAL   8BTTLBMBNT    OF 

ACCOUNTS. 

In  settling  accounts  between  partners,  after  a  dissolution 
of  partnership,  the  following  rules  are  to  be  observed  (sub- 
ject, as  to  the  payments  to  partners,  to  any  special  agree- 
ment) : 

Losses  are  to  be  paid  first  out  of  profits,  next  out  of 
capital,  and  lastly,  if  necessary,  by  the  partners  individ- 
ually. 

The  assets  of  the  firm  are  to  be  applied  in  the  following 
manner  and  order: 

1.  In  pajring  the  debts  and  liabilities  of  the  firm  to  per* 

sons  who  are  not  partners  therein. 

2.  In  paying  to  each  partner  ratably  what  is  due  from  the 

firm  to  him  for  advances  as  distinguished  from 
capital. 

3.  In  pajring  to  each  partner  ratably  what  is  due  from  the 

firm  to  him  in  respect  of  capital 

4.  The  ultimate  residue,  if  any,  is  divisible  among  the 

partners  in  the  proportion  in  which  profits  are  di- 
visible under  the  partnership  contract.' 

3.  See  Simpson  v.  Chapman,  4  D.         4.  Per  Lord  Cairns,  Vyse  t.  Foster^ 
M.  G.  154;  Vyse  v.  Foster,  L.  R.  7      L.  R.  7  H.  L.  at  p.  336. 
H.  L.  318;  Travis  T.  Milne,  9  Ha.  149.         6.  Almost  verbally  from  Lindley,  L 

<8d  ed.),  827. 
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PART  m. 

PROCEDURE  AND  ADMINISTRATIOIT. 

CHAPTER  IX. 

PROCEDURE  IN  ACTIONS  BY  AND  AGAINST  PARTNERS. 

**  In  the  absence  of  statutes  changing  the  rule,  actions 
must  be  brought  by  and  against  partners  as  individuals. 
In  England  and  some  the  States  of  this  country  suits  in  the 
firm  name  are  now  authorized  by  statute  either  generally 
or  in  cases  where  the  names  of  the  partners  are  unknown.'*  * 

The  partners  must  all  join  as  plaintiffs  in  an  action  at 
law  to  enforce  a  partnership  claim;  and  this  whether  the 
action  is  brought  before  or  after  dissolution  of  the 
partnership.    No  others  should  be  joined  as  plaintiffs.* 

A  dormant  partner,  however,  need  not  be  joined  as  plain- 
tiff in  an  action  by  the  firm.' 

All  the  partners  must  be  joined  as  defendants  in  an 
action  against  the  firm;  the  non-joinder  of  proper  defend- 
ants in  such  an  action  can,  however,  only  be  raised  by  plea 
in  abatement.* 

Where  two  firms  are  composed  in  part  of  the  same  indi- 
viduals, no  action  at  law  can  be  maintained  by  one  firm 
against  the  other.    In  such  case  the  remedy  is  in  equity.' 

Where  one  of  the  partners  refuses  to  join  in  an  action 
at  law  for  the  enforcement  of  a  demand  in  favor  of  a  part- 
nership, he  may  be  made  a  defendant  in  a  suit  in  equity 
by  the  other  partners.® 

Articles  63  to  67,  inclusive,  relate  to  the  new  procedure  in 
England  and  are  not  applicable  to  this  country. 

These  rules  [states  our  author],  do  not  introduce  any- 

1.  See  Gilm.  Part.   566.     Rules  of  ed.),  *265  ei  «^.,  where  a  large  Hum* 

Sup.  Court  (English)   Order  XVI.  r.  ber  of  cases  are  cited. 

10;  1  Lind.  Part.   (Ewell's  ed.),  264  3.  Id.    *265,   note  and  cases   here 

€t  8eq,t  and  the  American  cases  cited  cited, 

in  notes.  4.  Id.  *265,  note. 

a.  Notes,    1    Lind.    Part.    (Ewell's  6.  Id.  ♦267,  note. 

6.  Id.  267,  and  notes 

[091]  •  ^     : 
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thing  that  amounts  to  the  recognition  of  the  firm  as  an 
artificial  person  distinct  from  its  members.  They  allow  the 
name  of  the  firm  to  be  used  for  the  purpose  of  making  pro- 
cedure quicker  and  easier;  and  creditors  of  a  firm  have  now 
the  great  practical  convenience  of  being  able  to  pursue 
their  claims,  even  to  judgment,  without  first  ascertaining 
who  all  the  partners  are.  The  substantive  results,  however, 
are  the  same  as  under  the  former  practice.  Actions  [at  law] 
between  a  firm  and  one  of  its  own  members,  or  between  two 
firms  having  a  common  member,  which  are  allowed  by  the 
law  of  Scotland,^  remain,  it  is  conceived,  inadmissible  in 
England;  and  a  judgment  against  a  firm  has  precisely  the 
same  effect  that  a  judgment  against  all  the  partners  had 
formerly. 

Remedies  of  Creditors. 

While  firm  obligations  are  joint,  judgments  thereon  are 
several  in  their  effect  and  may  be  satisfied  out  of  firm  prop- 
erty or  the  separate  property  of  any  or  all  the  partners.® 

'^  The  creditor  of  a  separate  partner  having  reduced  his 
claim  to  judgment,  may  satisfy  the  same  out  of  the  interest 
of  his  debtor  in  the  partnership.  This  is  done  in  most  jur- 
isdictions [in  the  United  States],  by  a  levy  and  actual 
seizure  of  all  or  a  part  of  the  partnership  prop- 
erty and  a  sale  of  the  debtor  partner's  interest 
therein.  This  interest  is  the  share  coming  to  him  after 
the  firm  debts  have  all  been  paid  and  the  claims  of 
the  partners  inter  se  [among  themselves],  have  been  ad- 
justed. The  purchaser  at  the  execution  sale  acquires  a 
right  to  have  the  value  of  such  interest  ascertained  by  an 
accounting  and  settlement  of  the  partnership  business  and 
to  have  the  amount  turned  over  to  him,  which  may  be 
found  due  to  the  debtor  partner.  ^'^  Practically  the 
purchaser  of  a  partner's  interest  in  the  firm  gets  nothing 

7.  See  Second  Report  of  Mercantile         S.  Gilm.    Part.    404    et    9eq,,    and 

Law  Commission,  p.  18,  and  Appendix  cases  dted  in  notes;  Gilm.  Gases  Part. 

B  thereto,  p.  141  >  Bell,  Principles  of  281. 

Law  of  Scotland,  9  357.  See,  also,  the         9.  Gilm.    Part.    410    tt    atq.,    and 

local  statutes  in  the  United  States.  cases  cited;  Gilm.  Cases  Part.  507. 
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more  than  a  right  to  an  accounting,  which  may  be  had,  if 
not  granted  voluntarily,  by  a  bill  in  equity.^ 


CHAPTEB  X. 

PBOOEDUBE  lis  BAlfKBUPTOT  AGAINST  PABTNXB8. 

[Articles  68  to  74  inclusive  are  not  applicable  to  this  country.] 
By  the  bankrupt  law  now  in  f cnree  in  the  United  States 
a  partnership  durtair  the  continnanoe  of  the  partnwship 
business,  or  after  its  diBsolution,  and  before  the  final  settle- 
ment  thereof,  may  be  adjudged  a  bankrupt. 

.  **  The  creditors  of  the  partnership  shall  appoint  the  trus- 
tee; in  other  respects,  so  far  as  possible,  the  estate  shall  be 
administered  as  herein  provides  for  other  estates/* 

**  The  court  of  bankruptcy  which  has  jurisdiction  of  one 
of  the  of  the  partners  may  have  jurisdiction  of  all  the  part- 
ners and  of  the  administration  of  the  partnership  and  in- 
dividual property/** 

The  general  rules  upon  the  subject,  the  practice  both  be- 
fore and  after  adjudication,  the  marshalling  of  assets  and 
distribution  thereof,  etc.,  etc.,  will  be  found  fully  treated  in 
Collier  on  Bankruptcy,  pp.  143-178.  The  official  forms  will 
be  found  in  the  appendix  thereto.  The  subject  is  too  vol- 
uminous to  be  abridged  in  this  digest. 


CHAPTER  XL 

ABlCimSTBATION   OF  PABTNEBSHIP  ESTATES. 

Oeneral  Rule  of  Administration  as  to  joint  and  separate  Estate. 

In  the  administration  by  the  Chancery  Division  of  the 
High  Court  of  Justice  of  the  estates  of  deceased  partners, 

1.  Gilm.  Part.  410  et  aeq.,  and  eases      ruptcy  (10th  ed,,  1914),  page  143,  seo. 
cited  in  notes.  5. 

1.  See,  generally.  Collier  on  Bank- 
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and  in  the  administration  by  the  Court  of  Bankruptcy  of 
the  estates  of  bankrupt  and  insolvent  partners,  the  follow- 
ing  rules  are  observed: 

The  partnership  property -is  applied  as  joint  estate  in 
payment  of  the  debts  of  the  firm,^  and  the  separate  property 
of  each  partner  is  appliisd  as  separate  estate  in  payment  of 
his  separate  debts. 

After  such  payment,  the  surplus,  if  any,  of  the  joint 
^estate  is  applied  in  payment  of  the  separate  debts  of  the 
partners;  or  the  surplus,  if  any,  of  the  separate  estate  is 
applied  in  payment  of  the  debts  of  the  fimu* 

ILLU8TBATION8.* 

1.  A  and  B  are  in  partnership.  A  dies,  and  his  estate  is  administered 
by  the  court  Both  A's  estate  and  B  are  solvent.  Here  A's  separate 
creditors  and  the  creditors  of  A  and  B's  firm  may  prove  their  debts  against 
A's  estate  and  be  paid  out  of  his  assets  port  pa99u  and  in  the  same  man- 
ner. The  payments  thus  made  to  creditors  of  the  firm  must  then  be 
allowed  by  B,  in  account  with  A's  estate,  as  payments  made  on  behalf 
of  the  firm,  and  A'a  estate  will  be  credited  accordingly  in  ascertaining 
what  is  A's  share  of  the  partnership  property.^ 

2.  The  facts  being  otherwise  as  in  the  last  illustration,  A's  estate  is 
insolvent,  and  the  creditors  of  the  firm  proceed  to  recover  the  full  amount 
of  their  debts  from  the  solvent  partner,  B.  Here  B  will  become  a  cred- 
itor of  A's  separate  estate  for  the  amount  of  the  partnership  debts  paid 
by  B  beyond  the  proportion  which  he  ought  to  have  pcdd  under  the  part- 
nership contract^ 

3.  If  B  is  also  insolvent,  the  creditors  of  the  firm  must  resort  in  the 
first  instance  to  the  partnership  property,  and  can  only  come  against  so 
much  of  the  separate  property  of  the  partners  as  remains  after  paying 
their  separate  creditors  respectively;  and  the  same  rule  applies  if  both 
A  and  B  have  died  before  the  administration  takes  place.^ 

4.  A  and  B  are  partners.  A  dies,  and  B  afterwards  becomes  bankrupt 
M,  a  creditor  of  the  firm,  proves  his  debt  in  B's  bankruptcy,  and  receives 
some  dividends  which  satisfy  it  only  in  part    A's  estate  is  administered 

1.  That  is,  to  persons  other  than  notes.    As  to  the  rules  in  bankruptcy, 

partners;  see  Art.  78.  see  id.  pp.  429,  449,  453,  and  notes. 

a.  The  rules  above  stated  are  weU  S.  See    authorities    cited    in    note 

settled   in   this   country.    See   Gilm.  next,  supra. 

Part.  423,  458,  and  notes;    1  Lind.  4.  Ridgeway  v.  Clare,  19  Beav.  at 

Part.    (Ewell's    ed.),    ♦352    et    aeq,,  p.  116. 

and   notes;    2   id.   *598   et  seq.,  and  6.  n>. 

6.  n>.  at  pp.  116,  117. 
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by  the  court,  and  M  proyes  in  that  adminlBtratlon  for  the  residne  of  his 
debt  Separate  creditors  of  A  also  prove  their  debts.  M  has  no  claim 
upon  A'b  estate  until  all  the  separate  creditors  of  A  have  been  paid.^ 

5.  A  and  B  are  partners  under  articles  which  provide  that,  in  the  event 
of  A'b  death  during  the  partnership,  B's  interest  in  the  profits  shall 
thenceforth  belong  to  A's  representatives,  B  receiving  a  sum  equivalent 
to  his  share  of  profits  for  six  months,  to  be  ascertained  as  therein  pro- 
vided, and  the  amount  of  his  capital.  A  dies,  having  appointed  B  his 
.executor.  B  carries  on  the  business  for  some  time,  and  then  becomes  a 
liquidating  debtor.  The  partnership  property  existing  at  the  date  of 
A^s  death  is  not  converted  into  A's  separate  property  by  the  provisions 
of  the  partnership  articles,  and  such  property,  so  far  as  it  is  still  found 
in  B's  hands  at  the  time  of  liquidation,  is  applicable  in  the  first  instance 
as  joint  estate  to  pay  the  creditors  of  the  firm.^ 


Dicta  laying  down  the  Rule. 

This  rule  has  been  repeatedly  laid  down  in  its  general  form  as  a  well- 
established  one. 

**  Upon  a  joint  bankruptcy  or  insolvency,  the  joint  estate  is  the  fund 
primarily  liable,  and  the  separate  estate  is  only  brought  in  in  case  of  a 
surplus  remaining  after  the  separate  creditors  have  been  satisfied  out 
of  it-  • 

"  The  joint  estate  is  to  be  applied  in  pajrment  of  the  joint  debts,  and 
the  s^arate  estate  in  payment  of  the  separate  debts,  any  surplus  there 
may  be  of  either  estate  being  carried  over  to  the  other;"  and  this  applies 
to  the  administration  of  estates  in  equity  as  well  as  in  bankruptcy.^ 

1875,  s.  10,  assimilates  the  rules  of 
administration  of  deceased  persons' 
estates  to  those  "  in  force  for  the 
time  being  under  the  Law  of  Banlc- 
ruptcy  with  respect  to  the  estate  of 
persons  adjudged  bankrupt;"  apart 
from  this  enactment,  however,  the 
practice  was  already  so  settled  on  the 
point  now  in  question. 


7.  Lodge  V.  Prichard,  1  D.  J.  S. 
610. 

8.  Em  parte  Morley,  8  Ch.  1026. 

9.  Rolfe  V.  Flower,  L.  R.  1  P.  C. 
at  p.  48;  Ex  parte  Dear,  1  Ch.  D. 
519,  per  James,  L.  J.  Ex  parte  Mor- 
ley, 8  Ch.  1032. 

1.  Lodge  V.  Prichard,  1  D.  J.  S.  at 
pp.  613,  614,  per  Turner,  L.  J.  The 
Supreme   Court   of   Judicature   Act, 
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THE   PRINCIPLES   OF   PLEADING, 

ETC,  ETC.,  ETC 


STEPHEN  ON  PLEADINO. 


In  the  course  of  administering  justice  between  litigating 
parties,  there  are  two  successiye  objects, —  to  ascertain  the 
subjects  for  decision,  and  to  decide.  [1]  [The  first  object 
is  accomplished  by  what  is  termed  pleading,^  which  is  "  the 
statement  in  a  logical  and  legal  form  of  the  facts  which 
constitute  the  plaintiff's  cause  of  action  or  the  defendant's 
ground  of  defence;  it  is  the  formal  mode  of  alleging  on  the 
record  that  which  would  be  the  support  or  the  defence  of 
the  party  in  evidence,"] 


1.  "  PUe  in  French,  in  English  plea, 
were  anciently  used  to  signify  suit  or 
Qction,  While  used  in  this  sense  they 
gave  rise  respectively  to  the  words 
pleder,  and  to  plead,  of  which  the 
primary  meaning  was,  accordingly,  to 
litigate,  but  which,  in  the  later  Eng- 
lish law,  have  been  taken  in  the  more 
limited  sense  of  making  allegation  in 
a  case.  Hence  the  name  of  that  sci- 
ence of  pleading,  to  which  this  work 
relates. 

This  variable  word,  to  plead,  has 
indeed  still  another  and  more  popular 
use,  importing  the  forensic  argument 
in  a  cause;  but  it  is  not  so  employed 
by  the  profession. 

Whether  plee  and  pleder  were  de- 
rived  from  the  parallel  Latin  terms 
placitum  and  placitare  is  somewhat 
doubtful." 


"The  method  provided  by  law  for 
enforcing  a  right  or  redressing  a 
wrong  is  termed  an  action.  This  but 
paraphrasesi  the  language  of  Coke 
who,  following  earlier  writers,  defined 
an  action  as  the  l^ral  demand  of  one's 
right."  Citing  Co.  Litt.,  285,  a.  And 
see  3  Black.  Com,  116,  117;  Brad- 
laugh  V.  aark,  8  App.  Cas.  361;  Web- 
ster V.  County  Com'rs,  63  Me.  27; 
Valentine  v.  Boston,  20  Pick.  201; 
Badger  v.  Gilmore,  37  N.  H.  457; 
flibernia  Nat.  Bank  v.  Lacombe,  84 
N.  Y.  367;  Missionary  Society,  etc., 
V.  Ely,  56  Ohio  St.  405;  Appeal  of 
McBride,  72  Pa.  280. 

"  The  word  *  Suit '  was  formerly 
used  to  designate  a  proceeding  in 
equity  as  distinguished  from  a  liti- 
gation in  a  court  of  law  which  was 
termed  an  action;   but  generally  at 
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CHAPTER  I. 

OF  THE  PBOOEEDINGS  TT^  AUt  ACTION,  VBX>U  ITS  COKICENOEMBNT  TO 

ITS  TEBMINATION. 

Actions^  are  divided  into  real,  personal,  and  mixed.  [3] 

Real  actions  are  those  brought  for  specific  recovery  of 
lands,  tenements,  or  hereditaments.' 

Personal  actions  are  those  brought  for  specific  recovery 
of  goods  and  chattels,  or  for  damages,  or  other  redress,  for 
breadi  of  oratract,  or  other  injuries,  <rf  whatever  descrip- 
tion»  the  specific  recovery  of  laiuls,  tenements,  and  heredita- 
ments onty  excepted* 

Mixed  actions^  are  such  as  appertain  in  some  degree  to 
both  the  former  classes,  being  brought  both  for  specific  re- 
covery of  lands,  tenements,  or  hereditaments,  and  for  dam- 
ages for  injury  sustained  in  respect  of  such  property. 

There  are  three  superior  courts  of  the  common  law,  the 
King's  Bench,  the  Common  Pleas,  and  the  Exchequer.*  [4] 
The  original  distribution  of  biudness  among  them,  upon 
their  first  establishment,  was  as  follows:  The  cognizance 
of  crime,  and  of  such  matters  of  litigation  in  general  as 


this  day  the  terms  are  used  inter- 
changeably." Wills'  Gtould's  Plead., 
1,  3. 

The  second  London  edition  of  Ste- 
phen on  Pleading  forms  the  basis  of 
this  abridgment. 

On  ^e  general  subject  of  common 
law  pleading  and  practice  the  student 
is  referred  to  Chitty  on  Pleading,  3 
vols,  (an  early  edition  preferably) ; 
Stephen's  Nisi  Prius,  3  vols.;  Archi- 
bald's Nisi  Prius;  Selwyn's  Kisi 
Prius;  Wentworth's  Pleading  (10 
vols. ) ;  Burrill's  Practice,  3  vols. ; 
Green's  New  Practice,  2  vols.;  Puter- 
bergh's  Common  Law  Pleading  k 
Practice,  lliese  are  on  common  law 
pleading  and  practice,  which  must  be 
understood  by  every  one  who  would 


be  proficient  in  modern  pleading  and 
practice. 

SL  An  action  is  a  proceeding  in  a 
court  of  law  for  the  redress  of  a 
wrong.  See  Wills'  Qould  on  Plead- 
ing, 1  and  note. 

3.  Keal  actions,  as  at  common  law, 
are  obsolete*  See  Wills'  CSould  on 
Pleading,  ch.  2;  Id.,  pi.  9  and  notes. 

4.  See  Wills'  Gould's  Plead.,  ch.  3. 

6.  The  Supreme  Court  of  Judica- 
ture Act  (1875)  has  made  many  radi- 
cal changes  in  the  constitution  of  the 
English  courts.  See  the  subject  more 
fully  considered  in  voL  1  (Black- 
stone's  C<nnmentaries),  title  C!k>urt8. 
See  36  &  37  Vict.,  ch.  66;  38  k  39 
id.,  ch.  77;  39  ft  40  id.,  ch.  59;  40 
id.,  ch.  9;  44  ft  45  id.,  ch.  68. 
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directly  concerned  the  Crown  (those  relating  to  the  revenue 
excepted),  was  exolnsively  appropriate  to  the  Conrt  of 
King's  Bench;  civil  suits  between  subject  and  subject 
(called  communia  placita)^^  to  the  Common  Pleas;  and 
matters  relating  to  the  royal  revenue,  to  the  Exchequer. 
In  course  of  time,  considerable  violations  of  this  arrange- 
ment took  place,  usurpation  on  the  province  of  the  Common 
Pleas  being  made  by  each  of  the  other  courts.  Of  these 
changes,  the  general  result  is  as  follows:  The  King's  Bench 
has  now  jurisdiction  not  only  in  those  matters  which  be- 
longed to  it  by  its  original  constitution,  but  in  all  personal 
actions  whatever.  The  case  is  the  same  with  the  Exchequer; 
but  both  these  courts  are  still  excluded  from  the  cognizance 
of  actions  real  and  mixed.  The  Common  Pleas  retains  its 
original  province,  and  therefore  entertains  all  actions  what- 
ever between  subject  and  subject,  whether  of  the  real, 
mixed,  or  personal  class.  [5] 

An  action  is  commenced  in  the  King's  B^idh  or  Common 
Pleas  either  by  original  writ  or  by  bill;  in  the  Exchequer, 
by  bill  only.^  Of  these  methods  of  proceeding,  the  former 
is  the  regular  and  ancient  one,  and  the  latter  is  in  the  nature 
of  an  exception  to  it. 

An  original  writ  {breve  originale)  is  a  mandatory  letter 
issuiog  out  of  the  Court  of  Chancery,  under  the  great  seal 
and  in  the  king's  name,  directed  to  the  sheriff  of  the  county 
where  the  injury  is  alleged  to  have  been  committed,  con- 
taining a  summary  statement  of  the  cause  of  complaint, 
and  requiring  him,  in  most  cases,  to  command  the  defend- 
ant® to  satisfy  the  claim;  and  on  his  failure  to  comply,  then 
to  summon  him  to  appear  in  one  of  the  superior  courts  of 
common  law,  there  to  account  for  his  non-compliance.    In 

6.  Common  pleas.  are  called  plaintiff  and  defendant;  in 

7.  In  this  country  actions  are  be-  a  real  action,  more  properly  demand^ 
gun  in  a  variety  of  ways  of  which  ant  and  tenant.  The  former  terms, 
that  by  summons  is  the  most  oom-  however,  are  applicable  in  actions  of 
mon.  Writs  of  capias,  attachment,  every  description,  and  are  those  corn- 
replevin,  etc.,  are  also  authorized  by  monly  employed  when  a  suit  is  men* 
statute  in  certain  cases.  Consult  the  tioned  generally,  without  reference  to 
local  htatutes  and  works  on  practice,  its  particular  nature. 

8.  In  a  personal  action  the  parties 
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some  cases,  however,  it  omits  the  former  altemative,  and 
requires  the  sheriff  simply  to  enforce  the  appearance.  [6] 
One  object  of  the  original  writ,  therefore,  is  to  compel  the 
appearance  of  the  defendant  in  court;  it  is  also  necessary  as 
authority  for  the  institution  of  the  suit.^ 

The  original  writs  differ  from  each  other  in  their  tenor, 
according  to  the  nature  of  the  plaintiff's  complaint,  and  are 
conceived  in  fixed  and  certain  forms.  The  most  ancient 
writs  had  provided  for  the  most  obvious  kinds  of  wrong; 
but  in  the  progress  of  society,  cases  of  injury  arose,  new 
in  their  circumstances,  so  as  not  to  be  reached  by  any  of  the 
writs  then  known  in  practice;  and  it  seems  that  either  the 
clerks  of  the  chancery  (whose  duty  it  was  to  prepare  the 
original  writ  for  the  suitor)  had  no  authority  to  devise  new 
forms  to  meet  the  exigency  of  such  new  cases,  or  their  au- 
thority was  doubtful,  or  they  were  remiss  in  its  exercise.  [7] 
Therefore  by  the  Statute  Westminster  2,  13  Edward  I., 
chapter  24,  it  was  provided,  **  That  as  often  as  it  shall 
happen  in  the  chancery  that  in  one  case  a  writ  is  found,  and 
in  a  like  case  (in  consimili  casu),  falling  under  the  same 
right,  and  requiring  like  remedy,  no  writ  is  to  be  found,  the 
clerks  of  the  chancery  shall  agree  in  making  a  writ,  or 
adjourn  the  complaint  till  the  next  parliament,  and  write 
the  cases  in  which  they  cannot  agree,  and  refer  them  to  the 
next  parliament,*'  &c.  This  statute,  while  it  gives  to  the 
officers  of  the  chancery  the  power  of  framing  new  writs  in 
consimili  ca^u  with  those  that  formerly  existed,  and  enjoins 
the  exercise  of  that  power,  does  not  give  or  recognize  any 
right  to  frame  such  instruments  for  cases  entirely  new.  It 
seems,  therefore,  that  for  any  case  of  that  description  no 
writ  can  be  lawfully  issued,  except  by  authority  of  parlia- 
ment. But  on  the  other  hand,  new  writs  were  copiously 
produced,  according  to  the  principle  sanctioned  by  this  act, 
i.  e.,  in  consimili  casu,  or  upon  the  analogy  of  actions  pre- 
viously existing;  and  other  writs  also  being  added  from 
time  to  time  by  express  authority  of  the  legislature,  large 

9.  Original  writs  in  the  sense  of 
our  author  are  not  in  use  in  this 
country. 
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accessions  were  thus  made  to  the  ancient  stock  of  brevia 
originalia.  [8]. 

All  forms  of  writs  once  issued  were  entered  from  time  to 
time  and  preserved,  in  the  Court  of  Chancery,  in  a  book 
called  the  Register  of  Writs,  which  book  is  still  in  authority. 

An  original  writ  is  essential  to  the  due  institution  of  the 
suit.^  These  instruments  have  consequently  had  the  effect 
of  limiting  and  defining  the  right  of  action  itself;  and  no 
cases  are  considered  as  within  the  scope  of  judicial  remedy, 
in  the  English  law,  but  those  to  which  the  language  of  some 
known  writ  is  found  to  apply,  or  for  which  some  new  writ, 
framed  on  the  analogy  of  those  already  existing,  may,  under 
the  provision  of  the  Statute  of  Westminster  2,  be  lawfully 
devised.  [9]  The  enumeration  of  writs  and  that  of  actions 
have  become  in  this  manner  identical. 

Tlie  real  and  mixed  aetions  which,  in  modern  times,  have  perhaps  comiO 
moBt  frequently  imto  use  are  those  of  a  writ  of  right,  formedon,  dower, 
and  qaare  Impedit  [all  obsolete]. 

The  writ  of  right  *  is  the  remedy  appropriate  to  the  case  where  a  party 
claims  the  spiecific  recovery  of  corporeal  hereditaments  in  fee  simple; 
founding  his  title  on  the  rig^t  of  property,  or  mere  right,  arising  either 
from  his  own  seisin,  or  the  seisin  of  his  ancestor  or  predecessor.  [10] 

The  writ  of  formedon  lies  where  a  party  claims  the  specific  recovery  of 


1.  See,  however,  the  Supreme  Court 
of  Judicature  Acts,  already  cited. 
Writs  by  which  civil  action  are 
now  commenced  are  not  original 
writs  in  the  sense  of  the  text.  The 
term  is,  however,  loosely  used  to  des- 
ignate the  writs  or  process  issuing 
out  of  and  returnable  to  the  same 
court  in  which  the  action  is  brought. 
See  Wills'  Gould's  Plesd.,  pp.  67,  68, 
notes;  Pussey  v.  Snow,  81  Me.  288. 

S.  The  form  of  a  writ  of  right  is 
as  follows: 

"  Oeorge  the  Fourth,  by  the  grace  of 
€M,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King, 
Defender  of  the  Faith,  and  eo  forth, 

to  the  sheriff  of  greeting: 

Command  C  D.,  that  justly  and 
without  delay  he  render  unto  A.  B. 


four  messuages,  four  gardens  and  four 
■acres  of  land,  with  the  appurtenances, 

in  the  parish  of ,  in  the  county 

of ,  which  he  claims  to  be  his 

right  and  inheritance,  and  whereof  he 
complains  that  the  aforesaid  C.  D.  un- 
justly deforces  him.  And  unless  he 
shall  do  so,  and  if  the  said  A.  B.  shall 
give  you  security  of  prosecuting  his 
claim,  then  summon,  by  good  sum- 
moners,  the  said  O.  D.,  that  he  be  be- 
fore our  justices  at  Wesianinster, 
in  eight  days  of  Saint  Hilary,  to 
show  wherefore  he  hath  not  done  it; 
and  have  you  there  the  summoners 
and  this  writ. 

Witness  ourself  at  Westminster,  on 

the  day  of ,  in  the  

years  of  our  reign," 
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lands  and  tenements  as  issne  In  tall,  or  as  remalmdonuui  or 
sioner  npon  tbe  determination  <^  an  estate  tail.  [11] 

The  writ  of  dewer  {unde  nihil  habefi '  lies  for  a  widow  daUnlng  the  spe- 
cific recovery  of  her  dower,  no  part  of  it  haying  been  yet  assigned  to  her. 

The  writ  of  qvare  iapedlt  Is  the  remedy  by  which,  where  the  right  of 
a  party  to  a  benefice  is  obstmcted,  he  reeovers  the  presentation,  and  is 
the  f(»in  of  action  now  constantly  adopted  to  try  a  disputed  title  to  an 
advowson.  [12] 

Of  personal  actions,  the  most  common  are  the  following: 
[Acconnt],^  debt,  covenant,  detinue,  trespass,  trespass  on 
the  case,  and  replevin.  [13] 

The  writ  of  debt  lies  where  a  partj  claims  the  recovery 
of  a  debt,  i  e.,  a  liquidated  or  certain  sum  of  money  alleged 
to  be  due  to  him.* 


3.  Under  which  she  has  nothing. 

4.  The  action  of  account  is  still  in 
use  in  Illinois^  Indiana  and  perhaps 
other  states  to  compel  an  aeconnting, 
where  no  formal  settlement  of  ac- 
counts has  been  had.  See  Wills' 
Gould's  Plead.,  ch.  8;  Kemp  t.  Mer- 
rill,  98  111.  App.  46;  Field  v.  Brown, 
146  Ind.  293;  1  Stephens'  Nisi  Prius, 
♦1-5. 

**  By  statute  in  Illinois  the  action 
has  been  enlarged  so  that  it  will  lie 
on  boolc  accounts,  and  it  may  be 
brought  by  one  tenant  against  an- 
other. Citing  Garrity  v.  Hamburger 
Co.,  136  111.  499;  Barnum  v.  Landon, 
25  Conn.  137. 

At  common  law  the  action  could  not 
be  maintained  between  partners  where 
these  were  more  than  two  partners, 
but  statutes  allow  the  action  among 
three  or  more  partners. 

One  item  unadjusted  will  defeat  a 
plea  of  full  accounting. 

The  issue  in  this  action  is  not 
whether  upon  a  final  settlement  the 
a?count  is  balanced,  but  whether  there 
si: all  be  an  accounting. 

The  judgment,  if  found  for  the 
plaintiff,  is  quod  computet  —  that  the 


defendant  ought  to  aooonnt  The  ad- 
justing of  the  balance  is  left  to  audit- 
era,  ms  judgment  is  interlocutory 
and  determines  nothing  beyond  the 
liability  to  acoount."  Wills'  Gould's 
Plead.,  30  and  notes. 

6.  The  form  of  the  writ  of  debt  is 
as  fbllows: 
*'G^orge  the  Pcwrih,  4e.,  to  the  sAerif 

of frmting: 

Command   C   D.,   late  of  , 

gentleman,  that  justly  and  without 
delay  he  render  to  Aw  B,  the  sum  of 

pounds,    of    good    and    lawful 

money  of  Great  Britain,  which  he 
owes  to  and  imjustly  detains  from 
him,  as  it  is  said.  And  unless  he 
shall  do  so,  and  if  the  said  A.  B.  shall 
make  you  secure  of  prosecuting  his 
claim,  then  summon,  by  good  sum- 
moners,  the  said  C,  Z>.,  that  he  be 
before  us,  in  eight  days  of  Saint  Hil- 
ary, wheresoever  we  shall  then  be  in 
England,  {h,)  to  show  wherefore  he 
hath  not  done  it;  and  have  you  there 
the  names  of  the  summoners  and  this 
writ 

Witness    ourself    at    Westminster, 

the day  of ,  in  the • 

year  of  our  reign.** 
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The  writ  of  covenant  lies  where  a  party  claims  damages 
for  breach  of  covenant,  i.  e.^  of  a  promise  under  seal.^  [14] 

The  writ  of  detinue  lies  where  a  party  claims  the  specific 
recovery  of  goods  and  chattels  or  deed  and  writings  de- 
tained from  him^  [superseded  by  replevin]. 

The  writ  of  trespass  lies  where  a  party  claims  damages 
for  a  trespass  committed  against  him.  [15]  A  trespass  is 
an  injury  committed  with  violence,  and  this  violence  may 
be  either  actual  or  implied;  and  the  law  will  imply  violence, 
though  none  is  actually  used,  where  the  injury  is  of  a  direct 
and  immediate  kind,  and  committed  on  the  person  or  tan- 
gible and  corporeal  property  of  the  plaintiff.  Of  actual 
violence,  an  assault  and  battery  is  an  instance;  of  implied, 
a  peaceable  but  wrongful  entry  upon  the  plaintiff ^s  land.® 

The  writ  of  trespass  upon  the  case  lies  where  a  party 
sues  for  damages  for  any  wrong  or  cause  of  complaint  to 
which  covenant  or  trespass  will  not  apply.*  [17]  This 
action  originates  in  the  power  given  by  the  Statute  of  West- 
minster 2  to  the  clerks  of  the  chancery  to  frame  new  writs 
in  consimili  casu  with  writs  already  known.  Under  this 
power  they  constructed  many  writs  for  different  injuries, 
which  were  considered  as  in  consimili  casu  with,  that  is,  to 


This  is  debt  in  the  debet,  which  is 
the  principal  and  only  common  form. 
There  is  another  species  mentioned  in 
the  books,  called  debt  in  the  detinei, 
which  lies  for  the  specific  recovery  of 
goods,  under  a  contract  to  deliver 
them.     1  Chitty,  101,  1st  Ed. 

"  Before  us,  wheresoever  we  shall 
then  be  in  England,*'  expresses  in 
writs  the  court  of  king's  bench,  where 
the  action  in  this  and  the  following 
examples  is  supposed  to  be  brought. 

See,  generally.  Wills'  Gould's 
Plead.,  ch.  6. 

e.  See  Wills'  Gould's  Plead.,  ch.  7. 

7.  See  Wills'  Gould's  Plead.,  ch.  9. 

8.  See  Wills'  Gould's  Plead.,  ch.  11; 
Leame  v.  Bray,  6  East.  602;  Scott 
V.  Shepherd,  2  Blackstone  Rep.  892; 
1  Smith's  Lead.  Cas.  '549.     In  some 


of  the  states  as  in  Maine,  Michigan, 
Illinois  and  perhaps  others,  the  dis- 
tinction between  trespass  and  case  has 
been  abolished  by  statute.  See  Puter- 
burgh's  Com.  Law,  Plead,  k  Prac. 
(7th  Ed.),  ch.  22;  Wills'  Gould's 
Plead.,  ch.  11.  This,  however,  does 
not  affect  the  substantial  rights  of 
the  parties,  but  only  the  remedy. 
Blaloch  V.  Randall,  76  111.  228. 

9.  It  is  not  easy  to  give  a  short  and 
sufficiently  comprehensive  description 
of  the  scope  of  this  action.  That 
which  is  here  attempted  is  perhaps 
new,  and  is  believed  to  be  accurate. 
A  definition  somewhat  similar  is  given 
in  3  Woodd.  167.  See  note,  supra; 
Wills'  Gould's  Plead.,  eh.  12  and 
notes. 
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bear  a  certain  analogy  to,  a  trespass.  The  new  writs  in- 
vented for  the  cases  supposed  to  bear  such  analogy  have 
received,  accordingly,  the  application  of  writs  of  trespass 
on  (the  case  brevia  de  transgressione  super  casum)j — as 
being  founded  upon  the  particular  circumstances  of  the 
case  thus  requiring  a  remedy,  and  to  distinguish  them  from 
the  old  writ  of  trespass,  and  the  injuries  themselves,  which 
are  the  subject  of  such  writs,  are  not  called  trespasses,  but 
have  the  general  names  of  torts,  wrongs,  or  grievances.  The 
writs  of  trespass  on  the  case,  though  invented  thus  pro  re 
nata,  in  various  forms,  according  to  the  nature  of  the  differ- 
ent wrongs  which  respectively  called  them  forth,  began, 
nevertheless,  to  be  viewed  as  constituting  collectively  a  new 
individual  form  of  action;  and  this  new  genus  took  ite  place, 
by  the  name  of  trespass  on  the  case,  among  the  more  ancient 
actions  of  debt,  covenant,  trespass,  &c.  Such  being  the 
nature  of  this  action,  it  comprises,  of  course,  many  different 
species.  [18]  There  are  two,  however,  of  more  frequent 
use,  perhaps,  than  any  other  form  of  action  whatever. 
These  are,  assumpsit  and  trover. 

The  action  of  assumpsit  lies  where  a  party  claims  dam- 
ages for  breach  of  simple  contract,^  i.  e.,  a  promise  not  under 


1.  This  is  also  called  "  trespass  on 
the  case  upon  promises.*'  See,  gen- 
erally. Wills'  Gould's  Plead.,  ch.  13 
and  notes. 

The  following  is  the  form  of  a  writ 
of  trespass  on  the  case. 

"  In  tsoveb. 
George  the  Fourth,  rfc,  to  the  sheriff 

of  greeting: 

If  A,  B.  shall  make  you  secure  of 
prosecuting  his  claim,  then  put  by 
gages  and  safe  pledges  0.  D,,  late  of 

,  gentleman,  that  he  be  before 

us  in  eight  days  of  Saint  Hilary, 
wheresoever  we  shall  then  be  in  Eng- 
land, to  show  for  that,  whereas  the 
said  A.  B.  heretofore,  to  wit,  on  the 

day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the 

county  of  ,  waa  lawfully  pos- 


sessed, as  of  his  own  property,  of  cer- 
tain goods  and  chattels,  to  wit,  twenty 
tables    and    twenty   chairs    of    great 

Talue,  to  wit,  of  the  value  of 

pounds,  of  lawful  money  of  Great 
Britain;  and  being  so  possessed  there- 
of, he,  the  said  A,  B.,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid, 

at    aforesaid,  in  the  county 

aforesaid,  casually  lost  the  said  goods 
and  chattels  out  of  his  possession; 
and  the  same  afterwards,  to  wit,  on 

the  day  and  year  aforesaid,  at 

aforesaid,  in  the  county  aforesaid^ 
came  to  the  possession  of  the  said  (7. 
D,  by  finding;  yet  the  said  C.  D., 
well  knowing  the  said  goods  and  chat- 
tels to  be  the  property  of  the  said 
A.  B.,  and  of  rl^  to  belong  and  ap- 
pertain to  him,  but  contriying  and 
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seal.  Such  promises  may  be  express  or  implied;  and  the 
law  always  implies  a  promise  to  do  that  which  a  party  is 
legally  liable  to  perform.  This  remedy  is  consequently  of 
very  large  and  extensive  application. 

The  action  of  trover  is  that  osnally  adopted  (by  pref- 
erence to  that  of  detinue)  to  try  a  disputed  question  of 
property  in  goods  and  chattels.  In  form,  it  claims  dam- 
ages, and  is  founded  on  a  suggestion  in  the  writ  (which  in 
general  is  a  mere  fiction),  that  the  defendant  found  the 
goods  in  question,  being  the  property  of  the  plaintiff,  and 
proceeds  to  allege  that  he  converted  them  to  his  own  use.^ 

In  the  action  of  replevin  there  is  no  original  writ,  this 
action  not  being  commenced  in  the  superior  courts.  [22]  It 
is,  however,  entertained  there,  by  virtue  of  an  authority 
which  the  superior  courts  exercise,  of  removing  suits,  in 
certain  cases,  from  an  inferior  jurisdiction  to  their  own 
cognizance.  Where  goods  have  been  distrained,  a  partj 
making  plaint  to  the  sheriff  may  have  them  replevied,  that 
is,  redelivered  to  him,  upon  giving  security  to  prosecute  an 
action  against  the  distrainer,  for  the  purpose  of  trying  the 
legality  of  the  distress;  and  if  the  right  be  determined  in 
favor  of  the  latter,  to  return  the  goods.  The  action  so 
prosecuted  is  called  an  action  of  replevin,  and  is  commenced 
in  the  county  court.  From  thence  it  is  removed  into  one  of 
the  superior  courts  by  a  writ  either  of  recordari  facias 
loquelam,  or  accedas  ad  curiam.  In  form,  it  is  an  action 
for  damages  for  the  illegal  taking  and  detaining  of  the 
goods  and  chattels.  It  is  held  that  an  action  of  replevin 
may  be  brought  upon  other  kinds  of  illegal  taking,  besides 

fraudulently    intendiug,   craftily   and  converted   and   disposed  of   the   said 

subtilly,  to  deceive  and  defraud  the  goods  and  chattels  to  his,  the  said 

said  A.  B,  in  this  behalf,  hath  not  as  C.  D,%  own  use,  to  the  damage  of 

yet  delivered  the  said  goods  and  chat-      the  said  A.  B,  of pounds,  as  it 

tels,  or  any  part  thereof,  to  the  said  is  said;  and  have  you  there  the  names 

A.  B.  (although  often  requested  so  to  of  the  pledges  and  this  writ. 

do);    but    so    to    do    hath    hitherto  Witness    ourself    at    Westminster, 

wholly  refused,  and  still  refuses;  and     the  day  <rf  ,  in  the  

afterwards,  to  wit,  on  the day  year  of  our  reign/' 

of ,  in  the  year ,  at S.  See    note,    9upra;    also    Wills' 

aforesaid,    in    the    county    aforesaid,  Gould's  Plead.,  ch.  li. 
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that  by  way  of  a  distress,  but  in  no  other  case  is  the  pro- 
ceeding now  known  in  practice.^ 

The  history  of  the  action  of  ejectment  as  a  remedy  for 
recovery  of  land  is  as  follows:  At  a  very  early  period,  that 
is,  soon  after  the  reign  of  Edward  III.,  real  and  mixed 
actions  began  gradually  to  fall  into  neglect,  in  consequence 
of  their  being  more  dilatory  and  intricate  in  their  forms  of 
proceeding  than  personal  actions,  and  of  their  being  cog- 
nizable only  in  the  Court  of  Common  Pleas.  [23]  In  lieu 
of  them,  recourse  was  had  to  certain  personal  actions, 
which,  though  they  did  not  claim  the  specific  recovery  of 
land  (like  those  of  the  real  and  mixed  classes),  were  yet 
attended  with  incidents  that  indirectly  produced  that 
benefit.  Of  these  the  principal,  and  that  which  is  alone  re- 
tained in  modem  practice,  was  the  action  of  ejectment 
(ejcctio  firma€)y  a  species  of  the  personal  action  of  trespass, 
in  which  damages  were  claimed  by  a  tenant  for  a  term  of 
years,  complaining  of  forcible  ejection  or  ouster  from  the 
land  demised.  In  favor  of  this  mode  of  remedy,  the  courts 
determined  that  the  plaintiff  was  entitled  not  only  to  re- 
cover the  damages  claimed  by  the  action,  but  should  also, 
by  way  of  additional  relief,  recover  possession  of  the  land 
itself  for  the  term  of  years  of  which  he  had  been  ousted.  [24] 

Regularly,  none  could  resort  to  this  form  of  suit  but  those 
who  had  sustained  ouster  from  a  term  of  years,  such  being 
the  shape  of  the  complaint;  but  it  was  rendered  much  more 
extensive  in  its  application  by  the  invention  of  a  fictitious 
system  of  proceeding,  which  enabled  claimants  of  land,  in 
almost  every  instance,  upon  whatever  title  they  relied 
(whether  term  of  years  or  freehold),  to  bring  their  cases 
ostensibly  within  the  scope  of  this  remedy.  This  fictitious 
method,  being  favored  and  protected  by  the  courts,  passed 

8.  With  us  it  has  superseded  the  of  replevin,  in  which  a  writ  issued 

action  of  detinue,  and  by  statute  usu-  out  of  the  court  of  chancery,  directed 

ally  lies  for  the  recovery  of  goods  un-  to  the  sheriflf.     For  the  learning  on 

lawfully  taken  or  detained.  this  subject,  consult  F.  N.  B.,  69,  70; 

The  action  of  replevin  above  men-  Doct.    PL,    313,    314;    2    Inst.,    139; 

tioned  is  that  by  plaint,  which  is  the  Dalt.  Sh.,  273;   Moor  v.  Watts,  14. 

only  kind  known  in  practice.     There  Ray.,   617;    2  Selwyn,    1053;    Wills' 

was  anciently  in  use  another  species  Gould's  Plead.,  eh.  10  and  notes. 
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into  regular  practice;  and  the  consequence  is,  that  ejectment 
has  long  been  the  usual  remedy  for  the  specific  recovery  of 
real  property.* 

Supposing  an  original  writ  to  be  duly  issued  and  executed 
on  the  defendant,  it  is  next  to  be  returned.  [25] 

By  the  terms  of  an  original  writ,  the  sheriff  is  commanded 
to  have  the  writ  itself  in  court  on  a  certain  day,  viz.,  the 
day  on  which  the  defendant  is  directed  to  appear  there. 
On  that  day  the  writ  is  said  to  be  returnable,  and  it  is  called 
the  return  day  of  the  writ.  On  the  return  day  it  is  the  duty 
of  the  sheriff  to  remit  the  writ  into  the  superior  court  of 
common  law,  with  his  return;  that  is,  a  short  account  in 
writing  of  the  manner  in  which  he  has  executed  it.*^  [26] 

If  the  defendant  does  not  appear  in  obedience  to  the  orig- 
inal writ,  there  issue,  when  the  time  for  appearance  is  past, 
other  writs,  called  writs  of  process,  enforcing  the  appear- 
ance of  the  defendant,  either  by  attachment,  or  distress  of 
his  property,  or  arrest  of  his  person,  according  to  the  nature 
of  the  case.  These  differ  from  the  original  writ  in  the  fol- 
lowing principal  particulars:  They  issue  not  out  of  chan- 
cery, but  out  of  the  court  of  common  law  into  which  the 
original  is  returnable,  and  accordingly  are  not  under  the 
great  seal,  but  the  private  seal  of  the  court;  and  they  bear 
teste  (that  is,  conclude  with  an  attesting  clause)  in  the 
name  of  the  chief  justice  of  that  court,  and  not  in  the  name 
of  the  king  himself.  In  common  with  all  other  writs  issuing 
from  the  court  of  common  law  during  the  progress  of  the 
suit,  they  are  described  as  judicial  writs,  by  way  of  distinc- 
tion from  the  original  one  obtained  from  the  chancery.^ 

There  is  one  of  these  writs  of  process  which  will  require 
some  specific  notice.  It  is  called  a  capias  ad  respondendum, 
and  directs  the  sheriff  to  enforce  the  appearance  of  the  de- 
fendant by  arrest  of  his  person.   It  lies  in  all  the  most  usual 

4.  See  the  whole  course  of  proceed-  8.  In  this  country,  actions  are  not 
ing  in  an  ejectment,  perspicuously  commenced  by  original  writ,  but  usu- 
stated,  in  3  Bl.  Com.  199,  vol.  1  of  ally  by  process  issued  from  and  re- 
this  series.  See,  also.  Wills'  Gould's  tumable  to  the  court  which  tries  the 
Plead.,  ch.  5.  action. 

5.  This  return    is    a    part  of  the 
record. 
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pergonal  actions.  [27]  The  capias  being  only  process,  is  of 
course  regularly  issuable  only  after  an  original  writ  has 
been  first  sued  out  and  returned;  but  to  save  time  and  ex- 
pense, it  has  become  the  general  practice,  in  all  cases  where 
it  lies,  to  resort  to  it  in  the  first  instance,  and  to  suspend  the 
issuing  of  the  original  writ,  or  even  to  neglect  it  altogether, 
unless  its  omission  should  afterwards  be  objected  by  the 
defendant. 

In  all  real  and  mixed  actions,  and  also  in  personal  ones 
when  the  capias  does  not  lie,  the  original  writ  most  be 
regularly  made  out  and  issued.  [29]  And  even  when  the 
action  actually  commences  with  a  capias,  in  the  manner 
above  described,  the  existence  and  issuing  of  an  original 
is  still,  in  point  of  law,  always  supposed;  that  instrument 
being,  in  principle,  required,  both  as  authority  for  the  in- 
stitution of  the  suit  itself,  and  for  the  issuing  of  the  process. 

Under  the  capias  or  other  process,  the  defendant  is  com- 
pelled to  appear,  either  by  force  of  actual  arrest  (where  the 
law  authorizes  that  proceeding),  or  by  other  methods  of 
practice  which  may  be  here  passed  over  as  belonging  to 
the  law  of  process.^  [30]  This  appearance  shall  now  be 
supposed  to  take  place.  At  the  same  time  the  plaintiff  also 
appears,  and  the  pleadings  commence.  The  next  subject 
for  consideration,  therefore,  shall  be  the  manner  in  which 
the  parties  appear  and  plead. 

It  will  be  necessary  here  to  give  a  short  account  of  the 
method  of  appearance  and  pleading  anciently  in  use. 

As  now,  so  formerly,  the  defendant  was  made  to  appear 
by  original  writs  and  process  founded  upon  them.  These, 
as  now,  were  returnable  in  term  time;  and  as  these  writs 
were  returnable  always  in  term,  so  the  appearance  of  the 
parties,  the  pleading,  and  all  proceedings  whatever  in  open 
court  took  place  in  term  time  only,  and  never  in  vacation. 

The  appearance  of  the  parties  might  be  either  in  person 
or  by  attorney:  but  actual  and  personal  appearance  in  open 
court,  either  by  the  attorney  or  his  principal,  was  requisite. 

7.  Full  information  on  this  sub-  8tU  ed.;  1  Seldon,  64-102.  See,  also, 
joct,  with  respect  to  personal  actions,  local  statutes  and  works  on  practice, 
will  be  found  in  1  Tidd,  105  142,  etc..      See,  also,  vol.  1  of  this  series. 
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Upon  such  appearance  followed  the  allegations  of  fact, 
mutually  made  on  either  side,  by  which  the  court  received 
information  of  the  nature  of  the  controversy.  These,  de- 
scribed at  first  by  the  rude  term  of  loquela,  have  been  in 
more  modem  times  denominated  the  pleading,  or  pleadings. 
[31] 

As  the  appearance  was  an  actual  one,  so  the  pleading  was 
an  oral  altercation  in  open  court,  in  presence  of  the  judges. 
These  oral  pleadings  were  delivered  either  by  the  party 
himself  or  his  pleader,  called  narrator  and  advocatus. 

It  was  the  office  of  the  judges  to  superintend  the  oral 
contention  thus  conducted  before  them,  and  their  general 
aim  was  to  compel  the  pleaders  so  to  manage  their  alternate 
allegations  as  at  length  to  arrive  at  some  specific  point  or 
matter  aflSrmed  on  the  one  side  and  denied  on  the  other. 
[32]  When  this  matter  was  attained,  if  it  proved  to  be  a 
point  of  law,  it  fell  to  the  decision  of  the  judges  themselves; 
but  if  a  point  of  fact,  the  parties  then,  by  mutual  agreement, 
referred  it  to  one  of  the  various  methods  of  trial  then 
practised,  or  to  such  trial  as  the  court  should  think  proper. 
This  result  being  attained,  the  parties  were  said  to  be  at 
issue  {ad  exitum, —  that  is,  at  the  end  of  their  pleading) ; 
the  question  so  set  apart  for  decision  was  itself  called  the 
issue,  and  was  designated,  according  to  its  nature,  either  as 
an  issue  in  fact  or  an  issue  in  law.  The  whole  proceeding 
then  closed,  in  case  of  an  issue  in  fact,  by  an  award  or  order 
of  the  court  directing  the  institution,  at  a  given  time,  of  the 
mode  of  trial  fixed  upon;  or  in  case  of  an  issue  in  laxo,  by 
an  adjournment  of  the  parties  to  a  given  day,  when  the 
judges  should  be  prepared  to  pronounce  their  decision. 

During  this  oriJ  altercation  a  contemporaneous  official 
minute,  in  writing,  was  drawn  up  by  one  of  the  officers  of 
the  court  on  a  paiwhment  roll,  containing  a  transcript  of  all 
the  diflFerent  allegations  of  fact  to  the  issue,  inclusive.  It 
comprised,  also,  a  short  notice  of  the  nature  of  the  action, 
the  time  of  the  appearance  of  the  parties  in  court,  and  the 
acts  of  the  court  itself  during  the  progress  of  the  pleading 
consisting  chiefly  of  the  '*  continuances  "  of  the  proceed- 
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ings.^  [33]  The  official  minute  of  the  pleading  and  other 
proceedings  thus  made  on  the  parchment  roll  was  called  the 
record.  As  the  suit  proceeded,  similar  entries  of  the  re- 
maining incidents  in  the  cause  were  from  time  to  time  con- 
tinually made  upon  it;  and  when  complete,  it  was  preserved 
as  a  perpetual,  intrinsic,  and  exclusively  admissible  testi- 
mony of  all  the  judicial  transactions  which  it  comprised.^ 
[34] 

To  return  to  the  modem  practice. 

The  appearance  of  the  parties  is  no  longer  (as  formerly) 
by  the  actual  presence  in  court  either  of  themselves  or  their 
attorneys.  An  appearance  of  this  kind  is,  however,  still 
supposed,  and  exists  in  fiction  or  contemplation  of  law.  But 
in  fact,  appearance  is  effected  on  the  part  of  the  defendant 
(where  he  is  not  arrested)  by  making  certain  formal  entries 
in  the  proper  oflSce  of  the  court,  expressing  his  appearance; 
or  in  case  of  arrest,  it  may  be  considered  as  effected  by 
giving  bail  to  the  action.  [35]  On  the  part  of  the  plaintiff, 
no  formality  expressive  of  appearance  is  observed;^  but 


8.  Their  nature  was  as  follows: 
There  were  certain  purposes  for  which 
the  law  allowed  the  proceedings  to  be 
adjourned,  or  continued  over,  from  one 
term  to  another,  or  from  one  day  to 
another  in  the  same  term;  and,  when 
this  happened,  an  entry  of  such  ad- 
journment to  a  given  day,  and  of  its 
cause,  was  made  on  the  parchment 
roll;  and  by  that  entry  the  parties 
were  also  appointed  to  reappear  at 
the  given  day  in  court.  Such  ad- 
journment was  called  a  continuance. 
Thus  the  award  of  the  mode  of  trial 
on  an  issue  in  fact,  and  also  the  ad- 
journment of  the  parties  to  a  certain 
day  to  hear  the  decision  of  the  court 
on  an  issue  in  law,  were  each  of  them 
oontinuancea,  and  were  entered  as 
such  on  the  roll.  And  if  any  interval 
or  interruption  took  place  without 
such  an  adjournment  duly  obtained 
and   entered,  the  chasm    thus    occa- 


sioned in  the  progress  of  the  suit  was 
called  a  diacontinuanoe,  and  the 
cause  was  considered  as  out  of  court 
by  the  interruption,  and  was  not  al- 
lowed afterwards  to  proceed.  These 
entries  are  now  by  statute  no  longer 
necessary. 

9.  Lord  Coke  defines  a  record  as  a 
"  memorial  or  remembrance  in  rolls 
of  parchment  of  the  proceedings  or 
acts  of  a  court  of  justice,"  etc.,  and 
observes  that  "  the  rolls  being  the 
records  or  memorials  of  the  judges 
of  the  courts  of  record,  import  in 
them  such  incontrollable  credit  and 
verity,  as  th^  admit  no  averment, 
plea,  or  proof  to  the  contrary."  Co. 
Litt.,  260,  a.    See  vol.  1,  Pleading. 

1.  In  niinois  and  some  other  states 
it  is  the  practice  that  the  attorney 
for  the  plaintiff  shall  file  with  the 
clerk  of  the  court  a  pr»cipe  or  order, 
for   the   issuance   of   process,    which 
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upon  appearance  of  the  defendant,  effected  in  the  manner 
above  described,  both  parties  are  considered  as  in  court. 

The  appearance  of  either  party  may  in  general  purport 
to  be  either  in  his  own  person  or  that  of  his  attorney;  but 
when  he  appears  by  attorney,  there  ought  regularly,  and 
there  is  always  supposed  to  be,  a  warrant  in  writing  ex- 
ecuted by  him  for  that  purpose.^ 

On  appearance  of  the  parties,  the  pleadings  commence. 

These  have  long  since  ceased  to  be  delivered  orally  or  in 
open  court.  The  present  practice  is  to  draw  them  up  in 
the  first  instance  on  paper,  and  the  attorneys  of  the  opposite 
parties  either  mutually  deliver  them  to  each  other  out  of 
court,  or  (according  to  the  course  of  practice  in  the  par- 
ticular case)  file  them  in  the  oflSce  of  the  proper  oflScer  of 
the  court,  from  whence  a  copy  of  each  peading  is  furnished 
to  the  party  by  whom  it  is  to  be  answered.  [36]  These 
paper  pleadings,  at  a  subsequent  period,  are  entered  on 
record  by  transcribing  them  on  a  parchment  roll.  The 
paper  pleadings  thus  filed  or  delivered  between  the  parties, 
pursue  the  style  in  which  the  record  itself  was  drawn  up. 
[37]  Like  it,  they  are  expressed  in  the  third  person:  ^^A  B 
complains;  ^^  ^^  C  D  comes  and  defends,*'  &c.,  and  state  the 
form  of  action,  the  appearance  of  the  parties,  and  sometimes 
the  continuances  and  other  acts  and  proceedings  in  court. 
They  are  framed,  in  short,  as  if  they  were  extracts  from  the 
record^  though  the  record  is  by  the  present  practice  not 
drawn  up  till  a  subsequent  period,  and  is  then  a  transcript 
from  them.^ 

As  the  oral  pleading  could  formerly  be  delivered  by  none 
but  regular  advocates,  so  at  the  present  day  it  is  necessary 
that  each  paper  pleading  should  be  signed  by  a  barrister 
(some  few  of  the  most  ordinary  and  simple  kind,  and  all 
declarations  excepted),  and  in  the  Common  Pleas  no  bar- 
specifies  the  court,  names  the  parties,  2.  An  excellent  practice;  but  rarely 
the  name  of  the  action,  the  name  of  followed  in  this  country, 
the  writ,  return  day  and  amount  of  3.  In  this  country  the  pleadings  on 
the  debt  or  damages.  See  Milwaukee  file  constitute  parts  of  the  record 
Ins.  Co.  V.  Schallman,  188  111.  220;  without  enrollment. 
Wills'  Gould's  Plead.,  p.  70,  note. 
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rister  can  sign  a  pleading  but  one  who  has  attained  the 
degree  of  Serjeant  [otherwise  now] ;  but  in  the  other  courts 
there  is  no  such  restriction.*  [38] 

The  pleading  begins  with  the  declaration  or  count,  which 
is  a  statement  on  the  part  of  the  plaintiff  of  hiB  cause  of 
action.  [39]  In  the  declaration,  the  plaintiff  states  the 
nature  and  quality  of  his  case  in  general  more  fully  than  in 
the  writ,  but  still  in  strict  conformity  with  the  tenor  of  that 
instrument;  any  substantial  variancce  between  them  being 
a  ground  of  objection.*^ 

In  ejectment,  though  the  proceeding  is  nominally  by  orig- 
inal or  by  bill,  as  in  other  actions,  no  original  or  writ  of 
process  is,  in  fact,  ever  used.  [48]  The  whole  method  of 
proceeding  is  anomalous,  and  depends  on  fictions  invented 
and  upheld  by  the  courts  for  the  convenience  of  justice.  An 
ejectment  conmiences  by  delivering  to  the  tenant  in  posses- 
sion of  the  premises  a  declaration  framed  as  against  a 
fictitious  defendant  (for  example,  Richard  Roe)  at  the  suit 
of  a  fictitious  plaintiff  (for  example,  John  Doe).  This 
declaration,  when  the  action  is  brought  as  by  original,  is 
framed  as  if  it  had  been  preceded  by  original  writ  against 
Richard  Roe,  but  is,  in  fact,  the  first  step  in  the  cause. 
Subscribed  to  this  declaration  is  a  notice  in  the  form  of  a 
letter  from  the  fictitious  defendant  to  the  tenant  in  posses- 
sion, apprising  the  latter  of  the  nature  and  object  of  the 
proceeding,  and  advising  him  to  appear  in  court  in  the  next 
term  to  defend  his  possession.  [49]  Accordingly,  in  the 
next  term  the  tenant  in  possession  obtains  a  rule  of  court, 
allowing  him  to  be  made  defendant  instead  of  Richard  Roe, 
upon  certain  terms  prescribed  by  the  court  for  the  con- 
venient trial  of  the  title,  among  others,  his  appearing  and 
receiving,  without  writ  or  process,  a  new  declaration,  like 
the  first,  but  with  his  own  name  inserted  as  defendant,  and 
pleading  thereto.*    • 

4.  In  this  country,  there  being  no  third  yolumee  of  Chitty  on  Pleading. 
barristerB,  the  declaration  is  signed  These  forms  should  be  diligently 
by  the  attorney.  studied. 

5.  For  forms  of  declarations,  pleas,  6.  In  this  country  this  fiction  has 
eto.,  in  the  different  actions,  the  stu-  been  abolished. 

dent  is   referred  to  the  second  and 
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[With  respect  to  proceeding  by  bill  in  personal  actions  In  Ueo  of  origi- 
nal irrit,  as  the  subject  is  now  of  no  practical  importance  either  in  this 
country  or  in  England,  and  is  omitted  from  the  last  English  edition  of 
our  Author,  it  is  not  thought  worth  while  to  consume  so  much  space  as 
would  be  necessary  to  consider  the  subject  in  this  Abridgment  For  par- 
ticulars, the  fftudent  is  referred  to  Profeeeor  Tyler's  edition  of  Stephen 
on  Pleading,  p.  75  ei  aeg.,  and  to  3  Blackst.  Comm.  285.] 

The  plaintiff  having  declared^  (i.  e.,  filed  or  delivered  his 
declaration),  it  is  for  the  defendant  to  concert  the  manner 
of  hiB  defence.  [64]    For  this  purpose,  he  considers  whether, 


7.  The  following  forms  of  declara- 
tion will  serve  to  illustrate  the  text: 

"DeCLABATION    in    f>EBT,    ON    A    BOND. 

In  the  King*8  Benchf Term,  in 

the year  of  the  reign  of  King 

George  the  Fourth. 

,  to  wit,  C.  D,  was  summoned 

to  answer  A,  B,  of  a  plea,  that  he 
render  to  the  said  A,  B,  the  sum  of 

pounds,    of    good    and    lawful 

money  of  Great  Britain,  which  he 
owes  to  and  unjustly  detains  from 
him.    And  thereupon  the  said  A,  B,, 

by  ,  his  attorney,  complains: 

For  that  whereas  the  said  O,  D,  here- 
tofore, to  wit,  on  the  day  of 

,  in  the  year  of  our  Lord , 

at  ,  in  the  county  of  , 

by  his  certain  writing  obligatory, 
sealed  with  his  seal  and  now  shown 
to  the  court  here  (the  date  whereof 
is  the  day  and  year  aforesaid),  ac- 
knowledged himself  to  be  held  and 
firmly  bound  to  the  said  A*.  B.  in  the 

sum  of pounds,  above  demanded, 

to  be  paid  to  the  said  A,  B,  Tet  the 
said  C,  D.  (although  often  requested) 
hath  not  as  yet  paid  the  said  sum  of 

pounds  above  demanded,  or  any 

part  thereof,  to  the  said  A.  B,;  but 
so  to  do  hath  hitherto  wholly  refused, 
and  still  refuses,  to  the  damage  of 

the  said  A.  B.  of  pounds;  and 

therefore  he  brought  his  suit,  Ac." 


"DeCLABATION   in   TBESPA88. 

Quare  clauaum  fregit. 
In   the  King*8  Bench,  Term, 

in  the  year  of  the  reign  of 

King  George  the  Fourth. 

,  to  wit,  C.  D,  was  attached 

to  answer  A,  B.  of  a  plea,  wherefore 
he,  the  said  C,  D.,  with  force  and 
arms  broke  and  entered  the  close  of 
the  said  A,  B.,  situate  and  being  in 

the  parish  of  ,  in  the  county 

of ,  and  with  his  feet,  in  walk- 
ing, trod  down,  trampled  upon,  con- 
sumed, and  spoiled  the  grass  and  herb- 
age of  the  said  A,  B.  there  growing, 
and  being  of  great  value,  and  other 
wrongs  to  the  said  A,  B,  there  did, 
to  the  damage  of  said  A,  B.  and 
against  the  peace  of  our  lord  the  now 
king.    And  thereupon,  the  said  A.  B., 

by  ,  his  attorney,   complains: 

For  that  the  said  C,  D,  heretofore,  to 

wit,  on  the  day  of  ,  in 

the  year  of  our  Lord ,  with  force 

and  arms,  broke  and  entered  the  close 
of  the  said  A,  B,,  that  is  to  say,  a 

certain   close  called   ,   situate 

and  being  in  the  parish  aforesaid,  in 
the  county  aforesaid,  and  with  his 
feet,  in  walking,  trod  down,  trampled 
upon,  consumed,  and  spoiled  the  grass 
and  herbage  of  the  said  A.  B.  then 
and  there  growing,  and  being  of  great 
value,  to  wit,  of  the  value  of  
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on  the  face  of  the  declaration,  and  supposing  the  facts  to 
be  true,  the  plaintiff  appears  to  be  entitled,  in  point  of  lata, 
to  the  redress  he  seeks,  and  in  the  form  of  action  which  he 
has  chosen.  If  he  appears  to  be  not  so  entitled  in  point  of 
law,  and  this  by  defect  either  in  the  substance  or  the  form 
of  the  declaration,  i.  e.,  as  disclosing  a  case  insufficient  on 
the  merits  or  as  framed  in  violation  of  any  of  the  rules  of 
pleading,  the  defendant  is  entitled  to  except  to  the  declara- 
tion on  such  ground.  [65]  In  so  doing  he  is  said  to  demur; 
and  this  kind  of  objection  is  called  a  demurrer. 

A  demurrer  (from  the  Latin  demorari,  or  French  de- 
morrer,  to  **  wait,"  or  '^  stay  ")  imports  that  the  objectiiig 
party  will  not  proceed  with  the  pleading,  because  no  suffi- 
cient statement  has  been  made  on  the  oUier  side,  but  will 
wait  the  judgment  of  the  court  whether  he  is  bound  to 
answer.® 


pounds  of  lawful  money  of  Great 
Britain,  and  other  wrongs  to  the  said 
A.  B.  then  and  there  did,  against  the 
peace  of  our  said  lord  the  king,  and 
to  the  damage  of  the  said  A,  B,  of 

pounds ;  and  therefore  he  brings 

his  suit,  kc," 

"Declabation  in  tbespass  on  the 

CASE. 

In  aaaumpait — for  goods  sold  and  de- 
livered. 
Jn   the  King*8  Bench,  Term, 

in  the  year  of  the  reign  of 

King  George  the  Fourth, 

,  to  wit,  C.  D,  was  attached 

to  answer  to  A.  B,  of  a  plea  of  tres- 
pass on  the  case;  and  thereupon  the 

said  A,  B.y  by  ,  his  attorney, 

complains:  For  that  whereas  the 
said  C.  D.  heretofore,  to  wit,  on  the 

day  of  ,  in  the  year  of 

our    Ix)rd   ,    at   ,    in    the 

county  of ,  was  indebted  to  the 

said  A.  B.'in  the  sum  of pounds, 

of  lawful  money  of  Great  Britain,  for 
divers  goods,  wares,  and  merchandises. 


by  the  said  A,  B,  before  that  time 
sold  and  delivered  to  the  said  C.  D,, 
at  his  special  instance  and  request; 
and,  being  so  indebted,  he,  the  said 
(7.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year 

aforesaid,  at aforesaid,  in  the 

county  aforesaid,  undertook  and  faith- 
fuly  promised  the  said  A*.  B,  to  pay 
him  the  said  sum  of  money  when  he, 
the  said  0.  D.,  should  be  thereto  af- 
terwards requested.  Yet  the  said  O. 
Z>.,  not  regarding  his  said  promise 
and  undertaking,  but  contriving  and 
fraudulently  intending  craftily  and 
subtilly  to  deceive  and  defraud  the 
said  A.  B,  in  this  behalf,  hath  not 
yet  paid  the  said  sum  of  money,  or 
any  part  thereof,  to  the  said  A,  B. 
(although  oftentimes  afterwards  re- 
quested) ;  but  the  said  C.  P.,  to  pay 
the  same,  or  any  part  thereof,  hath 
hitherto  wholly  refused,  and  still  re- 
fuses, to  the  damage  of  the  said  A. 

S,  of  pounds;  and  therefore  he 

brings  his  suit,  &c." 
8.  The  form  of  a  demurrer  to  a 
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If  the  defendant  does  not  demur,  his  only  alternative 
method  of  defence  is  to  oppose  or  answer  the  declaration 
by  matter  of  fact.  In  so  doing,  he  is  said  to  plead  (by  way 
of  distinction  from  demurring)  ^  and  the  answer  of  fact  so 
made  is  called  the  plea.  [67] 

Pleas  are  divided  into  pleas  dilatory^  and  peremptory. 

Subordinate  to  this  is  another  division.  Pleas  are  either 
to  the  jurisdiction  of  the  court,  in  suspension  of  the  action, 
in  abatement  of  the  writ,  or  in  bar  of  the  action:  the  three 
first  of  which  belong  to  the  dilatory  class;  the  last  is  of  the 
peremptory  kind. 


declaration  will  appear  by  the  follow- 
ing examples: 

"Demurrer  to  the  declaration. 
For  matter  of  substance, 

[In  debt.] 

Jn  the  King's  Bench,  Term, 

in  the  year  of  the  reign  of 

King  George  the  Fourth. 
C.  D.  J      And    the    said    C.    D.,    by 

ats    f ,    his    attorney,    comes 

A.  B.  ^  and  defends  the  wrong  and  in- 
jury, when,  &c.;  and  says  that  the 
said  declaration  and  the  matters 
therein  contained,  in  manner  and 
form  as  the  same  are  above  stated 
and  set  forth,  are  not  sufficient  in 
law  for  the  said  A,  B,  to  have  or 
maintain  his  aforesaid  action  against 
him,  the  said  O.  D.;  and  that  he,  the 
said  C.  Z>.,  is  not  bound  by  the  law 
of  the  land  to  answer  the  same.  And 
this  he  is  ready  to  verify.  Wherefore, 
for  want  of  a  sufficient  declaration  in 
this  behalf,  the  said  0.  D.  prays  judg- 
ment, and  that  the  said  A.  B.  may  be 
barred  from  having  or  maintaining 
his  aforesaid  action  against  him,  Ac." 
''Demurrer  to  the  declaration. 
For  matter  of  form, 

[In  debt.] 

In   the  King's  Bench,  Term, 

in  the  year  of  the  reign  of 

King  George  the  Fourth, 


C.  D.  j 

ats 
A.  B. 


And    the    said    C,    Z).,    by 
,    his    attorney,    comes 


and  defends  the  wrong  and  in- 
jury, when,  Ac;  and  says  that  the 
said  declaration  and  the  matters 
therein  contained,  in  manner  and 
form  as  the  same  are  above  stated 
and  set  forth,  are  not  sufficient  in 
law  for  the  said  A.  B,  to  have  or 
maintain  his  aforesaid  action  against 
the  said  C.  D.;  and  that  he,  the  said 
(7.  D,,  is  not  bound  by  the  law  of  the 
land  to  answer  the  same.  And  this 
he  is  ready  to  verify.  Wherefore,  for 
want  of  a  sufficient  declaration  in  this 
behalf,  the  said  C.  D,  prays  judg- 
ment, and  that  the  said  A.  B.  may  be 
barred  from  having  or  maintaining 
his  aforesaid  action  against  him,  &c. 
And  the  said  C.  D.,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  states  and  shows  to  the 
court  here  the  following  causes  of  de- 
murrer to  the  said  declaration;  that 
is  to  say,  that  no  day  or  time  is  al- 
leged in  the  said  declaration  at  which 
the  said  causes  of  action,  or  any  of 
them,  are  supposed  to  have  accrued. 
And  also  that  the  said  declaration  Is 
in  other  respects  uncertain.  Informal, 
and  insufficient."  See  Wills'  Gould's 
Plead.,  100,  670. 

9.  See  Wills'  Gould's  Plead.,  405, 
409,  411. 
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A  plea  to  the  jnrisdiction  is  one  by  which  the  defendant 
excepts  to  the  jnnsdiction  of  the  court  to  entertain  the 
action.^ 

A  plea  la  sngpeBslon  of  the  action  Is  one  whkh  ghows  some  ground  for 
BOt  proceeding  In  the  salt  at  the  present  period,  and  prays  that  the 
pleading  maj  be  stayed  nntll  that  ground  be  remored.  [68]  The  number 
of  these  pleas  is  small.  Among  them  is  that  which  is  founded  on  the 
nonage  of  one  of  the  parties,  and  it  termed  parol  demurrer, 

A  plea  in  abatement  of  the  writ  is  one  which  shows  some 
ground  for  abating  or  quashing  the  original  writ,  and 
makes  prayer  to  that  effect  [69] 

The  grounds  for  so  abating  the  writ  are  any  matters  of 
fact  tending  to  impeach  the  correctness  of  that  instrument; 
/.  €.,  to  show  that  it  is  improperly  framed  or  sued  out,  with- 
out, at  the  same  time,  tending  to  deny  the  right  of  action 
itself. 

Pleas  in  abatement  relate  either  to  the  person  of  the 
plaintiff,  to  the  person  of  the  defendant,  to  the  count  or 
declaration,  or  to  the  writ.  [70] 

A  plea  in  abatement  to  the  person  of  the  plaintiff  or 
defendant  is  such  as  shows  some  personal  disability  in  one 
of  these  parties  to  sue  or  be  sued,  as  that  the  plaintiff  is 


1.  "Plea  to  the  jubisdiction. 

In  an  action  of  ejectment  for  lands 
situate  within  a  county  palatinate, 
ate. 

Jn  the  King*8  Bench,  Term, 

in  the  year  of  the  reign  of 

King  Oeorge  the  Fourth, 
C.  D.  \  And  the  said  C.  D„  in  his 
ats  h  proper  person,  comes  and  de- 
A.  B.  *  fends  the  force  and  injury, 
and  says  that  the  said  county  of  Ches- 
ter is,  and,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary, 
hath  been  a  county  palatine;  and 
there  now  are  and  for  all  time  afore- 
said have  been  justices  there;  and 
that  all  and  singular  pleas  for  the 


recovery  of  manors,  messuages,  and 
tenements,  lying  and  being  within  the 
said  county,  have  been  for  all  the  time 
aforesaid,  and  still  are,  pleaded  and 
pleadable  within  the  said  county  of 
Chester,  before  the  justices  there  for 
the  time  being,  and  not  here  in  the 
court  of  our  lord  the  king,  before  the 
king  himself.  And  this  he  is  ready 
to  verify.  Wherefore,  since  the  plea 
aforesaid  is  brought  for  recovery  of 
the  possession  of  the  manors,  mes- 
suages, lands,  and  hereditaments 
aforesaid,  within  the  said  county  pal- 
atine, the  said  C  D,  prays  judgment, 
if  the  court  of  our  lord  the  king  here 
will  or  ought  to  have  further  cogni- 
zance of  the  plea  aforesaid." 
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an  alien  enemy .^  With  respect  to  these  pleas  to  the  person, 
it  is  to  be  observed  that  they  do  not  fall  strictly  within  the 
definition  of  pleas  in  abatement,  as  above  given;  for  they 
do  not  pray  **  that  the  writ  be  quashed,**  but  pray  judg- 
ment **  if  the  plaintiff  ought  to  be  answered/* 

A  plea  in  abAtement  to  the  eonnt  or  declaralioB  Ig  founded  on  some 
objection  applying  Immediately  to  the  declaration  and  only  by  conse- 
quence affecting  tlie  mit.  The  only  frequent  case  in  whicb  this  kind  of 
plea  has  occurred  is  where  the  objection  is  that  of  a  rariance  in  the 
declaration  from  the  writ,  which  waa  always  a  faital  fauH.  Even  in  this 
case,  however,  the  plea  is  now  out  of  use,  in  ocHisequeace  of  a  change  of 
practice  relative  to  the  original  writ  that  will  be  presently  explained.  [71] 

A  plea  in  abatement  to  the  writ  is  such  as  is  founded  on 
some  objection  that  applies  to  the  writ  itself;  for  example, 
that  in  an  action  on  a  joint  contract  it  does  not  name  as 
defendants  all  the  joint  contractors,  but  omits  one  or  more 
of  them.*    Pleas  of  this  latter  kind  have  been  very  anciently 


8.   '*FORM  or  PLKA  IN  AUATEHKNT  OF 
THE   WBIT. 

To  the  person  of  the  plaintiff, 
[In  debt.] 
In   the  King's  Bench,  Term, 

in  the  year  of  the  reign  of 

King  Oeorge  the  Fourth, 
C.  D,  ^      And    the    said    C.    D.,    by 

ate    > ,   his    attorney,    comes 

A.  B,)  and  defends  the  wrong  and  in* 
jury,  when,  Ac.;  and  says  that  the 
said  A,  B,  ought  not  to  be  answered 
to  his  writ  and  declaration  aforesaid, 
because,  he  says,  that  the  said  A,  B, 
is  an  alien,  born,  to  wit,  at  Calais, 
in  the  kingdom  of  France,  in  parts 
beyond  the  seas,  under  the  allegiance 
of  the  king  of  France,  an  enemy  of 
our  lord  the  now  king,  born  of  father 
and  mother  adhering  to  the  said  en- 
emy; and  that  the  said  A,  B.  entered 
this  kingdom  without  the  safe  con- 
duct of  our  said  lord  th«  king;  and 
this  the  said  C,  D.  is  ready  to  Terify. 
Wherefore  he  prays  judgment,  if  the 
said  A,  B,  ought  to  be  answered  to 
his  writ  and  declaration  aforesaid, 
Ac."     See  Wills*  Gould's  Plead.,  421. 


'Plea. 


or    THS 


Uf    ABATEMENT 
WMT. 

To  the  y>r%t. 

[In  assumpsit.] 
In  the  King's  Bench,  Term, 

in  the  year  of  the  reign  of 

King  Oeorge  the  Fourth. 
O,  D,  J     And    the    said    C.    D,,    by 

ats     t ,    his    attorney,    comes 

A,  B,)  and  defends  the  wrong  and  in- 
jury, when,  Ac.;  and  prays  judgment 
of  the  said  writ  and  declaration,  be- 
cause, he  says,  that  the  said  several 
supposed  promises  and  undertakings 
in  the  said  declaration  mentioned  (if 
any  such  were  made)  were  made 
jointly  with  one  G,  H,,  who  is  still 

living,  to  wit,  at ,  and  not  by 

the  said  C  D,  alone;  and  this  the 
said  C.  D,  is  ready  to  verify.  Where- 
fore, inasmuch  as  the  said  O,  H.  is 
not  named  in  the  said  writ  together 
with  the  said  (7.  D.,  he,  the  said  C.  /)., 
prays  judgment  of  the  said  writ  and 
declaration,  and  that  the  same  may 
be  quashed."  See  Wills*  Gould's 
Plead.,  450. 
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divided  into  such  as  relate  to  the  form  of  the  writ,  and  such 
as  relate  to  the  action  of  the  writ;  and  those  relating  to  its 
form  have  been  again  subdivided  into  such  as  are  founded 
on  objections  apparent  on  the  vyrit  itself,  and  such  as  are 
founded  on  matter  extraneous. 

The  effect  of  all  pleas  in  abatement,  if  successful,  is  that 
the  particular  action  is  defeated  [72]  But  the  right  of 
suit  itself  is  not  gone;  and  the  plaintiff,  on  obtaining  a 
better  form  of  writ,  may  maintain  a  new  action,  if  the  ob- 
jection were  founded  on  matter  of  abatement;  or  if  the 
objection  were  to  the  disability  of  the  person,  he  may  bring 
a  new  action  when  that  disability  is  removed.  [73] 

The  actual  power  of  using  these  pleas  has  been  much 
abridged,  and  the  whole  law  of  original  writs  consequently 
rendered  of  less  prominent  importance  than  formerly,  by  a 
rule  of  practice  laid  down  in  modem  times  [and  by  stat.  2 
Wm.  IV,  c.  39,  which  abolished  original  writs  in  personal 
actions]. 

With  respect  to  soeh  pleas  In  abatement  as  were  founded  on  faets  that 
could  onlj  be  ascertained  by  examination  of  the  writ  Itaelf,  as,  for  ex- 
ample, variance  between  the  writ  and  declaration,  or  erasure  of  the  writ, 
it  was  always  held  a  necessary  maitter  of  form,  preparatory  to  pleading 
them,  to  demand  oyer  of  the  writ,  that  la,  to  demand  to  hear  it  read, 
which  in  the  daya  of  oral  pleading  was  complied  with  by  reading  it 
aloud  in  open  court,  and,  after  the  eatablishment  of  written  pleadings, 
by  exhibiting  and  (if  required)  delivering  a  copy  of  the  Inatrument  Co 
the  party  who  makes  the  demand.  The  Court  of  Common  Pleas,  however, 
in  the  11  and  12  George  II.,  and  the  King's  Bench  in  the  19  George  III., 
thought  fit  to  establish  it  aa  a  rule,  that  thenceforth  oyer  should  not  be 
granted  of  the  original  writ;  and  the  indirect  effect  of  thia  has  conse- 
quently been  to  abolish  in  practice  all  pleas  in  abatemenit  founded  on 
objections  of  the  kind  here  stated. 

But  there  are  pleas  in  abatement  which  do  not  require 
any  examination  of  the  writ  itself.  [74]  For  example,  if  in 
the  declaration  one  only  of  two  joint  contractors  is  named 
defendant,  this  is  sufficient  to  show  that  the  same  non- 
joinder exists  in  the  writ;  for  as  a  variance  between  the 
writ  and  declaration  is  a  fault,  the  defendant  is  entitled  to 
assume  that  they  agree  with  each  other;  and  he  may,  con- 
sequently, without  production  of  the  writ,  plead  this  non- 
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joinder  as  certainly  existing  in  the  latter  instrument.  So 
the  plea  that  the  writ  was  sued  out  pending  another  action, 
or  pleas  to  the  person  of  the  plaintiff  or  defendant,  require 
no  examination  of  the  writ  itself;  and  there  are  many  others 
to  which  the  same  remark  applies.  In  all  such  cases,  no 
oyer  is  necessary;  and,  therefore,  pleas  of  this  latter  de- 
scription may  be,  and  are,  in  fact,  still  pleaded,  notwith- 
standing the  rule  of  practice  which  denies  oyer  of  the  writ.* 
A  plea  in  bar  of  the  action  may  be  defined  as  one  which 
shows  some  ground  for  barring  or  defeating  the  action,  and 
makes  prayer  to  that  effect.  [75]  It  is  a  substantial  and 
conclusive  answer  to  the  action.  It  follows  from  this  prop- 
erty, that,  in  general,  it  must  either  deny  all  or  some  essen- 
tial part  of  the  averments  of  fact  in  the  declaration;  or, 
admitting  them  to  be  true,  allege  new  facts  which  obviate 
or  repel  their  legal  effect.  In  the  first  case,  the  defendant 
is  said,  in  the  language  of  pleading,  to  traverse  the  matter 
of  the  declaration;  in  the  latter,  to  confess  and  avoid  it. 
Pleas  in  bar  are  consequently  divided  into  pleas  by  way  of 
traverse,^  and  pleas  by  way  of  confession  and  avoidance.^ 


4.  "It  is  important  for  a  pleader 
to  lo<^  well  ahead  to  the  consequences 
of  the  failure  of  a  plea  in  abatement 
before  he  adopts  it.  The  failure  of 
a  plea  in  abatement  is  the  same  in 
effect  as  a  judgment  by  default.  The 
plea  admits  the  cause  of  action.  In 
a  case  of  damages,  all  is  admitted  but 
the  amount;  that  may  be  contested. 
But  nominal  damages  is,  at  all  events, 
admitted.  And  as  the  allegations  in 
a  plea  of  abatement  must  be  strictly 
proved  as  in  a  declaration,  a  failure 
in  any  material  {^articular  will  be 
fatal.  When  the  plea  is  successful, 
as  the  writ  must  be  quashed  and  can- 
not be  amended,  that  particular  ac- 
tion fails.  But  in  the  new  action  the 
defendant  is  estopped  by  the  plea  in 
abatement  from  denying  that  there 
was  once  a  good  cause  of  action, 
though  he  may  offer  in  defense  any 
proper  matter  which  has  occurred 
46 


since  the  plea  was  pleaded."    Tyler's 

Intro,  to  Stephens  on  Pleading,  p.  35. 

5.  "Plea  in  bab,  by  way  of  tba- 

TERSE. 

In  covenant,  on  indenture  of  lease, 

for  not  repairing. 
In  the  King's  Bench,  Term, 

in  the  year  of  the  reign  of 

King  George  the  Fourth. 
C.  D,  .     And    the    said    (7.    D,,    by 

ats     V ,    his    attorney,    comes 

A,  B,  )  and  defends  the  wrong  and  in- 
jury when,  &«. ;  and  says  that  the 
said  Aw  B.  ought  not  to  have  or  main- 
tain his  aforesaid  action  against  him, 
the  said  O.  D.,  because,  he  says,  that 
the  windows  of  the  said  messuage  or 
tenement  were  not  in  any  part  there- 
of ruinous,  in  decay,  or  out  of  repair, 
in  manner  and  form  as  the  said  A.  B. 
hath  above  complained  against  him, 
the  said  C.  D.  And  of  this  he  puts 
himself  upon  the  country." 
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We  will  continue  our  examination  of  the  process  of  plead- 
ing, and  will  first  suppose  that  the  defendant  takes  the 
course  of  pleading  to  the  declaration  in  bar  by  way  of  trav- 
erse. [77]  In  this  case,  a  question  of  fact  is  at  once  raised 
between  the  parties,  viz.,  whether  the  facts  in  the  declara- 
tion which  the  traverse  denies,  be  true.  The  parties  having 
arrived  at  a  specific  point  or  matter,  affirmed  on  the  one 
side  and  denied  on  the  other,  the  defendant  is  in  general 
obliged  to  oflfer  to  refer  this  question  to  some  mode  of  trial, 
and  does  this  by  annexing  to  the  traverse  an  appropriate 
formula,  proposing  either  a  trial  by  the  country,  i.  e.,  by  a 
jury,  or  such  other  method  of  decision  as  by  law  belongs  to 
the  particular  point.  If  this  be  accepted  by  his  adversary, 
the  parties  are  then  said  to  be  at  issue,  and  the  question 
itself  is  called  the  issue.  [78]  Consequently,  a  party  who 
thus  traverses,  annexing  such  formula,  is  said  to  tender 
issue;  and  the  issue  so  tendered  is  called  an  issue  in  fact. 

If  it  be  next  supposed  that,  instead  of  traversing,  the 
defendant  chooses  to  demur,  a  question  is  in  this  case  also 
raised  between  the  parties;  and  it  is  a  question  of  law,  viz., 
whether  the  declaration  be  sufficient,  in  point  of  law,  to 
maintain  the  action.  The  defendant,  as  the  i>arty  demur- 
ring, uses  a  formula  referring  that  question  to  the  proper 


6.  Plea  in  bab,  bt  wat  or  CONVSS- 

SION    AND    AVOIDANCB 

In  a  like  action. 
In   the  King*8  Bench,  Term, 

in  the  year  of  the  reign  of 

King  (George  the  Fourth. 
A.  B.        And    the    said    C.    D.,    bj 

ats    f ,    his    attomej,    comes 

CD)  and  defends  the  wrong  and  in- 
jury, when,  &c.;  and  says  that  the 
said  A.  B.  ought  not  to  have  or  main- 
tain his  aforesaid  action  against  him, 
the  said  C  D.,  because,  he  says,  that 
after  the  said  breach  of  covenant,  and 
before  the  commencement  of  this  suit, 

to  wit,  on  the day  of ,  in 

the  year  of  our  Lord ,  at 

aforesaid,  in  the  county  aforesaid,  the 
said  A.  B.,  by  his  certain  deed  of  re- 


lease, sealed  with  his  seal  and  now 
shown  to  the  court  here  (the  date 
whereof  is  the  day  and  year  last 
aforesaid),  did  remise,  release,  and 
forever  quit-claim  to  the  said  C.  D,^ 
his  heirs,  executors,  and  administra- 
tors, all  damages,  cause  and  causes 
of  action,  breaches  of  coTenant,  debts, 
and  demands  whatsoerer,  which  had 
then  accrued  to  the  said  A.  B.,  or 
which  the  said  A.  B,  then  bad  against 
the  said  C  D.,  as  by  the  said  deed 
of  release,  reference  being  thereto  had, 
will  fully  appear.  And  this  the  said 
O.  D.  is  ready  to  verify.  Wherefore 
he  prays  judgment  if  the  said  A.  B. 
ought  to  have  or  maintain  his  afore- 
said action  against  him. 
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mode  of  decision,  viz.,  the  judgment  of  the  court,^  and  as 
upon  a  traverse  he  tenders  an  issue  in  fact,  so  he  is  said, 
in  this  case,  to  tender  an  issue  in  law. 

While  upon  a  traverse  a  party  is  in  general  obliged  to 
tender  issue,  upon  a  demurrer  he  always  necessarily  does 
so,  for  the  only  known  form  of  a  demurrer  contains  an 
appeal  to  the  judgment  of  the  court;  but  on  the  other  hand, 
as  will  appear  in  a  subsequent  part  of  the  work,  a  party 
may  sometimes  traverse  or  deny  without  offering  any  mode 
of  trial.  [79] 

The  issue,  whether  in  fact  or  law,  being  thus  tendered,  it 
is  necessaryi  before  the  issue  is  complete,  that  it  be 
accepted. 

The  tender  of  the  issue  in  law  where  the  defendant  de- 
murs to  the  declaration,  is  necessarily  accepted  by  the 
plaintiff;  for  he  has  no  ground  of  objecting  either  to  the 
question  itself  or  the  proposed  mode  of  decision.  He  accepts 
or  joins  in  the  issue  in  law  by  a  set  form  of  words  called 
joinder  in  demurrer.^ 

But  the  tender  of  the  issue  in  fact  where  the  defendant 
traverses  the  declaration  is  not  necessarily  accepted  by  the 
plaintiff;  for  first,  he  may  consider  the  traverse  itself  as  in- 
sufficient in  law.  By  the  traverse,  the  defendant  may  deny 
either  the  whole  or  a  part  of  the  declaration;  and  in  the 
latter  case,  the  traverse  may,  in  the  opinion  of  the  plaintiff, 
be  so  framed  as  to  involve  a  part  immaterial  or  insufflcient 
to  decide  the  action.  Again,  he  may  consider  the  traverse  as 
defective  in  point  of  form,  and  object  to  its  sufficiency  in  law 

7.  See  forms  of  demurrer,  ante.  to  have  and  maintain  his  aforesaid 

8.  JOmoiB  IK  DKMUBBER.  »''"°"    '«':»«*   •''"'•.  *•■*  f '^    C.   D; 

and  the  said  A.  B.  is  ready  to  verify 
Upon  the  demurrer.  ^^^  ^^^^^  ^^^^  ^^^^  ^^  ^^^  ^^^^^  ^^^^ 

In  the  King's  Bench,  Term,  shall   direct  and  award.     Wherefore, 

in  the  year  of  the  reign  of  inasmuch  as  the  said  O.  D.  hath  not 

King  George  the  Fourth.  answered    the  said   declaration,    nor 

A.  B,  \     And   the  said   A.   B.  says,  hitherto   in   any  manner  denied   the 

T.     V  that  the  said  declaration  and  same,  the  said  A\,  B.  prays  judgment, 

C.  D.  )  the  matters  therein  contained^  and  his  debt  aforesaid,  together  with 

in  mannrr  and  form  as  the  same  are  h\%  damages  by  him  sustained  by  rea- 

above  pleaded  and  set  forth,  are  suflfi-  son  of  the  detention  thereof,  to  be 

cient  in  law  for  him,  the  said  A.  B.,  adjudged  to  him. 
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on  that  ground.  So  in  his  opinion  the  mode  of  trial  proposed 
may,  in  point  of  law,  be  inapplicable  to  the  particular  kind 
of  issue.  On  such  grounds,  therefore,  he  has  an  option  to 
demur  to  the  traverse  as  insufficient  in  law.  The  effect  of 
this  demurrer,  however,  would  only  be  to  postpone  the  ac- 
ceptance of  issue  by  a  single  stage.  On  the  other  hand, 
supposing  a  demurrer  not  to  be  adopted,  the  alternative 
course  will  be  to  accept  the  tendered  issue  of  fact,  and  also 
the  mode  of  trial  which  the  traverse  proposes;  and  this  is 
done,  in  case  of  trial  by  jury,  by  a  set  form  of  words,  called 
a  joinder  in  issue,  or  a  similiter.® 

The  issue  in  law  or  fact  being  thus  tendered,  and  accepted 
on  the  other  side,  the  parties  are  at  issue,  and  the  pleading 
is  at  an  end. 

We  will  now  suppose  the  defendant  to  plead  either  one 
of  the  kinds  of  dilatory  plea,  or  a  plea  in  bar,  by  way  of 
confession  and  avoidance.  In  either  case,  the  plaintiff  has 
the  option  of  demurring  to  the  pea,  as  being,  in  substance 
or  form,  an  insufficient  answer,  in  point  of  law,  to  the 
declaration,  or  of  pleading  to  it  by  way  of  traverse,  or  by 
way  of  confession  and  avoidance  of  its  allegations.  [821 
Such  pleading,  on  the  part  of  the  plaintiff,  is  called  the 
replication.^ 


9.  JOINDEB  IN  ISSUE;  OB,  SIMIUTEB. 

Upon  the  traverse,  ante. 

In   the  King's  Bench,  Term, 

in  the  year  of  the  reign  of 

King  George  the  Fourth. 
A,  B.)  And  the  said  A,  B.,  as  to 
V.  f  the  plea  of  the  said  C.  D. 
C.  D,  '  above  pleaded,  and  whereof  he 
hath  put  himself  upon  the  country, 
doth  the  like. 

1.  Repucation,  bt  way  of  confes- 
sion   AND    AVOIDANCE. 
Upon  the  plea. 

In   the  King's  Bench,  Term, 

in  the  year  of  the  reign  of 

King  George  the  Fourth. 

And    the   said   A.    B.    says 

that,  by  reason  of  anything  in 

C.  D. '  the  said  plea  alleged,  he  ought 


not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action 
against  the  said  C.  D.,  because,  he 
says,  that  he,  the  said  A.  B.,  at  the 
time  of  the  making  of  the  said  sup- 
posed deed  of  release,  was  unlawfully 
imprisoned  and  detained  in  prison  by 
the  said  C.  D.,  until,  by  force  and 
duress  of  that  imprisonment,  he,  the 
said  A.  B.,  made  the  said  supposed 
deed  of  release,  as  in  the  said  plea 
mentioned;  and  this  the  said  A.  B, 
is  ready  to  verify.  Wherefore  he 
prays  judgment  and  fais  damages  by 
him  sustained  by  reason  of  the  said 
breach  of  covenant  to  be  adjudged 
to  him. 
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If  the  replication  be  by  way  of  trayersoi  it  is  in  general 
necessary  (as  in  the  case  of  the  plea)  that  it  should  tender 
issue.  So  if  the  plaintiff  demur,  an  issue  in  law  is  neces- 
sarily tendered;  and  in  either  case  the  result  is  a  joinder  in 
issue.  But  if  the  replication  be  in  confession  and  avoid- 
ance, the  defendant  may  then,  in  his  turn,  either  demur,  or, 
by  a  pleading,  traverse  or  confess  and  avoid  its  allegations. 
If  such  pleading  take  place,  it  is  called  the  rejoinder.^ 

In  the  same  manner,  and  subject  to  the  same  law  of  pro- 
ceeding, viz.,  that  of  demurring  or  traversing  or  pleading  in 
confession  and  avoidance,  is  conducted  all  the  subsequent 
altercation  to  which  the  nature  of  the  case  may  lead;  and 
the  order  and  denominations  of  the  alternate  allegations  of 
fact  or  pleadings  throughout  the  whole  series  are  as  follows; 
Declaration,  plea,  replication,  rejoinder,  sur-rejoinder,  re- 
butter, and  sur-rebutter.  After  the  sur-rebutter,  the  plead- 
ings have  no  distinctive  names,  for  beyond  that  stage  they 
are  very  seldom  found  to  extend. 

To  whatever  length  of  series  the  pleadings  may  happen 
to  lead,  by  adherence  to  the  plan  here  described,  one  of  the 
parties  must,  at  some  period  of  the  process,  more  or  less 
remote,  be  brought  either  to  demur  or  to  traverse;  for  as  no 
case  can  involve  an  inexhaustible  store  of  new  relevant 
matter,  there  must  be  somewhere  a  limit  to  pleading  in  the 
way  of  confession  and  avoidance.  [83]  Whenever  a  traverse 
is  at  length  produced,  it  comprises  in  general  a  tender  of 
issue,  and  a  demurrer  necessarily  involves  a  tender  of  issue, 

S.  Rejoinder,  bt  way  of  traverse,  prisonment,  in  manner  and  form  as 

Upon  the  above  replication,  by  the  said  replication  alleged.    And 

In   the  King's  Bench,  Term,  of  this  the  said  C,  D,  puts  himself 

in   the  year  of  the  reign  of  upon  the  country. 

King  George  the  Fourth.  In  these  examples  the  parties  ulti- 

C  Z).  .      And   the  said   (7.   D.  saith  mately  arrive  at  a  traverse;  but  it 

ats     (  that,  by  reason  of  anything  in  may  happen  that  in  any  part  of  the 

A.  B,)  the   said    replication    alleged,  series  a  demurrer,  instead  of  a  tra- 

tlie  said  A.  B.  ought  not  to  have  or  verse,  may  take  place,  which  questions 

maintain  his  aforesaid  action  against  the  sufficiency,  in  point  of  law,  of  the 

l^im,  the  said  C.  D.,  because,  he  says,  substance  of  the  matter  of  the  repli- 

that  the  said  A.  B.  freely  and  volun-  cation  as  in  the  case  of  the  demurrer 

tarily  made  the  said  deed  of  release,  to  the  declaration  already  given,  ante^ 
and  not  by  force  and  duress  of  im- 
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the  consequence  of  which  is,  in  either  case,  a  joinder  in 
issue,  exactly  upon  the  same  principle  as  above  expained 
with  respect  to  the  plea;  so  that  the  parties  arrive  at  issue, 
after  a  long  series  of  pleading,  precisely  in  the  same  manner 
as  when  the  process  terminates  at  the  earliest  possible 
stage.  [86] 

A  demurrer  is  never  founded  on  matter  collateral  to  the 
pleading  which  it  opposes,  but  arises  on  the  face  of  the 
statement  itself;  a  pleading  is  always  founded  on  matter 
coUateraL  This  consideration  will  serve  as  a  guide  to  de- 
termine whether  a  given  objection  should  be  brought  for- 
ward by  way  of  pleading  or  of  demurrer.  [87] 

There  are  some  pleas  and  incidents  of  occasional  occur- 
rence, by  which  the  progress  of  the  pleading  is  sometimes 
broken  or  varied. 

The  pleas  here  referred  to  are  called  pleas  puis  darreign 
continuance,^  which  set  up  new  matter  of  defence  which  has 
arisen  after  a  plea  has  been  pleaded  and  since  the  last  con- 
tinuance, and  which  did  not  exist,  and  which  the  defendant 
had  consequently  no  opportunity  to  plead  before  the  last 
continuance.  [88] 

A  plea  puis  darreign  continuance  is  always  pleaded  by 
way  of  substitution  for  the  former  plea,  on  which  no  pro- 
ceeding is  afterwards  had.  [89]  It  may  be  either  in  bar  or 
abatement,  and  is  followed,  like  other  pleas,  by  a  replication 
and  other  pleadings,  till  issue  is  attained  upon  it.* 

3.  Since  the  last  continuance.  fence     arises,     after    he    has     once 

4   "As  the  defendant  is  allowed,  bj  pleaded,  and  after  the  last  continu- 

the  common  law,  to  plead  only  one  once  (or  adjournment)  of  the  cause, 

plea,  of  any  one  kind  or  class;   so  For  it  would  be  unreasonable  to  pre- 

also,  after  having  pleaded,  within  the  elude  him  from  pleading  matter  thus 

time  allowed  for  that  purpose,   any  arising,  and  which  it  was  not  in  his 

one  matter  of  defence,  he  cannot,  in  power  to  plead  in  the  first  instance, 

general,  and  as  a  matter  of  right,  re-  The  new  plea,  which  this  exception 

tract  and  substitute  another.     If  it  to  the  general  rule  allows,  is  called 

were  otherwise,  the  defendant  might  a    plea   puis   darrein   continuance  — 

protract    the    proceedings    interroin-  since  {or  after)  the  last  continuance, 

ably,  by  repeatedly  shifting  his  ground  It  is  here  to  be  observed,  that  dur- 

of  defence."  ing  the  whole  proceedings  in  a  suit, 

"  But  to  this  general  rule  there  is  from  the  time  of  the  defendant's  ap- 

an  exception,  when  new  matter  of  de-  pearance,  until   its   final   determina- 
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Of  the  incidents  of  occasional  occurrence  by  which  the 
progress  of  the  pleading  is  sometimes  varied,  some  of  the 
principal  shall  here  be  noticed;  and  first, 

1.  The  demand  of  view.^  [90] 

2.  Voucher  to  warranty.®  [91] 

3.  Demand  of  oyer.  [92]  Where  either  party  alleges  any 
deed,  he  is  in  general  obliged  to  make  prof  ert  of  sudi  deed, 
that  is,  to  produce  it  in  court  simultaneously  with  the  plead- 
ing in  which  it  is  alleged.  This,  in  the  days  of  oral  plead- 
ing, was  an  actual  production  in  court.  Since  then  it  con- 
sists of  a  formal  allegation  that  he  shows  the  deed  in  court, 
it  being,  in  fact,  retained  in  his  own  custody. 

Where  prof  ert  is  thus  made  by  one  of  the  parties,  the 
other,  before  he  pleads  in  answer,  is  entitled  to  demand 
oyer,  that  is,  to  hear  it  read.  [93]  The  forms  of  pleading 
do  not  in  general  require  that  the  whole  of  any  instrument 
which  there  is  occasion  to  allege  should  be  set  forth.  So 
much  only  is  stated  as  is  material  to  the  purpose.  The  other 
party,  however,  may  reasonably  desire  to  hear  the  whole, 


tion,  the  cause  is  to  be  continued  (or 
as  it  is  sometimes  expressed,  the 
parties  must  be  'continued'  in  court), 
from  day  to  day,  or  from  time  to 
time,  by  regular  entries,  to  be  made 
for  that  purpose.  And  when  any  new 
matter  of  defence  arises,  "between  two 
of  these  continuances  or  adjourn- 
ments, it  may  be  pleaded  puis  darrein 
continuance,  before  the  next  continu- 
ance, notwithstanding  the  pendency  of 
a  prior  plea." 

*'  Pleas  of  this  kind  may  be  either 
in  abatement  or  in  bar;  and  may  be 
pleaded,  even  after  an  issue  joined, 
either  in  fact  or  in  law,  if  the  new 
matter  has  arisen  after  the  issue  was 
joined,  and  is  pleaded  before  the  next 
adjournment."  Wills'  Ck>uld's  Plead., 
119-121  and  notes. 

5.  At  common  law  this  right  did 
not  exist  in  personal  actions,  but  only 
in  real  and  mixed  actions.    Regulated 


now  by  statute  and  rules  of  court  and 
allowable  in  all  actions  in  the  sound 
discretion  of  the  court  in  the  inter- 
ests of  justice.  See  Wills'  Gould's 
Plead.,  74  and  notes. 

6.  A  warranty  is  a  covenant  real, 
annexed  to  lands  and  tenements, 
whereby  a  man  is  bound  to  defend 
such  lands  and  tenements  for  another 
person;  and  in  case  of  eviction  by 
title  paramount,  to  give  him  lands  of 
equal  value.  Voucher  to  warranty 
(vocatio  ad  ioarrantizandum)  is  the 
calling  of  such  warrantor  into  court 
by  the  party  warranted  (when  tenant 
in  a  real  action,  brought  for  recovery 
of  such  *ands),  to  defend  the  suit  for 
him,  and  the  time  of  such  voucher  is 
after  the  defendant  has  counted.  It 
lay  in  most  real  and  mixed  actions, 
but  not  in  personal.  It  is  now  obso- 
lete. 
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and  tliis  either  for  the  purpose  of  enabling  him  to  ascertain 
the  genuineness  of  the  alleged  deed,  or  of  founding  on  some 
part  of  its  contents,  not  set  forth  by  the  adverse  pleader, 
some  matter  of  answer.  He  is  therefore  allowed  this  privi- 
lege of  hearing  the  deed  read  verbatim.  When  the  profert 
was  actually  made  in  open  court,  the  demand  of  oyer,  and 
the  oyer  given  upon  it,  took  place  in  the  same  manner,  and 
the  course  was,  that  on  demand  by  one  of  the  pleaders  the 
deed  was  read  aloud  by  the  pleader  on  the  other  side.  By 
the  present  practical  the  attorney  for  the  party  by  whom 
it  is  demanded,  before  he  answers  the  pleading  in  which 
the  profert  is  made,  sends  a  note  to  the  attorney  on  the 
other  side,  containing  a  demand  of  oyer,  on  which  the  latter 
is  bound  to  carry  to  him  the  deed,  and  deliver  to  him  a  copy 
of  it,  if  required,  at  the  expense  of  the  party  demanding; 
and  this  is  considered  as  oyer,  or  an  actual  reading  of  the 
deed  in  court.  [94] 

Oyer  is  demandable  in  all  actions,  real,  personal,  and 
mixed.  By  the  present  practice,  it  is  not  now  granted 
either  of  a  record  or  an  original  writ,  and  can  be  had  only 
in  the  cases  of  deeds,  probates,  and  letters  of  administra- 
tion, &c.,  of  which  profert  is  made  on  the  other  side;  of 
private  writings  not  under  seal,  oyer  has  never  been  demand- 
able.  [95] 

Oyer  can  be  demanded  only  where  profert  is  made.  In 
all  cases  where  profert  is  necessary,  and  where  it  is  also,  in 
fact,  made,  the  opposite  party  has  a  right,  if  he  pleases,  to 
demand  oyer;  but  if  it  be  unnecessarily  made,  this  does  not 
entitle  to  oyer;  and  so,  if  profert  be  omitted  when  it  ought 
to  have  been  made,  the  adversary  cannot  have  oyer,  but 
must  demur. 

When  a  deed  is  pleaded  with  profert,  it  is  supposed  to 
remain  in  court  during  all  the  term  in  which  it  is  pleaded, 
but  no  longer,  unless  the  opposite  party,  during  that  term, 
plead  in  denial  of  the  deed,  in  which  case  it  is  supposed  to 
remain  in  court  till  the  action  is  determined.  Hence  it  is 
a  rule  that  oyer  cannot  be  demanded  in  a  subsequent  term 
to  that  in  which  profert  is  made. 

A  party  having  a  right  to  demand  oyer  is  yet  not  obliged, 
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in  all  cases,  to  exercise  that  right,  nor  is  he  obliged,  in  all 
cases,  after  demanding  it,  to  notice  it  in  the  pleading  that 
he  afterwards  files  or  delivers.  [96]  Sometimes,  however, 
he  is  obliged  to  do  both,  viz.,  where  he  has  occasion  to  found 
his  answer  upon  any  matter  contained  in  the  deed  of  which 
profert  is  made,  and  not  set  forth  by  his  adversary.  In 
these  cases,  the  only  admissible  method  of  making  such 
matter  appear  to  the  court  is  to  demand  oyer,  and  from  the 
copy  given  set  forth  the  whole  deed  verbatim  in  his  pleading. 
When  oyer  is  demanded  and  the  deed  set  forth,  as  above 
explained,  the  effect  is  as  if  it  had  been  set  forth  in  the 
first  instance  by  the  opposite  party,  and  the  tenor  of  the 
deed,  as  it  appears  upon  oyer,  is  consequently  considered 
as  forming  a  part  of  the  precedent  pleading.  [97]  There- 
fore if  the  deed,  when  so  set  forth  by  the  plea,  be  found  to 
contain  in  itself  matter  of  objection  or  answer  to  the  plain- 
tiff's case,  as  stated  in  the  declaration,  the  defendant's 
course  is  to  demur,  as  for  matter  apparent  on  the  face  of 
the  declaration,  and  it  would  be  improper  to  make  the 
objection  the  subject  of  pleaJ 


7.  Profert  and  oyer  are  still  neces- 
sary in  some  states.  See  the  whole 
subject  and  the  modem  practice  well 
explained  in  Wills'  Gould's  Plead., 
75-87  and  notes. 

The  following  is  an  example  of  the 
manner  in  which  the  demand  of  oyer 
is  entered  and  the  deed  set  forth  in 
the  pleading: 

"Plea  in  rar. 

To  debt  on  bond. 

In  the  King's  Bench,  Term, 

in  the  year  of  the  reign  of 

King  George  the  Fourth, 
C.  D,        And    the    said    C.    D.,    by 

ats    (. ,    his    attorney,    comes 

J..  B,  \  and  defends  the  wrong  and  in- 
jury when,  Ac.,  and  craves  oyer  of  the 
said  writing  obligatory,  and  it  is  read 
to  him,  &c.  He  a>so  craves  oyer  of 
the  condition  of  the  said  writing  ob- 
ligatory, and  it  is  read  to  him  in 
these  words:     "Whereas**  (here  the 


condition  of  the  bond,  which  shall  be 
supposed  to  be  for  payment  of  one 
hundred  pounds  on  a  certain  day,  is 
set  forth  verbatim) ;  which,  being 
read  and  heard,  the  said  C.  D.  says 
that  the  said  A.  B.  ought  not  to  have 
or  maintain  his  aforesaid  action 
against  him,  because,  he  says,  that 

he,  the  said  0.  D.,  on  the  said  

day  of ,  in  the  year  aforesaid, 

in  the  said  writing  obligatory  men- 
tioned, paid  to  the  said  A.  B.  the 
said  sum  of  one  hundred  pounds  in 
the  said  condition  mentioned,  together 
with  all  interest  then  due  thereon,  ac- 
cording to  the  form  and  effect  of  the 
said  condition,  to  wit,  at afore- 
said, in  the  county  aforesaid;  and 
this,  the  said  C.  D.  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  A.  B,  ought  to  have  or  maintain 
bis  aforesaid  action  against  him. 
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4.  Prayer  of  an  imparlance. 

By  the  ancient  practice,  if  a  party  found  himself  unpre- 
pared to  answer  the  last  pleading  of  his  adversary  imme- 
diately, his  course  was  to  pray  the  court  to  allow  him  a 
further  day  for  that  purpose;  which  was  accordingly 
granted  by  the  court  to  any  day  that,  in  their  discretion, 
they  might  award,  either  in  the  same  or  the  next  succeeding 
term.  [98]  The  party  was  in  this  case  said  to  pray,  and 
the  court  to  grant,  an  imparlance^  {interlocutio  or  inter- 
loquela)j  a  term  derived  from  the  supposition  that  in  this 
interval  the  parties  might  talk  together  and  amicably  settle 
their  controversy. 

An  Imparlanee  was  granUble  In  almost  aU  actions,  real,  personal,  and 
mixed. 

The  prayer  of  imparlance,  when  made  by  the  defendant  prior  to  his 
plea,  was  either  general  or  speclaL  The  first  waa  simply  a  prayer  for 
leave  to  imparl.  Of  such  general  imparlance  It  was  a  consequence  that 
the  defendant  was  afterwards  precluded  from  certain  proceedings  of  a 
dilatory  tendency,  which  might  before  have  been  competent  to  him,  such 
as  oyer,  or  a  plea  to  the  jurisdiction,  or  in  abatement,  [99]  Accordingly, 
if  he  wished  to  preserve  his  right  to  these  advantages,  he  varied  the  form 
of  his  prayer,  and  made  It  with  a  reservation  of  such  right  If  his  ob- 
ject was  to  preserve  the  right  of  pleading  in  abatement,  he  prayed  what 
is  called  a  special  imparlance. 

A  special  Imparlance,  ^saving  all  advantages  and  exceptions,  as  weU 
to  the  writ  as  to  the  declaraUon,"  would  entitle  the  party  to  plead  in 
abatement  afterwards,  but  not  to  the  jurisdiction;  and  therefore  if  he 
wished  to  preserve  the  power  of  doing  thi9  also,  he  resorted  to  another 
kind  of  special  imparlance,  difTerlng  from  the  former  only  in  this:  that 
it  contained  a  saving  of  **  M  advantages  and  exceptions  whatsoever." 
[100]  This  is  called  in  the  books  a  general  special  Imparlance;  and  it 
would  seem  that  the  effect  of  an  imparlance  of  this  description  is  to  pre- 
serve the  power  not  only  of  pleading  all  dilatory  pleas,  but  of  demanding 
oyer  and  a  tneti?. 

With  respect  to  most  of  those  Incidents  In  pleading,  the  opposite  party 
has  a  right,  If  he  pleases,  to  oppose  the  prayw  made  on  the  other  side; 
and  for  this  purpose  he  was  entitled  in  the  ancient  practloe  of  pleading, 
to  demur  or  plead  to  it,  as  if  it  were  a  statement  of  fact  made  in  the 

8.  Questions  arising  upon  the  right  or  copies  of  paper  extended  by  stat- 

to  oyer  are  now  generally  settled  upon  ute.     See,   generally.   Wills*   Gould's 

application  to  the  court    or    judge.  Pliead.,  75  and  notes,  and  local  works 

T)ie  practice  has  in  some  states  been  on  practice, 
changed  and  the  right  to  inspection 
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direct  ooune  of  the  pleading.  [102]  Thus  If  a  party  demanded  oyer  in 
a  case  where,  upon  the  fact  of  the  pleading,  hlB  adrersary  conceived  it 
to  be  not  demandable,  the  latter  might  demur,  or  if  he  had  any  matter 
of  fact  to  allege  as  a  ground  why  the  oyer  could  not  be  demanded,  he 
might  plead  such  matter.  If  he  pleaded,  the  allegation  was  called  a 
eoniiterplea  to  the  oyer.*  All  pleadinga  of  this  incidental  kind,  direrging 
from  the  main  series  of  the  allegations,  are  termed  counterpleas.  On  the 
conterplea  there  might  happen  to  be  a  replication  and  other  subsequent 
pleadings;  and  so  the  parties  might  oompe  to  isave  in  law  or  in  fact  on  this 
collateral  subject,  in  the  same  manner  as  upon  the  principal  matters  in 
controversy.  [103]  These  collateral  or  incidental  pleadings,  however, 
though  according  to  the  principle  of  the  science  they  may  occur,  have 
now  fallen  into  complete  disuse  in  point  of  practice. 

Questions  arising  upon  the  right  to  oyer  are  now  gener- 
ally settled  upon  application  to  the  court  or  judge. 

Supposing  the  cause  to  be  at  issue,  the  next  proceeding 
is  to  make  a  transcript  upon  paper  of  the  whole  pleadings 
that  have  been  filed  or  delivered  between  the  parties.  This 
transcript,  when  the  issue  joined  is  an  issue  of  law,  is  called 
the  demurrer-book;  when  an  issue  in  fact,  it  is  called,  in  the 
King's  Bench,  in  some  cases  the  issue,  in  others,  the  paper- 
book,  and  in  the  Common  Pleas,  the  issue.  ^  It  contains  not 
only  the  pleadings,  but  also  entries,  according  to  the  ancient 
forms  used  in  recording,  of  the  appearance  of  the  parties, 
the  continuances,  and  other  acts  supposed  to  be  done  in 
court  up  to  the  period  of  issue  joined,  even  though  such 
entries  have  not  formed  part  of  the  pleadings  as  filed  or 
delivered;  and  it  concludes  with  an  entry  of  an  award  by 
the  court  of  the  mode  of  decision  tendered  and  accepted  by 
the  pleadings.  [104]  The  making  of  this  transcript  upon 
an  issue  in  law  is  called  making  up  the  demurrer-book;  upon 
an  issue  in  fact,  making  up  the  issue  or  paper-book.^    The 

9.  "  In  its  more  usual  signification      As  yet  of  Term,  in  the  

*  imparlance '  is  an  allowance  to  the  year  of  the  reign  of  King  Oeorge 

defendant  of  time  to  plead."  and  is  the  Fourth, 

regulated  by  rules  of  practice.     See  Witness  Sir  CJliarles  Abbott,  knight. 

Wills*  Gould's  Plead.,  73.  ,  to  wit,  A,  B.  puts  in  his 

1.  See  Wills'  GouM's  Plead.,  106.  place    E.    F.,    his    attorney,    against 

2.  "  Entbt  of  issue  on  demttbbeb,  C.  D.,  in  a  plea  of  breach  of  cove- 

WTTH   AN    IMPABLANCE.  naut. 

In  the  King's  Bench,  by  original.    In         ,  to  wit,  C.  D,  puts  in  his 

an  action  of  covenant,  place  O.  E„  his  attorney,  at  the  suit 
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demurrer-book,  issue,  or  paper-book,  when  made  up,  is  de- 
livered to  the  defendant's  attorney,  who,  if  it  contains  what 
he  admits  to  be  a  correct  transcript,  returns  it  unaltered; 
but  if  it  varies  from  the  pleadings  that  were  filed  or  de- 
livered, he  makes  application  to  the  court  to  have  it  set 
right. 

Under  the  ancient  system,  the  parties  were  allowed  to 
correct  and  adjust  their  pleadings  during  the  oral  alterca- 
tion, and  were  not  held  to  the  form  of  statement  that  they 
might  first  advance.  [106]  So  at  the  present  day,  until  the 
judgment  is  signed,  in  the  manner  to  be  afterwards  men- 
tioned, either  party  is,  in  general,  at  liberty  to  amend  his 


of  the  said  A.  B.,  in  the  plea  afore- 
said. 

,  to  wit,  C  Z).  was  sum- 
moned to  answer  {as  in  the  deolara- 
tioH,  supra). 

And  the  said  C.  D.,  by ,  his 

attorney,  oomes  and  defends  the 
wrong  and  injury  when,  &c.,  and 
prays  a  day  thereupon  to  imparl  to 
the  said  declaration  of  the  said  A. 
B,;  and  it  is  granted  to  him,  &e. 
And  upon  this  a  day  is  given  to  the 
parties  aforesaid,  before  our  lord  the 

king,  until  ,  wheresoever,  Ac., 

that  is  to  say,  for  the  said  C.  D.  to 
imparl  to  the  declaration  aforesaid, 
and  then  to  answer  the  same.  At 
which  day,  before  our  said  lord  the 
king,  at  Westminster,  come  the  par- 
ties aforesaid,  by  their  attorneys 
aforesaid;  and  the  said  C.  D.  says 
that  the  said  A,  B,  ought  not  to  have 
or  maintain,  Ac.  {as  in  the  ple<h 
supra). 

And  the  eaid  A.  B.  says  that,  by 
reason  of  anything  in  the  said  plea 
alleged,  he  ought  not  to  be  barred, 
dc.   {as  in  the  replication,  supra). 

And  the  said  C.  D.  says  that  the 
said  replication  of  the  said  A.  B,  to 
the  said  plea  of  him,  the  said  C.  D., 
and  the  matters  therein  contained,  in 


manner  and  form  as  the  same  are 
above  pleaded  and  set  forth,  are  not 
sufficient  in  law,  Ac.  {as  in  the  de- 
murrer, supra). 

And  the  said  A.  B,  says  that  the 
said  replication,  and  the  matters 
therein  contained,  in  manner  and 
form  as  the  same  are  above  pleaded 
and  set  forth,  are  sufficient  in  law 
for  him,  the  said  A.  B.,  to  have  and 
maintain  his  aforesaid  action  against 
the  said  O.  D.;  and  the  said  A.  B. 
is  ready  to  verify  and  prove  the  same 
as  the  court  here  shall  direct  and 
award.  Wherefore,  inasmuch  as  the 
said  C.  D.  hath  not  answered  the  said 
replication,  nor  hitherto  in  any  man- 
ner denied  the  same,  the  said  A.  B, 
prays  judgment  and  his  damages  by 
him  sustained  by  reason  of  the  said 
breach  of  covenant,  to  be  adjudged  to 
him.  But  because  the  court  of  our  said 
lord  the  king,  now  here,  are  not  yet 
advised  what  judgment  to  give  of  and 
upon  the  premises,  a  day  is  given  to 
the  parties  aforesaid  before  our  lord 

the  king,  on ,  wheresoever,  &c^ 

to  hear  judgment  thereon,  for  that 
the  said  court  of  our  said  lord  the 
king,  now  here,  are  not  yet  advised 
thereof. 
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pleading  as  at  common  law;  the  leave  to  do  which  is 
granted,  as  of  course,  upon  proper  and  reasonable  terms, 
including  the  payment  of  the  costs  of  the  application,  and 
sometimes  the  whole  costs  of  the  cause  up  to  that  time. 
And  even  after  the  judgment  is  signed,  and  up  to  the  latest 
period  of  the  action,  amendment  is  in  most  cases  allowable 
at  the  discretion  of  the  court,  under  certain  statutes  passed 
for  allowing  amendments  of  the  record;  and  in  late  times 
the  judges  have  been  much  more  liberal  than  formerly  in 
the  exercise  of  this  discretion.  Amendments  are,  however, 
always  limited  by  due  consideration  of  the  rights  of  the 
opposite  party;  and  where  by  the  amendment  he  would  be 
prejudiced  or  exposed  to  unreasonable  delay,  it  is  not 
allowed.* 

To  return  to  the  main  course  of  proceeding.  [107]  The 
pleadings  and  issue  being  adjusted  by  the  making  up,  de- 
livery, and  return  of  the  demurrer-book,  issue,  or  paper- 
book,  the  next  step  is  to  enter  the  issue  on  record.  The 
pleadings  are  framed  as  if  they  were  copied  from  a  roll  of 
the  oral  pleadings.  Such  a  roll  did,  in  the  time  of  oral 
pleading,  exist,  and  still  exists  in  contemplation  of  law; 
but  no  roll  is  now  actually  prepared  or  record  made  till 
after  issue  joined  and  made  up,  in  manner  above  described. 
At  that  period,  however,  a  record  is  drawn  up  on  a  parch- 
ment roll.  This  proceeding  is  called  entering  the  issue,  and 
the  roll  on  which  the  entry  is  made  is  called  the  issue  rolL 
The  issue  roll  contains  an  entry  of  the  term,  of  which  the 
demurrer-book,  issue,  or  paper-book  is  entitled,  and  (in  the 
King's  Bench)  the  tvarrants  of  attorney  supposed  to  have 
been  given  by  the  parties  at  the  commencement  of  the  cause, 
authorizing  their  attorneys  to  appear  for  them  respectively, 
and  then  proceeds  with  a  transcript  of  the  declaration  and 
subsequent  pleadings,  continuances,  and  award  of  the  mode 
of  decision,  as  contained  in  the  demurrer-book,  issue,  or 
paper-book.*  When  drawn  up,  it  is  filed  in  the  proper 
office  of  the  court.  [108] 

3.  Pee  Wills'  Gould's  Plead.,  105;  In  this  country  the  original  papers 
Blnckstone  (vol.  1 ),  Amendment.  Con-  on  file  constitute  the  record  without 
suit  local  works  on  practice.  enrolment.     Not  every  paper  on  file, 

4.  See  Wills*   Gould's   Plead.,   106.  however,  is  a  part  of  the  record. 
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The  next  subject  for  consideration  is  the  manner  in  whidi 
the  issue  is  decided  [110] 

The  decision  of  issues  in  law  is  vested,  as  it  always  has 
been,  exclusively  in  the  judges  of  the  court."  Therefore 
when,  upon  a  demurrer,  the  issue  in  law  has  been  entered 
on  record  in  the  maimer  above  described,  the  next  step  is 
to  move  for  a  concilium;  that  is,  to  move  to  have  a  day  ap- 
pointed on  which  the  court  will  hear  the  counsel  of  the 
parties  argue  the  demurrer.  [Ill]  And  such  day  being  ap- 
pointed, the  cause  is  then  entered  for  argument  accordingly. 
On  that  day,  or  as  soon  afterwards  as  the  business  of  the 
court  will  permit,  it  is  accordingly  argued  viva  voce  in  court 
by  the  respective  counsel  for  the  parties;  and  the  judges,  in 
the  same  manner  and  place,  pronounce  their  decision  ac- 
cording to  the  majority  of  voices. 

The  decision  of  the  issue  in  fact  is  called  the  trial.  The 
different  methods  of  trial  now  in  force  are  the  following: 
The  trial  by  jury,  by  the  grand  assuse,  by  the  record,  by 
certificate,  by  witnesses,  by  inspection,  and  by  wager  of 
law.® 

Every  mode  of  trial,  however,  except  that  by  jury,  is  of 
rare  admissibility,  being  not  only  confined  to  a  few  ques- 
tions of  a  certain  nature,  but  in  general  also,  if  not  univer- 
sally, to  such  questions  when  arising  in  a  certain  form  of  isstie. 
[112]  And  to  all  issues  not  thus  specially  provided  for,  the 
trial  by  jury  applies,  as  the  ordinary  and  only  l^itimate 
method.  On  the  other  hand,  however,  with  respect  to  these 
occasional  modes  of  trial  when  competent,  they  are  in  general 
exclusively  appropriate. 

First,  the  ordinary  method,  or  trial  by  jury.  When  the 
parties  have  mutually  referred  the  issue  to  decision  by  jury, 
or  (as  it  is  technically  termed),  have  put  themselves  upon 
the  country,  there  is  entered  upon  the  roll  (as  in  all  other 
cases),  the  award  of  the  mode  of  decision  so  adopted.  In  the 
case  of  the  trial  by  jury,  that  award  directs  the  issuing  of 
the  writ  of  venire  facias,  commanding  the  sheriff  of  the 
county  where  the  facts  are  alleged  by  the  pleading  to  have 

5.  So  also  in  this  country.  6.  See  Blackstone   (voL  1),  Trial; 

Wills'  Gould's  Plead.,  107. 
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occurred,  to  summon  a  jury  to  try  the  issue,  and  such  writ 
is  accordingly  sued  out. 

The  venire  facias  directs  the  jury  to  be  summoned  to  ap- 
pear in  the  superior  court.  This  is  because  the  trial  was,  in 
fact,  anciently  had  there.  But  except  in  some  few  cases  to 
be  presently  noticed,  the  trial  by  jury  no  longer  takes  place 
before  the  superior  court.  [114]  It  is  now  usually  con- 
ducted  in  the  county  where  the  facts  are  alleged,  in  pleading, 
to  have  occurred,  and  into  which  the  venire  facias  issues, 
and  before  certain  judges  called  the  justices  of  assize  and 
nisi  prius.  The  trial  is,  in  such  cases,  said  to  be  had  at  nisi 
prius,  and  when  it  is  to  be  so  had,  the  course  of  proceeding 
is,  after  an  issue  to  be  tried  by  jury  has  been  entered  on 
record  on  the  issue  roll,  to  sue  out  the  venire  facias,  together 
with  another  writ  for  compelling  the  attendance  of  the  jury, 
called  the  distringas  in  the  King's  Bench,  in  the  Common 
Pleas,  the  habeas  corpora.  The  next  step  is  to  make  up  and 
pass,  at  the  proper  oflBces,  another  record,  on  a  parchment 
roll,  called  the  record  of  nisi  prius,  which  is  a  transcription 
from  the  issue  roll,  and  contains  a  copy  of  the  pleadings  and 
issue.  This  nisi  prius  record  is  then  delivered  to  the  judges 
of  assize  and  nisi  pvius,  and  serves  for  their  guidance  as  to 
the  nature  of  the  issue  to  be  tried.^ 

Though  the  trial  by  jury  is  in  general  had  at  nisi  prius, 
this  is  not  universally  the  case;  for  in  causes  of  great  diffi- 
culty and  consequence,  these  inquests  are  allowed  to  be 
taken  before  the  four  judges  in  the  superior  court  in  which 
the  pleading  took  place,  as  in  the  ancient  practice.  [115] 
The  proceeding  is  then  technically  said  to  be  a  trial  at  bar, 
by  way  of  distinction  from  the  trial  at  nisi  prius. 

The  whole  proceeding  of  trial  by  jury  takes  place  under 
the  superintendence  of  the  presiding  judge  or  judges,  who 
usually  decide  all  points  as  to  the  admissibility  of  evidence, 
and  direct  the  jury  on  all  such  points  of  law  arising  on  the 
evidence  as  is  necessary  for  their  guidance  in  appreciating 
its  legal  effect,  and  drawing  the  correct  conclusion  in  their 
verdict.® 

7.  See  Blackstone    (voL  1),  Trial.         S.  So,  also,  in  this  country.     See 

Wills'  Gould's  Plead.,  107. 
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After  hearing  the  evidence  of  the  witnesses,  the  addresses 
of  counsel,  and  the  charge  of  the  judge,  the  jury  pronounce 
their  verdict,  which  the  law  requires  to  be  unanimoiudy 
given.^  [116]  The  verdict  is  usually  in  general  terms,  **  for 
the  plaintiff, ^^  or  **  for  the  defendant;  '^  finding,  at  the  same 
time  (in  case  of  verdict  for  the  plaintiff,  and  where  damages 
are  claimed  by  the  action),  the  amount  of  damages  to  which 
they  think  him  entitled. 

The  principles  upon  which  the  law  requires  the  jury  to 
form  their  decision  are  these, — 

1.  They  are  to  take  no  matter  into  consideration  bnt  the 
question  in  issue. 

2.  They  are  bound  to  give  their  verdict  for  the  party  who 
upon  the  proof  appears  to  them  to  have  succeeded  in  estab- 
lishing his  side  of  the  issue.  [117] 

3.  The  burden  of  proof,  generally,  is  upon  that  party 
who,  in  pleading,  maintained  the  affirmative  of  the  issue;  ^ 
for  a  negative  is  in  general  incapable  of  proof.  Conse- 
quently, unless  he  succeed  in  proving  that  aflSrmative,  the 
jury  are  to  consider  the  opposite  proposition,  or  negative  of 
the  issue,  as  established. 

Under  this  head  comes  to  be  considered  the  doctrine  of 
variance.  The  proof  offered  may  in  some  cases  wholly  fail 
to  support  the  affirmative  of  the  issue;  but  in  others,  it  may 
fail  by  a  disagreement  in  some  particular  point  or  points 
only  between  the  allegation  and  the  evidence.  Such  dis- 
agreement, when  upon  a  material  point,  is  called  a  variance, 
and  is  as  fatal  to  the  party  on  whom  the  proof  lies  as  is  a 
total  failure  of  evidence,  the  jury  being  bound,  upon  vari- 
ance, to  find  the  issue  against  him.*  [118] 

The  principle  is  not,  however,  so  rigorously  observed  as 
to  oblige  the  party  on  whom  the  proof  lies  to  make  good 
his  allegation  to  the  letter.  It  is  enough  if  the  substance 
of  the  issue  is  exactly  proved;  and  a  variance  in  mere  form, 
or  in  matter  quite  immaterial,  will  not  be  regarded.  [119] 

The  verdict,  when  given,  is  afterwards  drawn  up  in  form, 

9.  In  Bome  states  a  unanimous  ver-         1.  Necessarily  so  now. 
di?t   is   not  required.     Consult  local         8.  Still    the    rule.      See    Evidence, 
statutes  and  works  on  practice.  ante. 
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and  entered  on  the  back  of  the  record  of  nisi  prius.  This 
is  done,  upon  trials  in  the  King's  Bench  in  London  and  Mid- 
dlesex, by  the  attorney  for  the  successful  party;  in  other 
cases  by  an  oflScer  of  the  court.  Such  entry  is  called  the 
postea,  from  the  word  with  which  at  a  former  period  (when 
the  proceedings  were  in  Latin)  it  commenced.  The  postea 
is  drawn  up  in  the  negative  or  affirmative  of  the  issue.^ 

Such  is  the  course  of  trial  at  nisi  prius^  in  its  direct  and 
simple  form;  and  the  practice  of  a  trial  at  bar  is,  in  a  gen- 
wal  view,  the  same.  [120]  Trials  by  jury,  however,  whether 
at  bar  or  nisi  prius,  are  subject  to  certain  varieties  of  pro- 
ceeding, some  of  which  require  to  be  here  noticed. 

If  at  the  trial  a  point  of  law  arises,  either  as  to  the  legal 
effect  or  the  admissibility  of  the  evidence,  the  usual  course 
is  for  the  judge  to  decide  these  matters.  But  it  may  happen 
that  one  of  the  parties  is  dissatisfied  with  the  decision,  and 
may  wish  to  have  it  revised  by  a  superior  jurisdiction.  If 
he  is  content  to  refer  it  to  the  superior  court  in  which  the 
issue  was  joined,  and  out  of  which  it  is  sent  (called,  by  way 
of  distinction  from  the  court  at  nisi  prius,  the  court  in 
banc) J  his  course  is  to  move  in  that  court  for  a  new  trial;* 


3.  The  verdict  with  us  is  entered  in 
the  book  of  records  kept  in  every 
court. 

"F(»M    OF   P08TEA. 

For  the  plaintiff,  if  tried  at  nisi  priu8 
in  London  or  Middlesex, 
Afterwards,  that  is  to  say,  on  the 
day  and  at  the  place  within  con- 
tained, before  the  right  honorable  Sir 
Charles  Abbott,  knight,  the  chief  jus- 
tice within  mentioned  (John  Henry 
Abbott,  esquire,  being  associated  to 
the  said  chief  justice,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided),  come  as  well  the  with- 
in-named A.  B.  as  the  said  C.  D.,  by 
their  respective  attorneys  within 
mentioned;  and  the  jurors  of  the 
jury,  whereof  mention  is  within  made, 
being  summoned,  also  come,  who,  to 
speak  the  truth  of  the  matters  within 


contained,  being  chosen,  tried,  and 
sworn,  say,  upon  their  oath,  that  the 
said  A,  B,  was,  at  the  time  of  the 
making  of  the  said  deed  of  release 
within  mentioned,  unlawfully  impris- 
oned and  detained  in  prison  by  the 
said  C.  D.,  until,  by  force  and  duress 
of  that  imprisonment,  he,  the  said 
A,  B,,  made  the  said  deed  of  release, 
in  manner  and  form  as  the  said  A.  B, 
hath  within  alleged.  And  they  assess 
the  damages  of  the  said  A.  B.,  by  rea- 
son of  the  said  breach  of  covenant 
within  assigned,  over  and  above  his 
costs  and  charges  by  him  about  his 
suit  in  this  behaPf  expended,  to  fifty 
pounds;  and  for  those  costs  and 
charges  to  forty  shillings.  Therefore, 
Ac." 
4.  See  Wills'  Gould's  Plead.,   109. 
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a  proceeding  of  a  subsequent  period,  which  will  be  con- 
sidered hereafter  in  its  proper  place.  [121]  But  as  the 
nisi  prvus  judge  himself  frequently  belongs  to  that  court,  a 
party  is  often  desirous,  under  such  circumstances,  to  obtain 
the  revision  of  some  court  of  error  having  authority  to  cor- 
rect the  decision.  For  this  purpose  it  becomes  necessary 
to  put  the  question  of  law  on  record  for  the  information  of 
such  court  of  error;  and  this  is  to  be  done,  pending  the  trial, 
in  a  form  marked  out  by  an  old  statute  (Westminster  2, 13 
Edward  I.  c.  31).  The  party  excepting  to  the  opinion  of 
the  judge  tenders  him  a  bill  of  exceptions,  that  is,  a  state- 
ment in  writing  of  the  objection  made  by  the  party  to  his 
decision,  to  which  statement,  if  truly  made,  the  judge  is 
bound  to  set  his  seal  in  confirmation  of  its  accuracy.*^  The 
cause  then  proceeds  to  verdict^  as  usual,  and  the  opposite 
party,  for  whom  the  verdict  is  given,  is  entitled,  as  in  the 
common  course,  to  judgment  upon  such  verdict  in  the  court 
in  banc,  for  that  court  takes  no  notice  of  the  bill  of  excep- 
tions. But  the  whole  record  being  afterwards  removed  to 
the  appellate  court  by  writ  of  error,®  the  bill  of  exceptions 
is  then  taken  into  consideration  in  the  latter  court,  and 
there  decided. 

Though  the  judge  usually  gives  his  opinion  on  such  points 
of  law  as  above  supposed,  yet  it  may  happen  that,  for  vari- 
ous reasons,  he  is  not  required  by  the  parties,  or  does  not 
wish  to  do  so.  [122]  In  such  case,  several  different  courses 
may  be  pursued  for  determining  the  question  of  law. 

First,  a  party  disputing  the  legal  effect  of  any  evidence 
offered  may  demur  to  the  evidence.    A  demurrer  to  evi- 

5.  In  this  country  the  usual  prao-  field  v.  Hills,  2  Lev.  236;  Wright  v. 

tice  is  to  take  exceptions  when  neces-  Sharp,  Salk.  288 ;  Fabrigas  v.  Mostyn^ 

sary,  and  to  settle  them  all  at  once  '  2  Black.  929 ;  Davies  v.  Pierce,  2  T. 

in   one   bill  of   exceptions   after   the  R.  125;  Gardner  v.  Bailie,  1  Bos.  Sl 

trial    is    over.     See    Wills'    Gould's  Pul.  32;  Bell  v.  Potto,  5  East.  49. 

Plead.,  Ill,  and  local  works  on  prac-  6.  The  writ  of  error  issues  from  the 

tice.     See  the  whole  course  of  pro-  appellate  court.    By  statute  probably 

ceeding  on  a  bill  of  exceptions  min-  in    most   states   an    appeal    may    be 

utely    stated.      Money    v.    Leach,    3  prayed    and    perfected    in    the    trial 

Burr.  1692;  and,  on  the  subject  of  court.  See  Wills'  Gould's  Plead.,  112. 
biU  of  exceptions  generally,  see  En- 
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dence  is  analogous  to  a  demurrer  in  pleading,  the  party 
from  whom  it  comes  declaring  that  he  will  not  proceed  be- 
cause the  evidence  offered  on  the  other  side  is  not  sufficient 
to  maintain  the  issue.  Upon  joinder  in  demurrer  by  the 
opposite  party,  the  jury  are  in  general  discharged  from 
giving  any  verdict,  and  the  demurrer,  being  entered  on 
record,  is  afterwards  argued  and  decided  in  the  court  in 
banc,  and  the  judgment  there  given  upon  it  may  ultimately 
be  brought  before  a  court  of  error.'' 

A  more  common,  because  more  convenient,  course  than 
this  to  determine  the  legal  effect  of  the  evidence,  is  to  obtain 
from  the  jury  a  special  verdict,  in  lieu  of  that  general  one, 
of  which  the  form  has  been  already  described;  for  the  jury 
have  an  option,  instead  of  finding  the  negative  or  affirmative 
of  the  issue,  as  in  a  general  verdict,  to  find  all  the  facts  of 
the  case  as  disclosed  upon  the  evidence  before  them,  and, 
after  so  setting  them  forth,  to  conclude  to  the  following 
effect:  **  That  they  are  ignorant,  in  point  of  law,  on  which 
side  they  ought,  upon  these  facts,  to  find  the  issue;  that  if, 
upon  the  whole  matter,  the  court  shall  be  of  opinion  that 
the  issue  is  proved  for  the  plaintiff,  they  find  for  the  plain- 
tiff accordingly,  and  assess  the  damages  at  such  a  sum,  &c.; 
but  if  the  court  are  of  an  opposite  opinion,  then  vice  versa/^ 
[123]  This  form  of  finding  is  called  a  special  verdict. 
When  it  is  agreed  that  a  verdict  of  that  kind  is  to  be  given, 
the  jury  merely  declare  their  opinion  as  to  any  fact  remain- 
ing in  doubt,  and  then  the  verdict  is  adjusted  without  their 
further  interference.  It  is  settled,  under  the  correction  of 
the  judge,  by  the  counsel  and  attorneys  on  either  side,  ac- 
cording to  the  state  of  facts  as  found  by  the  jury,  with 
respect  to  all  particulars  on  which  they  have  delivered  an 
opinion,  and  with  respect  to  other  particulars,  according  to 
the  state  of  facts  which  it  is  agreed  that  they  ought  to  find 
upon  the  evidence  before  them.  [124]  The  special  verdict, 
when  its  form  is  thus  settled,  is,  together  with  the  whole 
proceedings  on  the  trial,  then  entered  on  record,  and  the 

7.  See  Wills'   Gould's  Plead.,   108,      for  a  nonsuit,  or  some  analogous  pro- 
138-150,   and  notes.      Now  in  many     ceeding  takes  its  place.    Id* 
states  a  motion  to  direct  a  verdict. 
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question  of  law  arising  on  the  facts  found  is  argued  before 
the  court  in  banc,  and  decided  by  that  court  as  in  case  of 
demurrer.  If  the  party  be  dissatisfied  with  their  decision, 
he  may  afterwards  resort  to  a  court  of  error.® 

It  is  a  matter  entirely  in  the  option  of  the  jury  whether 
tlieir  verdict  shall  be  general  or  special.  The  party  object- 
ing in  point  of  law  cannot,  therefore,  insist  on  having  a 
special  verdict,  and  may  consequently  be  driven  to  demur 
to  the  evidence,  at  least  if  he  wishes  to  put  the  objection  on 
record,  without  which  no  writ  of  error  can  be  brought  nor 
the  decision  of  a  court  of  error  obtained.  But  if  the  object 
be  merely  to  obtain  the  decision  of  the  court  in  banc,  and 
it  is  not  wished  to  put  the  legal  question  on  record,  in  a  view 
to  a  ivrit  of  error,  then  the  more  common,  because  the  cheaper 
and  shorter,  course  is  neither  to  take  a  special  verdict  nor 
demur  to  the  evidence,  but  to  take  a  general  verdict,  subject 
to  a  special  case;  that  is,  to  a  written  statement  of  all  the 
facts  of  the  case,  drawn  up  for  the  opinion  of  the  court  in 
banc,  by  the  counsel  and  attorneys  on  either  side,  under 
correction  of  the  judge  at  nisi  pritis,  according  to  the  prin- 
ciple of  a  special  verdict,  as  above  explained.  [125]  The 
party  for  whom  the  general  verdict  is  so  given  is  of  course 
not  entitled  to  judgment  till  the  court  in  banc  has  decided 
on  the  special  case;  and  according  to  the  result  of  that  de- 
cision, the  verdict  is  ultimately  entered  either  for  him  or 
his  adversary.  A  special  case  is  not  (like  a  special  verdict) 
entered  on  record,  and,  consequently,  a  writ  of  error  cannot 
be  brought  on  this  decision.® 

The  proceedings  on  trial  by  jury,  at  nisi  prius  or  at  bar, 
terminate  with  the  verdict. 

In  case  of  trial  at  nisi  prius,  the  return  day  of  the  last  jury 
process,  the  distringas  or  Jiaheas  corpora  (which,  like  all  other 
judicial  writs,  is  made  returnable  into  the  court  from  which 
it  issues),  always  falls  on  a  day  in  term  subsequent  to  the 

8.  See,  generally,  Wills'  Gould's  Practice;  Chitty's  General  Practice; 
Pkad.,  108,  177.  Burriirs  (N.  Y.)   Practice;  Graham's 

9.  See,  generally,  Wills'  Gould's  (N.  Y.)  Practice;  Green's  New 
Plead,  108,  177.  The  following  works  (Mich.)  Practice;  Puterburgh's  (111.) 
may  be  consulted  in  this  connection  Common  Law  Pleading  and  Practice, 
as  to  the  common  law  practice.  Tidd's 


Digitized  by  VjOOQIC 


Proceedings  in  an  Action.  741 

trial,  and  forms  the  next  contimuince  of  the  cause.  On  the 
day  given  by  this  continuance,  therefore  (which  is  called 
the  day  in  banc),  the  parties  are  supposed  again  to  appear 
in  the  court  in  banc,  and  are  in  a  condition  to  receive  judg- 
ment. On  the  other  hand,  in  case  of  trial  at  bar,  the  trial 
takes  place  on  or  after  the  return  day  of  the  last  jury 
process;  and,  therefore,  immediately  arfter  the  trial,  the 
parties  are  in  court,  so  that  judgment  might  be  given.  [126] 
In  either  case,  however,  a  period  of  four  days  elapses  before, 
by  the  practice  of  the  court,  judgment  can  be  actually  ob- 
tained. And  during  this  period  certain  proceedings  may 
be  taken  by  the  unsuccessful  party  to  avoid  the  effect  of 
the  verdict.  He  may  move  the  court  to  grant  a  new  trial, 
or  to  arrest  the  judgment,  or  to  give  judgment  non  obstante 
veredicto,  or  to  award  a  repleader,  or  to  award  a  venire 
facias  de  novo. 

1.  With  respect  to  a  new  trial.  It  may  happen  that  one 
of  the  parties  may  be  dissatisfied  with  the  opinion  of  the 
nisi  prius  judge,  expressed  on  the  trial,  whether  relating  to 
the  effect  or  the  admissibility  of  evidencce,  or  may  think 
the  evidence  against  him  insufficient  in  law,  where  no  ad- 
verse opinion  has  been  expressed  by  the  judge,  and  yet  may 
not  have  obtained  a  special  verdict,  or  demurred  to  the 
evidence,  or  tendered  a  bill  of  exceptions.  He  is  at  liberty, 
therefore,  after  the  trial,  and  during  the  period  above  men- 
tioned, to  move  the  court  in  banc  to  grant  a  new  trial,  on 
the  ground  of  the  judge's  having  misdirected  the  jury,  or 
having  admitted  or  refused  evidence  contrary  to  law,  or 
(where  there  was  no  adverse  direction  of  the  judge)  on  the 
ground  that  the  jury  gave  their  verdict  contrary  to  the  evi- 
dence, or  on  evidence  insufficient  in  law.  [127]  And  resort 
may  be  had  to  the  same  remedy  in  other  cases,  where  justice 
appears  not  to  have  been  done  on  the  first  trial,  as  wlie'O 
the  verdict,  though  not  wholly  contrary  to  evidence,  or  on 
insufficient  evidence  in  point  of  law,  is  manifestly  wrong  in 
point  of  discretion,  as  contrary  to  the  weight  of  the  evi- 
dence,  and  on  that  ground  disapproved  by  the  nisi  prius 
judge.  So  a  new  trial  may  be  moved  for  where  a  new  and 
material  fact  has  come  to  light  since  the  trial,  which  the 
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party  did  not  know,  and  had  not  the  means  of  proving  be- 
fore the  jury,  or  where  the  damages  given  by  the  verdict 
are  excessive,  or  where  the  jury  have  misconducted  them- 
selves, as  by  casting  lots  to  determine  their  verdict,  etc.  In 
these  and  the  like  instances,  the  court  will,  on  motion,  and 
in  the  exercise  of  their  discretion,  under  all  the  circum- 
stances of  the  case,  grant  a  new  trial,  that  opportunity  may 
be  given  for  a  more  satisfactory  decision  of  the  issue.  A 
new  jury  process  consequently  issues,  and  the  cause  comes 
on  to  be  tried  de  novo.  [128]  But  except  on  such  grounds 
as  these,  tending  manifestly  to  show  that  the  discretion  of 
the  jury  has  not  been  legally  or  properly  exercised,  a  new 
trial  can  never  be  obtained;  for  it  is  a  great  principle  of  law 
that  the  decision  of  a  jury  upon  an  issue  in  fact  is  in  general 
irreversible  and  conclusive.^ 

2.  Again,  the  unsuccessful  party  may  move  in  arrest  of 
judgment;  that  is,  that  the  judgment  for  the  plaintiff  be 
arrested  or  withheld,  on  the  ground  that  there  is  some  error 
appearing  on  the  face  of  the  record  which  vitiates  the  pro- 
ceedings. In  consequence  of  such  error,  on  whatever  part 
of  the  record  it  may  arise,  from  the  commencement  of  the 
suit  to  this  i)eriod,  the  court  are  bound  to  arrest  the  judg- 
ment. It  is,  however,  only  with  respect  to  objections  ap- 
parent on  the  record  that  such  motions  can  be  made.  Nor 
can  it  be  made,  generally  speaking,  in  resi)ect  of  formal 
objections.  This  was  formally  otherwise,  and  judgments 
were  constantly  arrested  for  errors  of  mere  form;  but  this 
abuse  has  been  long  remedied  by  certain  statutes,  passed  at 
different  periods,  to  correct  inconveniences  of  this  kind, 
and  commonly  called  the  statutes  of  amendments  and  jeo- 
fails, by  the  effect  of  which  judgment,  at  the  present  day, 
cannot  in  general  be  arrested  for  any  objection  of  form.^ 

3.  If  the  verdict  be  for  the  defendant,  the  plaintiff,  in 
some  cases,  moves  for  judgment,  non  obstante  veredicto; 
that  is,  that  judgment  be  given  in  his  own  favor,  without 

1.  The  literature  on  New  Trials  ia      New  Trials;  Baylies  on  New  Trials; 
voluminous.        See     Wills'     Gould's     Hajme  on  New  Trials. 
Plead.,  109;  Graham  &  Waterman  on         8.  As  to  motions  in  arrest  of  judg- 
ement, see  WUls'  Gould's  Plead.,  ch.  5. 
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regard  to  the  verdict  obtained  by  the  defendant.*  [129]  This 
motion  is  made  in  cases  where,  after  a  pleading  by  the  de- 
fendant in  confession  and  avoidance,  as,  for  example,  a  plea, 
in  bar  and  issue  joined  thereon,  and  verdict  found  for  the 
defendant,  the  plaintiff,  on  retrospective  examination  of  the 
record,  conceives  that  such  plea  was  bad  in  substance,  and 
might  have  been  made  the  subject  of  demurrer  on  that 
ground.  If  the  plea  was  itself  substantially  bad  in  law, 
of  course  the  verdict,  which  merely  shows  it  to  be  true  in 
point  of  fact,  cannot  avail  to  entitle  the  defendant  to  judg- 
ment; while,  on  the  other  hand,  the  plea,  being  in  confession 
and  avoidance,  involves  a  confession  of  the  plaintiff's  dec- 
laration, and  shows  that  he  was  entitled  to  maintain  his 
action.  In  such  case,  therefore,  the  court  will  give  judg- 
ment for  the  plaintiff  without  regard  to  the  verdict;  and  this, 
for  the  reason  above  explained,  is  also  called  a  judgment 
as  upon  confession.  Sometimes  it  may  be  expedient  for  the 
plaintiff  to  move  for  judgment  non  obstante,  etc.,  even 
though  the  verdict  be  in  his  own  favor;  for  if  in  such  a  case 
as  above  described  he  takes  judgment  as  upon  the  verdict, 
it  seems  that  such  judgment  would  be  erroneous,  and  that 
the  only  safe  course  is  to  take  it  as  upon  confession.  [130] 
4.  The  motion  for  a  repleader  is  made  where  the  unsuc- 
cessful party,  on  examination  of  the  pleadings,  conceives 
that  the  issue  joined  was  an  immaterial  issue,  that  is,  not 
taken  on  a  point  proper  to  decide  the  action.*  For  either 
of  the  parties  may,  from  misapprehension  of  law,  or  over- 
sight, have  paseed  over  without  demurrer  a  statement  on 
the  other  side  insuflScient  and  immaterial  in  law;  and  an 
issue  in  fact  may  have  been  ultimately  joined  on  such  im- 
material statement;  and  so  the  issue  will  be  immaterial, 
though  the  parties  have  made  it  the  point  in  controversy 
between  them.  In  such  cases,  therefore,  the  court,  not 
knowing  for  whom  to  give  judgment,  will  award  a  repleader, 
that  is,  will  order  the  parties  to  plead  de  novo,  for  the  pur- 

8.  This  motion  is  granted  only  in  substance.   Wills'  Gould's  Plead.,  171. 

very  clear  cases,  e.  g.,  where  a  plea  4.  See  Wills'   Gould's  Plead.,   165, 

in  bar  confessing  a  good  declaration  172. 
is   clearly   frivolous,   or   destitute   of 
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pose  of  obtaining  a  better  issue.  [131]  The  court  will,  how- 
ever, never  grant  a  repleader  except  when  complete  justice 
cannot  otherwise  be  obtained. 

5.  A  venire  facias  de  novo,  that  is,  a  new  writ  of  venire 
facias,  will  be  awarded  when,  by  reason  of  some  irregularity 
or  defect  in  the  proceedings  on  the  first  venire,  or  the  trial, 
the  proper  effect  of  that  writ  has  been  frustrated,  or  the 
verdict  become  void  in  law;  as,  for  example,  where  the  jury 
has  been  improperly  chosen,  or  given  an  uncertain  or  am- 
biguous or  defective  verdict.  The  consequence  and  object 
of  a  new  venire  are  of  course  to  obtain  a  new  trial;  and, 
accordingly,  this  proceeding  is,  in  substance,  the  same  with 
a  motion  for  a  new  trial.  Where,  however,  the  unsuccessful 
party  objects  to  the  verdict  in  respect  of  some  irregulariti/ 
or  error  in  the  practical  course  of  proceeding,  rather  than  on 
the  merits,  the  form  of  the  application  is  a  motion  for  a  venire 
de  novo,  and  not  for  a  new  trial.®  [132] 

The  other  modes  of  trial,  which  are  of  rare  and  limited 
application,  may  be  dismissed  in  few  words. 

The  trial  by  the  grand  assize  [obsolete]  is  very  similar  to  the  common 
trial  by  jury.  There  is  only  one  case  in  which  it  is  applicable,  and  that 
is  to  try  the  issue  upon  the  question  of  right  in  a  writ  of  right  The 
grand  assize  consists  of  a  jury  of  sixteen  persons. 

The  trial  by  the  record  applies  to  cases  where  an  issue 
of  nul  tiel  record®  is  joined  in  any  action.  [133]  If  a  record 
be  asserted  on  one  side  to  exist,  and  the  opposite  party 
deny  its  existence,  under  the  form  of  traverse,  that  thet^e 
is  no  such  record  remaining  in  court  as  alleged,  and  issue 
be  joined  thereon,  this  is  called  an  issue  of  nul  tiel  record, 
and  the  court  awards  in  such  case  a  trial  by  inspection  and 
examination  of  the  record.  Upon  this,  the  party  affirming 
its  existence  is  bound  to  produce  it  in  court  on  a  day  given 
for  the  purpose;  and  if  he  fail  to  do  so,  judgment  is  given 
for  his  adversary.  [134]  The  trial  by  record  is  not  only  in 
use  when  an  issue  of  this  kind  happens  to  arise  for  decision, 

Gould's  Plead.,  480,  483;  3  Black. 
Com.  330,  331  (vol  1);  2  Chitty 
Plead.,  488. 


5.  See  WiUs'  Gould's 

Plead.,   110, 

lO. 

6.  No    such    record. 

See    Wills' 
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but  it  is  the  only  legitimate  mode  of  trying  such  issue,  and 
the  parties  cannot  put  themselves  upon  ti^e  country. 

The  trial  by  ceitlfieate  is  now  of  very  rare  occurrence,  but  is  still  in 
force  upon  certain  issues;  one  of  the  most  important  of  which  is  the 
issue  of  a  9*0  unques  accouple  en  loial  matrimonii.  This  arises  in  the 
action  of  dower,  Jn  which  the  tenant  may  plead  in  bar,  that  the  demandant 
•*  was  never  €tccoupled  to  her  alleged  husband  in  lawful  matrimony,**  Issue 
being  joined  upon  this,  the  court  awards  that  it  be  tried  by  the  diocesan 
of  the  place  where  the  parish  church,  in  which  the  marriage  is  alleged 
to  have  been  had,  is  situate,  and  that  the  result  be  certified  to  them  by 
the  ordinary  at  a  given  day.  It  is  said  that  this  is  a  form  of  issue  which 
can  arise  only  in  a  dower.  The  trial  by  certificate  is,  when  competent, 
the  only  legitimate  mode,  and  the  Issue  cannot  be  tried  by  a  jury. 

The  trial  by  witiesses  and  that  by  Inspection  are  In  very  few  Instances 
legally  competentf''  and  are  not  now  known  in  practice.  [135]  It  seems, 
however,  that  the  former  is  still  applicable,  as  anciently,  to  an  issue 
arising  on  the  death  of  the  htiehandt  in  an  action  of  dotoer,  and  in  some 
other  cases;  and  that  the  proof  hy  inspection  is  also  in  some  instances 
still  admisfldble;  for  example,  if  in  any  action,  upon  a  plea  of  parol 
demurrer,  jaeue  be  taken  on  the  nonage.  In  case  of  trial  by  ioitnesses 
the  court,  upon  issue  joined,  awards  that  both  parties  produce  in  court, 
at  a  given  day,  their  respective  witnesses  [by  statute,  in  some  of  the 
States,  where  a  jury  is  not  demanded  in  a  civil  action,  the  court  may 
try  any  issue  of  fact  without  a  jury] ;  on  trial  by  inspection,  that  the  sub- 
ject to  be  inspected  be  brought  into  court;  for  example,  that  the 
guardian  of  the  infant  bring  him  into  court  on  a  certain  day  to  be 
viewed.  In  either  case,  the  jiidges  examine  and  decide,  and  the  judgment 
is  pronounced  accordingly.  With  respect  to  trial  by  inspection,  how- 
ever, even  when  competent,  it  seems  to  be  not  a  mode  so  exclusively 
appropriate  but  that  the  parties  may  by  conaent  refer  the  question  to  a 
Jury,  and  both  with  respect  to  this  trial  and  that  by  witnesses,  it  is  laid 
down  that  if,  after  the  evidence,  the  judges  are  still  unable  to  satisfy 
themselves  on  the  fact,  they  have  in  general  a  discretion  then  to  send 
the  parties  to  the  country.  [136]  « 

The  trial  by  wager  of  law  has  also  fallen  Into  complete  disuse;  but 
in  point  of  law  it  seems  to  be  sUll  competent  in  most  of  the  cases  to 
which  it  anciently  appdied.  The  most  important  and  best  established 
of  these  cases  is  the  iseue  of  nil  debet,  arising  in  an  action  of  debt  on 
simple  contract,  or  the  issue  of  bob  detiset  in  an  action  of  detlnne.  In 
the  declaration  in  these  actions,  as  in  almost  all  others,  the  plaintiff 
concludes  by  offering  his  suit  (of  whi(^  the  ancient  meaning  was 
foil  oners  or  witnesses,  though  the  words  are  now  retained  as  a  mere 
form),  to  prove  the  truth  of  his  claim.  On  the  other  hand,  if  the  de- 
fendan^t,  by  a  plea  of  nil  debet  or  non  detinet,  deny  the  debt  or  detention, 

7.  See  Blackstone  (vol.  1).  8.  Id. 
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he  may  conclude  by  offering  to  eetablieb  the  truth  of  such  plea  "  against 
the  plaintiff  and  h%8  8uit,  in  such  manner  aa  the  court  shall  direct*'  Upon 
this  the  court  awards  the  toager  of  law,  and  the  form  of  thi»  proceeding, 
when  90  awarded,  is  that  the  defendMit  brings  Into  court  with  him 
elcTen  of  his  neighbors,  and  for  himself  makes  oath  that  he  does  not 
owe  the  debt  or  detain  the  property,  as  alleged;  and  then  the  elcTen  also 
swear  that  they  belieye  him  to  speak  the  tmth;  and  the  defendant  is 
then  entitled  to  Judgment.  [137]  With  respect  to  this  mode  of  trial, 
however,  though  the  defendant  has  thus  the  power  of  resorting  to  it, 
he  is  not  obliged  to  do  so.  He  is  at  liberty,  if  he  pleases,  to  put  himself 
upon  the  country;  the  trial  by  Jury  being  a  mode  of  decision  always  ap- 
plicable to  the  same  questions  on  which  law  may  be  waged,  and  the 
mode,  in  fact,  always  applied  to  them  in  the  modem  practice. 

As  the  issue  is  the  question  which  the  parties  themselves 
have,  by  their  pleading,  mutually  selected  for  decision,  they 
are  in  general  considered  as  having  mutually  put  the  fate  of 
the  cause  upon  that  question;  and  as  soon,  therefore,  as  the 
issue  is  decided  in  favor  of  one  of  them,  that  party  in  gen- 
eral becomes  victor  in  the  suit,  and  nothing  remains  but  to 
award  the  judicial  consequence  which  the  law  attaches  to 
such  success.  [138]  The  award  of  this  judicial  conse- 
quence is  called  the  judgment,  and  is  the  province  of  the 
judges  of  the  court. 

The  nature  of  the  judgment  varies  according  to  the  nature 
of  the  action,  the  plea,  the  issue,  and  the  manner  and  result 
of  the  decision. 

It  shall  be  first  supposed  that  the  issue  is  decided  for  the 
plaintiff. 

In  this  case,  if  it  be  an  issue  in  law,  arising  on  a  dilatory 
plea,  the  judgment  is  only  that  the  defendant  answer  over, 
which  is  called  a  judgment  of  respondeat  ouster.^  The 
pleading  is  accordingly  resumed,  and  the  action  proceeds. 
This  judgment,  therefore,  does  not  fall  within  the  definition 
of  the  term  just  given,  but  is  of  an  anomalous  kind.  Upon 
all  other  issues  in  law,  and,  in  general,  all  issues  in  fact,  the 
judgment  is  that  the  plaintiff  do  recover,  which  is  called  a 
judgment  quod  recuperet.  The  nature  of  such  judgment, 
more  particularly  considered,  is  as  follows:  It  is  of  two 
kinds,  interlocutory  and  final    If  the  action  sound  in  dam- 

9.  Wills'  Gould's  Plead.,  473. 
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ages,  that  is,  be  brought,  not  for  specific  recovery  of  lands, 
goods,  or  sums  of  money  (as  is  the  case  in  real  and  mixed 
actions  or  the  personal  actions  of  debt  and  detinue),  but  for 
damages  only,  as  in  covenant,  trespass,  etc.,  and  if  the  issue 
be  an  issue  in  law,  or  any  issue  in  fact  not  tried  by  jury, 
then  the  judgment  is  only  that  the  plaintiff  ought  to  recover 
his  damages,  without  specif jring  their  amount;  for  as  there 
has  been  no  trial  by  jury  in  the  case,  the  amount  of  damages 
is  not  yet  ascertained.  [139]  The  judgment  is  then  said  to 
interlocutory.  On  such  interlocutory  judgment  the  court 
does  not  in  general  itself  undertake  the  oflSce  of  assessing 
the  damages,  but  issues  a  writ  of  inquiry,  directed  to  the 
sheriff  of  the  county  where  the  facts  ai:e  alleged  by  the 
pleading  to  have  occurred,  commanding  him  to  inquire  into 
the  amount  of  the  damage  sustained,  **  by  the  oath  of 
twelve  good  and  lawful  men  of  his  county,^'  and  to  return 
such  inquisition,  when  made,  to  the  court.*  Upon  the  re- 
turn of  the  inquisition,  the  plaintiff  is  entitled  to  another 
judgment,  viz.,  that  he  recover  the  amount  of  the  damages 
so  assessed;  and  this  is  called  final  judgment.  But  if  the 
issue  be  in  fact,  and  was  tried  by  a  jury,  then  the  jury,  at 
the  same  time  that  they  tried  the  issue,  assessed  the  dam- 
ages. In  this  case,  therefore,  no  writ  of  inquiry  is  neces- 
sary, and  the  judgment  is  final  in  the  first  instance,  and  to 
the  same  effect  as  just  mentioned,  viz.,  that  the  plaintiff  do 
recover  the  damages  assessed.  Again,  if  the  action  do  not 
sound  in  damages,  the  judgment  is  in  this  case  also  (in 
general)  in  the  first  instance  final,  and  to  this  effect,  that 
the  plaintiff  recover  seisin  of  the  land,  etc.,  or  recover  the 
debt,  etc.  [140]  But  there  is,  besides  this,  in  mixed  actions, 
a  judgment  for  damages  also;  and  this  is  either  given  at 
the  same  time  with  that  for  recovery  of  seisin,  if  the  dam- 
ages have  been  assessed  by  a  jury,  or  if  not  so  assessed,  a 
writ  of  inquiry  issues,  and  a  second  judgment  is  given  for 
the  amount  found  by  the  inquisition. 

m 

1.  Damages  upon  an  interlocutory  before  the  sheriff.  As  to  the  proceed- 
judgment  are,  in  this  country,  usually  ings  on  a  writ  of  inquiry,  however, 
MBoeecd  in  court  by  a  jury  and  not     see  2  Arch.  Pract.  19,  1st  ed. 
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The  issue  shall  next  be  supposed  to  be  decided  for  the 
defendant. 

In  this  case,  if  the  issue,  whether  of  fact  or  law,  arise  on 
a  dilatory  plea,  the  judgment  is,  that  the  writ  (or  bill)  be 
quashed,  quod  hrcve  (or  hilla)  cassetur,  upon  such  pleas  as 
are  in  abatement  of  the  writ  or  bill,  and  that  the  pleading 
remain  without  day,  until,  etc.,  upon  such  pleas  as  are  in 
suspension  only;  the  effect  in  the  first  case,  of  course,  being 
that  the  suit  is  defeated,  but  with  liberty  to  the  plaintiff  to 
prosecute  a  better  writ  or  bill;  in  the  second,  that  the  suit 
is  suspended  until  the  objection  be  removed.^  If  the  issue 
arise  upon  a  declaration  or  peremptory  plea,  the  judgment 
is,  in  general,  that  the  plaintiff  take  nothing  by  his  writ  (or 
bill),  and  that  the  defendant  go  thereof  without  day,  etc., 
which  is  called  a  judgment  of  nil  capiat  per  breve  or  per 
hill  am. 

Judgment  has  hitherto  been  supposed  to  be  awarded  only 
upon  the  decision  of  an  issue.  There  are  several  cases,  how- 
ever, in  which  judgment  may  be  given,  though  no  issue  have 
arisen.  An  action  may  be  cut  off  in  its  progress  and  come 
to  premature  termination  by  the  fault  of  one  of  the  parties 
in  failing  to  pursue  his  litigation;  and  this  may  happen 
either  with  the  intention  of  abandoning  the  claim  or  de- 
fence, or  from  failing  to  follow  them  up  within  the  periods 
which  the  practice  of  the  court  in  each  particular  case  pre- 
scribes. In  such  cases,  the  opposite  party  becomes  victor 
in  the  suit,  as  well  as  where  an  issue  has  been  joined  and  is 
decided  in  his  favor,  and  is  at  once  entitled  to  judgment. 
Thus  in  a  real  (though  not  in  a  personal)  action,  if  the 
defendant  holds  out  against  the  process,  judgment  may  be 
given  against  him  for  default  of  appearance.^  [142]  So  in 
actions  real,  mixed,  or  personal,  if  after  appearance  he 
neither  pleads  nor  demurs,  or  if  after  plea  he  fails  to  main- 
tain his  pleading  till  issue  joined,  by  rejoinder,  rebutter, 
etc.,  judgment  will  be  given  against  him  for  want  of  plea, 
which  is  called  judgment  by  nil  dicit.    So,  if,  instead  of  a 

2.  See  Wills*  Gould's  Plead.,  472.         pear,  judgment  will  as  a  general  role 

3.  In  all  kinds  of  actions  in  this  be  rendered  against  him  by  default, 
country,  if  the  defendant  does  not  ap- 
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plea,  his  attorney  says  he  is  not  informed  of  any  answer  to 
be  given  to  the  action,  judgment  will  be  given  against  him; 
and  it  is  in  that  case  called  a  judgment  by  non  sum  inf  or- 
matus.  Again,  instead  of  a  plea,  he  may  choose  to  confess 
the  action,  or,  after  pleading,  he  may  at  any  time  before 
trial  both  confess  the  action  and  withdraw  his  plea  or  other 
allegations;  and  the  judgment  against  him  in  these  two 
cases  is  called  a  judgment  by  confession,  or  by  confession 
relicta  verificatione.  On  the  other  hand,  judgment  may  be 
given  against  the  plaintiff,  in  any  class  of  actions,  for  not 
declaring  or  replying  or  surrejoining,  etc.,  or  for  not  enter- 
ing the  issue;  and  these  are  called  judgments  of  non  pros. 
(from  non  prosequitur).  So  if  he  chooses,  at  any  stage  of 
the  action  after  appearance  and  before  judgment,  to  say 
that  he  '*  will  not  further  prosecute  his  suit,"  or  that  he 
'*  withdraws  his  suit,"  or  (in  case  of  plea  in  abatement) 
prays  that  his  '*  writ  "  or  ''  bill  "  *'  may  be  quashed,  that 
he  may  sue  or  exhibit  a  better  one,"  there  is  judgment 
against  him  of  nolle  prosequi,  retraxit,  or  cassetur  breve, 
or  billa,  in  these  cases  respectively.  [143]  Again,  judg- 
ment of  nonsuit  may  pass  against  the  plaintiff,  which  hap- 
pens when,  on  trial  by  jury,  the  plaintiff,  on  being  called  or 
demanded,  at  the  instance  of  the  defendant,  to  be  present 
in  court  while  the  jury  give  their  verdict,  fails  to  make 
his  appearance.  In  this  case  no  verdict  is  given,  but  judg- 
ment of  nonsuit  passes  against  the  plaintiff.  So  if,  after 
issue  is  joined,  the  plaintiff  neglects  to  bring  such  issue  on 
to  be  tried  in  due  time,  as  limited  by  the  course  and  practice 
of  the  court  in  the  particular  case,  judgment  will  also  be 
given  against  him  for  this  default;  and  it  is  called  judg- 
ment as  in  case  of  nonsuit. 

These  judgments  by  default,  confession,  etc.,  when  given 
for  the  plaintiff,  are  generally  quod  recuperet,  and  may  be 
either  interlocutory  or  final,  according  to  a  distinction 
already  explained.  For  the  defendant,  the  form  generally 
is  nil  capiat.^ 

4.  Of  the  form  of  entry,  after  judg-      fact,  and  also  after  judgment  by  de-^ 
ment  upon  issues,  both  in  law  and     fault,  the  following  are  examples: 
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Upon  judgment  in  most  personal  and  mixed  actions, 


"  Entbt  of  judgment. 
For  ihe  defendant,  upon  the  ieeue  in 

law, 
{After  the  entry  of  the  issue,  the  pro- 

ceedinga  are  to  he  continued  on  the 

roU  as  follows) : 

At  which  day,  before  our  said  lord 
the  king,  at  Westminster,  come  the 
parties  aforesaid,  by  their  respective 
attorneys  aforesaid.  Whereupon,  all 
and  singular  the  premises  being  seen, 
and  by  the  court  of  our  said  lord  the 
king,  now  here,  fully  understood,  and 
mature  deliberation  being  thereupon 
had,  it  appears  to  the  said  court  here 
that  the  replication  aforesaid,  and  the 
matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  plead- 
ed and  set  forth,  are  not  sufficient  in 
law  for  the  said  A.  B,  to  have  or 
maintain  his  aforesaid  action  against 
the  said  (7.  O. 

Therefore  it  is  considered  that  the 
said  A.  B,  take  nothing  by  his  said 
writ,  but  that  he  and  his  pledges  to 
prosecute  be  in  mercy,  and  that  the 
said  C,  D,  do  go  thereof  without  day, 
Ac.  And  it  is  further  considered  by 
his  majesty's  court  here,  that  the  said 
(7.  D,  do  recover  against  the  said  A. 

B.    pounds,  for  his  costs  and 

charges  by  him  laid  out  about  his 
defense  in  this  behalf,  by  the  court 
of  our  said  lord  the  king  now  here 
adjudged  to  the  said  C  D.,  and  with 
his  assent,  according  to  the  form  of 
the  statute  in  such  case  made  and 
provided;  and  that  the  said  C,  D, 
have  execution  thereof,  Ac." 

"  Entry  of  judgment. 
For  the  plaintiff,  upon  the  issue  in 

fact,  after  trial  by  jury  in  London, 
{After  the  entry  of  the  issue,  the  pro- 

oeedings  are  to  he  continued  on  the 

roll,  as  follows) : 

Afterwards   the  process  thereof  is 


continued  between  the  parties  afore- 
said, of  the  plea  aforesaid,  by  the 
jury  being  respited  between  them,  be- 
fore our  said  lord  the  king,  at  Weet- 

minster,    until    ,    wheresoever 

our  said  lord  the  king  shall  then  be  in 
England,  unless  the  right  honorable 
Sir  Charles  Abbott,  knight,  his  ma- 
jesty's chief  justice,  assigned  to  hold 
pleas  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  shall 

first  come  on  ,  the  day 

of  ,   at  the  Guildhall  of  the 

city  of  London,  according  to  the  form 
of  the  statute  in  sudi  case  made  and 
provided,  by  reason  of  the  default  of 
the  jurors,  because  none  of  them  did 
appear.  At  which  day,  before  our 
said  lord  the  king,  at  Westminster, 
aforesaid.  And  the  said  chief  jus- 
tice, before  whom  the  said  issue  was 
tried,  hath  sent  hither  his  record  had 
before  him,  in  these  words:  to  wit, 
afterwards,  that  is  to  say,  on  the  day 
and  at  the  place  within  contained, 
before  the  right  honorable  Sir  Charles 
Abbott,  the  chief  justice  within  men- 
tioned (Ac.,  as  in  the  postea,  supra, 
to  the  words  ** forty  shillings"). 
Therefore  it  is  oonsidered,  that  the 
said  A.  B.  do  recover  against  the  said 
C  D,  the  damages,  costs,  and  charges, 
by  the  said  jury  in  form  aforesaid  as- 
sessed, and  also  pounds  for  his 

said  lord  the  king  now  here  adjudged, 
costs  and  charges,  by  the  court  of  our 
of  increase  to  the  said  A,  B,,  and  with 
his  assent;  which  said  damages,  costs, 
and  charges  in  the  whole  amount  to 

^pounds;   and  the  said  C,  D,  in 

mercy,  Ac." 

The  literature  on  the  law  of  judg- 
ments is  voluminous.  See  Freeman 
on  Judgments;  Black  on  Judgments 
and  other  works  mentioned  in  Ben- 
der's Law  Book  Catalogue,  p.  59. 
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whether  upon  issue  or  by  def  ault,  conf  ession^  etc.,  it  will  be 
observed  that  it  forms  part  of  the  adjudication  that  the 
plaintiff  or  defendant  recover  his  costs  of  suit  or  defence, 
which  costs  are  taxed  by  an  officer  of  the  court  at  the  time 
when  the  judgment  is  given. 

Judgments,  like  the  pleadings,  were  formerly  pronounced 
in  open  court,  and  are  still  always  supposed  to  be  so;  and 
they  are  consequently  always  considered  as  taking  place  in 
term  time.  [144]  But  by  a  relaxation  of  practice,  there  is 
now  in  general,  except  in  the  case  of  an  issue  in  law,  no 
actual  delivery  of  judgment,  either  in  court  or  elsewhere. 
The  plaintiflF  or  defendant,  when  the  cause  is  in  such  a  state 
that  by  the  course  of  practice  he  is  entitled  to  judgment, 
obtains  the  signature  or  allowance  of  the  proper  officer  of 
the  court,  expressing  generally  that  judgment  is  given 
in  his  favor;  and  this  is  called  signing  judgment,  and 
stands  in  the  place  of  its  actual  delivery  by  the  judges  them- 
selves. And  though  supposed  to  be  pronounced  during 
term,  judgments  are  frequently  signed  in  time  of  vacation.^ 
[145] 

Regularly,  the  next  proceeding  is  to  enter  the  judgment 
on  record.  Where  it  has  been  signed  after  trial  or  demurrer, 
it  will  be  remembered  that  the  proceedings  up  to  the  time 
of  issue  and  the  award  of  venire,  or  the  continuance  by  curia 
adviaari  vult,  have  already  been  recorded.  It  will  remain, 
however,  to  enter  the  subsequent  proceedings  to  the  judg- 
ment inclusive,  which  is  called  entering  the  judgment.  This 
is  done  by  drawing  them  up  with  continuances,  etc.,  on  the 
same  roU  on  which  the  issue  was  entered,  by  way  of  con- 
tinuation, or  further  narrative,  of  the  proceedings  there 
already  recorded;  and  the  judgment  is  entered  in  such  form 
as  the  attorney  for  the  successful  party  conceives  to  be 
legally  appropriate  to  the  particular  case,  supposing  that  it 
were  actually  pronounced  by  the  court.  The  roll,  when 
complete  by  the  entry  of  final  judgment,  is  no  longer  called 
the  issue  roll,  but  has  the  name  of  the  judgment  roll,  and 

5.  If  not  stayed  by  order  of  court,      record  book  of  the  court,  which  is 
on  motion  for  a  new  trial,  etc.,  judg-     signed  by  the  judge, 
mcnt  is  (regularly  entered  up  in  the 
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is  deposited  and  filed  of  record  in  the  treasury  of  the  court.* 
It  is  believed,  however,  that  this  whole  proceeding  of  enter- 
ing the  judgment  on  record  is  in  practice  usually  neglected. 

When  judgment  is  signed,  not  after  trial  or  demurrer, 
but  as  by  default,  confession,  etc.,  there  having  been  no 
issue  roll  yet  made  up,  the  whole  proceedings,  to  the  judg- 
ment inclusive,  are  to  be  entered  for  the  first  time  on  record. 
[146]  This  is  accordingly  done  by  the  attorney  upon  a 
parchment  roll,  and  upon  the  same  principles  as  to  the  form 
of  entry,  that  have  been  already  stated  with  respect  to  re- 
cording the  issue  and  judgment  thereon. 

Upon  judgment,  the  successful  party  is  in  general  entitled 
to  execution,  to  put  in  force  the  sentence  that  the  law  has 
given.  [150]  For  this  purpose  he  sues  out  a  writ,  addressed 
to  the  sheriff,  commanding  him,  according  to  the  nature  of 
the  case,  either  to  give  the  plaintiff  possession  of  the  lands, 
or  to  enforce  the  delivery  of  the  chattel  which  was  the 
subject  of  the  action,  or  to  levy  for  the  plaintiff  the  debt  or 
damages  and  costs  recovered,  or  to  levy  for  the  defendant 
his  costs,  and  that  either  upon  the  body  of  the  opposite 
party,  his  lands,  or  goods,  or  in  some  cases  upon  his  body/ 
lands,  and  goods;  the  extent  and  manner  of  the  execution 
directed  always  depending  upon  the  nature  of  the  judg- 
ment. Like  the  judgment,  writs  of  execution  are  supposed 
to  be  actually  awarded  by  the  judges  in  court,  but  no  such 
award  is  in  general  actually  made.  The  attorney,  after 
signing  final  judgment,  sues  out  of  the  proper  office  a  writ 
of  execution  in  the  form  to  which  he  conceives  he  would  be 
entitled  upon  such  judgment  as  he  has  entered,  if  such  entry 
has  been  actually  made,  and  if  not  made,  then  upon  such 
as  he  thinks  he  is  entitled  to  enter;  and  he  does  this,  of 
course,  upon  peril  that  if  he  takes  a  wrong  execution,  the 
proceeding  will  be  illegal  and  void,  and  the  opposite  party 
entitled  to  redress.  [151] 

After  final  judgment  is  signed,  the  unsuccessful  party 

6.  The  original  process  with  the  re-  record  without  enrollment.     The  file 

turn  and  pleadings  on  file,  the  vet-  number  on  papers  which  are  parts  of 

diet,  judgment,  etc.,  entered  on  the  the  record,  are  also  part  of  the  record, 
record  book  are  with  us  parts  of  the 
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may  bring  a  writ  of  error,  and  this,  if  obtained  and  allowed 
before  execution,  suspends  (generally  speaking)  the  latter 
proceeding  till  the  former  is  determined  J  A  writ  of  error, 
like  an  original  writ,  is  sued  out  of  chancery,  directed  to 
the  judges  of  the  court  in  which  judgment  was  given,  and 
commanding  them,  in  some  cases,  themselves  to  examine 
the  record,  in  others,  to  send  it  to  another  court  of  appellate 
jurisdiction  to  be  examined,  in  order  that  some  alleged  error 
in  the  proceedings  may  be  corrected.  The  first  form  of 
writ,  called  a  writ  of  error  coram  nobis  [or  vobis]^  is  where 
the  alleged  error  consists  of  matter  of  fact;  the  second, 
called  a  writ  of  error  generally,  where  it  consists  of  matter 
of  law. 

When  a  writ  of  error  is  obtained,  the  whole  proceedings, 
to  final  judgment  inclusive,  are  then  always  actually  en- 
tered (if  this  has  not  before  been  done)  on  record;  and  the 
object  of  the  writ  of  error  is  to  reverse  the  judgment  for 
some  error  of  fact  or  law  that  is  supposed  to  exist  in  the  pro- 
ceedings as  80  recorded,  [152] 

There  are  certain  facts  which  affect  the  validity  and 
'  regularity  of  the  legal  decision  itself;  such  as  the  defendant 
having,  while  under  age,  appeared  in  suit  by  attorney  and 
not  by  guardian,  or  the  plaintiff  or  defendant  having  been 
a  married  woman  when  the  suit  was  commenced.  Such  facts 
as  these,  however  late  discovered  and  alleged,  are  errors 
in  fact,  and  sufficient  to  traverse  the  judgment  upon  writ 
of  error.  [153]  To  such  cases  the  writ  of  error  coram  nobis 
applies;  **  because  the  error  in  fact  is  not  the  error  of  the 
judges,  and  reversing  it  is  not  reversing  their  own  judg- 
ment.''® 

But  the  most  frequent  case  of  error  is  when,  upon  the 
face  of  the  record,  the  judges  appear  to  have  conmiitted  a 
mistake  in  law.  This  may  be  by  having  wrongly  decided 
an  issue  in  law  brought  before  them  by  demurrer;  but  it 

7.  Whether  the  writ  of  error  oper-  8.  See  Wills'  Gould's  Plead.,   113- 

ates  as  a  supersedeas,  depends  on  the  116.    This  writ  is  used  in  some  states 

rules  and  practice  of  the  court.    See  and  in  others  is  abolished  and  relief 

local  statutes  and  books  on  practice;  afforded  by  motion. 
Wills'  Gould's  Plead.,  113,  note. 
48 
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may  also  happen  in  other  ways.  As  formerly  stated,  the 
judgment  will  in  general  follow  success  in  the  issue.  It 
is,  however,  a  principle  necessary  to  be  understood,  in  order 
to  have  a  right  apprehension  of  the  nature  of  writs  of  error, 
that  the  judges  are,  in  contemplation  of  law,  bound,  before 
in  any  case  they  give  judgment,  to  examine  the  whole 
record,  and  then  to  adjudge  either  for  the  plaintiff  or  de- 
fendant, according  to  the  legal  right  as  it  may  on  the  whole 
appear,  notwithstanding,  or  without  regard  to,  the  issue  in 
law  or  fact  that  may  have  been  raised  and  decided  between 
the  parties;  and  this  because  the  pleader  may,  from  mis- 
apprehension, have  passed  by  a  material  question  of  law 
without  taking  issue  upon  it.  Therefore,  whenever,  upon 
examination  of  the  whole  record,  right  appears  on  the  whole 
not  to  have  been  done,  and  judgment  appears  to  have  been 
given  for  one  of  the  parties  when  it  tdiould  have  been  given 
for  the  other,  this  will  be  error  in  law.  [154]  And  it  will  be 
equally  error  whether  the  question  was  raised  on  demurrer, 
or  the  issue  was  an  issue  in  facty  or  there  was  no  issue;  judg- 
ment having  been  taken  by  default,  confession,  etc.  In  all 
these  cases,  indeed,  except  the  first,  the  judges  have  really 
committed  no  error;  for  it  may  be  collected  from  preceding 
explanations  that  no  record,  or  even  copy,  of  the  proceed- 
ings is  actually  brought  before  them,  except  upon  demurrer; 
but  with  respect  to  a  writ  of  error,  the  effect  is  the  same  as 
if  the  proceedings  had  all  actually  taken  place  and  been 
recorded  in  open  court,  according  to  the  fiction  and  sup- 
position in  law.  So,  on  the  same  principle,  there  will  be 
error  in  law  if  judgment  has  been  entered  in  a  wrong  form, 
inappropriate  to  the  case;  although,  as  we  have  seen,  the 
judges  have  in  practice  nothing  to  do  with  the  entry  on  the 
roll.  But  on  the  other  hand,  nothing  will  be  error  in  law 
that  does  not  appear  on  the  face  of  the  record;  for  matters 
not  so  appearing  are  not  supposed  to  have  entered  into  the 
consideration  of  the  judges.®  Upon  error  in  law,  the  remedy 
is  not  by  writ  of  error  coram  nobis  (for  that  would  be 

■■^— ^^■—  M^-^^^^M^^»— ^B^^M^^^^.^— ^^M^^^^^M^.^^— ^ 

9.  That  is,  the  common  law  record 
or  proceedings  incorporated  into  the 
record  by  a  bill  of  exceptions. 
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merely  to  make  the  same  judges  reconsider  their  own  judg- 
ment), but  by  a  writ  of  error,  requiring  the  record  to  be 
sent  into  some  other  court  of  appellate  jurisdiction,  that  the 
error  may  be  there  corrected,  and  called  a  writ  of  error 
generally.  Such  a  writ  of  error  cannot  be  supported  unless 
the  error  in  law  be  of  a  substantial  kind.  [155]  For  as  by 
the  effect  of  the  statutes  of  amendments  and  joef ails,  errors 
of  mere  farm  are  no  ground  for  arresting  the  judgment^  so 
by  the  effect  of  the  same  statutes,  such  objections  are  now 
insufficient  to  found  a  torit  of  error,  though  at  common  law 
the  case  is  otherwise.^ 

1.  See,    generaUy,    Wills'    Gould's  Plead.,  112-118  and  notes. 
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CHAPTER   11. 

OF    THE   PRINCIPAL    BULES    OF    PLEADING. 

The  chief  objects  of  pleading  are  these,  —  that  the  par- 
ties be  brought  to  issue,  and  that  the  issue  so  produced 
be  material,  single,  and  certain  in  its  quality.  [168]  In 
addition  to  these,  however,  the  system  of  pleading  has 
always  pursued  those  general  objects,  also,  which  every 
enlightened  plan  of  judicature  professes  to  regard,  —  the 
avoidance  of  obscurity  and  confusion,  of  prolixity  and 
delay.  Accordingly,  the  whole  science  of  pleading,  when 
carefully  analyzed,  will  be  found  to  reduce  itself  to  certain 
principal  or  primary  rules,  the  most  of  which  tend  to  one 
or  other  of  the  objects  above  enumerated,  and  were  appar- 
ently devised  in  reference  to  those  objects;  while  the  re- 
mainder are  of  an  anamalous  description,  and  appear  to 
belong  to  other  miscellaneous  principles.  [169]  This  chap- 
ter will  therefore  treat, — 

I.  Of  rules  which  tend  simply  to  the  production  of  an 
issue. 

n.  Of  rules  which  tend  to  secure  the  materiality  of  an 
issue. 

III.  Of  rules  which  tend  to  produce  singleness  or  unity 
in  the  issue. 

rv.  Of  rules  which  tend  to  produce  certainty  or  par- 
ticularity in  the  issue. 

V.  Of  rules  which  tend  to  prevent  obscurity  and  con- 
fusion in  pleading. 

VI.  Of  rules  which  tend  to  prevent  prolixity  and  delay 
in  pleading. 

Vn.  Of  certain  miscellaneous  rules. 
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SECTION  L 

OP  BTJIiES   WHICH  TEND  SIMPLY  TO   THE  PBODITCTION  OF  AN 
ISSUB.^    [170] 

The  process  or  system  of  allegation  by  which  the  parties 
are  brought  to  issue  resolves  itself  into  the  following 
fundamental  principles:  first,  that  after  the  declaration  the 
parties  must  at  each  stage  demur,  or  plead  by  way  of  tra- 
verse, or  by  way  of  confession  and  avoidance;  secondly, 
that,  upon  a  traverse,  issue  must  be  tendered;  lastly,  that 
the  issue,  when  well  tendered,  must  be  accepted.  Either, 
by  virtue  of  the  first  rule,  a  demurrer  takes  place,  which 
is  a  tender  of  an  issue  in  law;  or,  by  the  joint  operation  of 
the  two  first,  the  tender  of  an  issue  in  fact;  and  then,  by 
the  last  of  these  rules,  the  issue  so  tendered,  whether  in 
fact  or  in  law,  is  accepted  and  becomes  finally  complete. 
It  is  by  these  rules,  therefore,  that  the  production  of  an 
issue  is  effected,  and  these  will  consequently  form  the 
subject  of  the  following  section. 

RULE  L 

AFTEB  THE  DECLARATION^  THE  PARTIES  MUST  AT  EACH  STAGE 
DEMUR,  OR  PLEAD  BY  WAY  OF  TRAVERSE,  OR  BY  WAY  OP  CONFES- 
SION AND  AVOIDANCE. 

1.  The  party  must  demur  or  plead.  [171]  If  he  does 
neither,  but  confesses  the  right  of  the  adverse  party,  or 
says  nothing,  the  court  immediately  gives  judgment  for  his 
adversary:  in  the  former  case,  as  by  confession;  in  the 
latter,  by  non  proa,  or  nil  dicit. 

2.  If  the  party  pleads,  it  must  either  be  by  way  of  tra- 
verse, or  of  confession  and  avoidance.    If  his  pleading 

1.  The  student's  attention  is  here  on  the  rules  of  pleading  but  an  ex- 

ealled  to  a  little  book  on  the  phil-  cellent    discussion   of  the   reason    of 

osophy  of  pleading,  entitled  "  Plead-  some  of  the  principal  rules.     It  de- 

ing  in  Civil  Actions,"  by  Hugh  Davey  servea  to  be  better  known  than  it  ap- 

Evans,  LL.  D.    This  is  not  a  treatise  pears  to  be. 
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amount  to  neither  of  these  modes  of  answer,  it  is  open  to 
demnrrer  on  that  ground. 

For  the  complete  illustration  of  the  rule,  it  will  be  neces- 
sary to  consider  at  large  the  doctrines  that  relate  both  to 
demurrers  and  to  pleadings, 

I.  Of  demurrer.* 

1.  Of  the  nature  and  properties  of  a  demurrer.  [172] 

A  demurrer  may  be  for  insufficiency  either  in  substance 
or  in  form;  that  is,  it  may  be  either  on  the  ground  that  the 
case  shown  by  the  opposite  party  is  essentially  insufficient, 
or  on  the  ground  that  it  is  stated  in  an  inartificial  manner; 
for  **  the  law  requires  in  every  plea  ^*  (and  the  observation 
equally  applies  to  all  other  pleadings)  **  two  things:  the 
one,  that  it  be  in  matter  sufficient;  the  other,  that  it  be 
deduced  and  expressed  according  to  the  forms  of  law;  and 
if  either  the  one  or  the  other  of  these  be  wanting,  it  is 
cause  of  demurrer.**  And  we  may  here  take  occasion  to 
remark  that  a  violation  of  any  of  the  rules  of  pleading 
that  will  be  hereafter  stated  is,  in  general,  ground  for 
demurrer;  and  such  fault  occasionally  amounts  to  matter 
of  substance,  but  usually  to  matter  of  form  only. 

A  demurrer,  as  in  its  nature,  so  also  in  its  form,  is  of  two 
kinds:  it  is  either  general  or  special.  A  general  demurrer 
excepts  to  the  sufficiency  in  general  terms,  without  show- 
ing specifically  the  nature  of  the  objection;  a  special  de- 
murrer adds  to  this  a  specification  of  the  particular  ground 
of  exception.  A  general  demurrer  is  sufficient,  where  the 
objection  is  on  matter  of  substance  [173];  a  special  de- 
murrer is  necessary  where  it  turns  on  matter  of  form  only 
[27  Eliz.  c.  5,  and  4  Anne,  c.  16],' — that  is,  where,  not- 

8.  See  generally,  Wills*  Gould's  omission,  defect,  or  want  of  form,  ex- 
Plead.,  100,  570.  cept  those  only  which  the  party  de- 

S.  By   two  statutes,  27   Elisabeth,  murring  shall  specially  and  particu- 

e.  5,  and  4  Anne,  c.  16,  passed  in  a  larly  set  down  and  express,  together 

view  to  the  discouragement  of  merely  with  his  demurrer,  as  causes  of  the 

formal  objections,  it  is  provided,  in  same;"  the  latter  statute  adding  this 

nearly    the    same    terms,    that    the  proviso:    '^  So  as  sufficient  matter  ap- 

judges  **  shall  give  judgment  accord-  p^ar  in  the  said  pleadings,  upon  which 

ing  as  the  very  right  of  the  cause  and  the  court  may  give  judgment  accord- 

matter  in  law  shall  appear  unto  them,  ing  to  the  very  right  of  the  cause." 
without  regarding  any  imperfection. 
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withstanding  such  objection,  enough  appears  to  entitle 
the  opposing  party  to  judgment  as  far  as  relates  to  the 
merits  of  the  cause. 

But  on  the  other  hand,  under  a  special  demurrer,  the 
party  may  on  the  argument  not  only  take  advantage  of 
the  particular  faults  which  his  demurrer  specifies,  but  also 
of  all  such  objections  in  substance,  or  regarding  the  '^  very 
right  of  the  cause  '^  (as  the  statutes  express  it),  as  do  not 
require  under  those  statutes  to  be  particularly  set  down. 
[174]  It  follows,  therefore,  that  unless  the  objection  be 
clearly  of  this  substantial  kind,  it  is  the  safer  course  in  all 
cases  to  demur  specially.  With  respect  to  the  degree  of 
particularity  with  which,  under  these  statutes,  the  special 
demurrer  must  assign  the  ground  of  objection,  it  is  not 
suflScient  to  object,  in  general  terms,  that  the  pleading  is 
**  uncertain,  defective,  informal,  ^^  or  the  like,  but  it  is 
necessary  to  show  in  what  respect  uncertain,  defective, 
or  informal 

With  respect  to  the  effect  of  a  demurrer,  it  is  first  a  rule 
that  a  demurrer  admits  all  such  matters  of  fact  as  are 
sufficiently  pleaded.^  [175]  And  therefore  the  only  ques- 
tion for  the  court  is  whether,  assuming  such  facts  to  be 
true,  they  sustain  the  case  of  the  party  by  whom  they  are 
alleged.  The  rule  is,  however,  laid  down,  with  this  qualifi- 
cation, that  the  matter  of  fact  be  sufficiently  pleaded.  For 
if  it  be  not  pleaded  in  a  formal  and  suflScient  manner,  it  is 
said  that  a  demurrer  in  this  case  is  no  admission  of  the 
fact.  But  this  is  to  be  understood  as  subject  to  the  altera- 
tions that  have  been  introduced  into  the  law  of  demurrer 
by  the  statutes  already  mentioned;  and,  therefore,  if  the 
demurrer  be  general  instead  of  special,  it  amounts,  as  it  is 
said,  to  a  confession,  though  the  matter  be  informally 
pleaded. 

Again,  it  is  a  rule  that,  on  demurrer,  the  court  will  con- 

4.  See  Wills'  Gould's   Plead.,   572/  etc.    The  facts  well  pleaded  are  ad- 

S73  and  notes,  as  to  what  allegations  mitted  for  the  sole  purpose  of  deter- 

are  not  admitted  by  a  demurrer,  e.  mining  their   legal   sufficiency.     Id., 

g.,  surplusage,  opinions,  conclusions,  573,  note,  and  cases  cited, 
matters   on   information   and   belief. 
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sider  the  whole  record,  and  give  judgment  for  the  party 
who,  on  the  whole,  appears  to  be  entitled  to  it.  [176]  Thus, 
on  demurrer  to  the  replication,  if  the  court  think  the  repli- 
cation bad,  but  perceive  a  substantial  fault  in  the  plea, 
they  will  give  judgment,  not  for  the  defendant,  but  the 
plaintiff,  provided  the  declaration  be  good;  but  if  the  dec- 
laration also  be  bad  in  substance,  then,  upon  the  same 
principle,  judgment  would  be  given  for  the  defendant. 

This  rule  is,  however,  subject  to  the  following  excep- 
tions:—  First,  if  the  plaintiff  demur  to  a  plea  in  abate- 
ment, and  the  court  decide  against  the  plea,  they  will  give 
judgment  of  respondeat  ouster,  without  regard  to  any  de- 
fect in  the  declaration.  Secondly,  though  on  the  whole 
record  the  right  may  appear  to  be  with  the  plaintiff,  the 
court  will  not  adjudge  in  favor  of  such  right,  unless  the 
plaintiff  have  himself  put  his  action  upon  that  ground. 
Thirdly,  if  a  demurrer  to  the  declaration  be  too  large,  as 
it  is  called,  that  is,  be  pointed  to  all  the  counts  of  the  dec- 
laration in  a  case  where  one  of  them  only  is  defective,  the 
court  will  give  judgment  for  the  plaintiff  generally,  not- 
withstanding the  defective  count.  Lastly,  the  court,  in 
examining  the  whole  record,  to  adjudge  according  to  the 
apparent  right,  will  consider  only  the  right  in  matter  of 
substance,  and  not  in  respect  of  mere  form,  such  as  should 
have  been  the  subject  of  special  demurrer.*  [177] 

6.  "  The  court  upon  the  argument  substance,  it  is  generally  advisable  to 

of  a  demurrer  (except  in  the  case  of  demur  to  it,  as  the  judgment  upon 

a  demurrer  to  &  plea  in  abatement)  the  demurrer  (except  a  judgment  for 

will  look  over  the  whole  record,  and  the  plaintiff  on  a  demurrer  to  a  plea 

consider  as  well  the  previous  plead-  in  abatement)   will  be  final,  and  de- 

ings  as  the  particular  pleading   de-  termine  the  cause,  or  the  part  of  it 

murred  to,  and  give  judgment  for  the  to  which  the  demurrer  relates,  in  the 

party  who  on  the  whole  appears  to  simplest  and  cheapest  manner;    and 

be  entitled  to  it.    But  a  plaintiff  is  the  demurrer  will  prevent  the  possi- 

iiot  entitled  to  recover  in  respect  of  bility  of  the   defect  being  aided   by 

a  cause  of  action  which  is  not  stated  pleading  over  or  by  verdicts 

in    his   declaration   and    is   disclosed  But  although    a   party  may   elect 

only  in  the  defendant's  plea.    Marsh  not  to  demur  to  a  defective  pleading, 

V.  Bulteel,  5  B.  &  Aid.  507.  be  may  be  able  to  object  to  it  at  a 

When  a  pleading  is  clearly  bad  in  later  stage,  either  upon  a  subsequent 
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2.  The  effect  of  pleading  over  without  demurrer.    It  is 

the  effect  of  a  demurrer  to  admit  the  truth  of  all  matters 
of  fact  sufficiently  pleaded  on  the  other  side;  but  it  cannot 
be  said  e  converso,  that  it  is  the  effect  of  a  pleading  to 
admit  the  sufficiency  in  law  of  the  facts  adversely  alleged.^ 
[178]  In  many  cases,  a  party,  though  he  has  pleaded  over 
without  demurring,  may  nevertheless  afterwards  avail 
himself  of  an  insufficiency  in  the  pleading  of  his  adversary. 
But  this  is  not  universally  true.  For  first,  faults  in  the 
pleading  are  in  some  cases  aided  by  pleading  over.  Thus 
in  an  action  of  trespass  for  taking  a  hook,  where  the  plain- 
tiff omitted  to  allege  in  the  declaration  that  it  was  his 
hook,  or  even  that  it  was  in  his  possession,  and  the  de- 


demurrer,  or  by  motion  in  arrest  of 
judgment,  or  for  judgment  non  ob- 
stante veredicto^  or  by  error. 

When  a  pleading  states  a  deed  or 
an  agreement  or  other  written  docu- 
ment according  to  its  supposed  legal 
effect,  and  the  opposite  party  admits 
the  instrument  in  fact,  but  disputes 
the  construction  put  upon  it,  it  is 
often  convoiient  for  the  latter  to  set 
out  the  writing  verbatim  in  his  plead- 
ing in  order  that  the  party  relying 
on  the  document  may  be  compelled  to 
demur,  and  so  raise  the  question  as 
to  the  legal  construction  upon  the 
demurrer. 

At  common  law  a  party  has  the 
alternative  either  to  plead  or  to  de- 
mur to  the  pleading  of  his  opponent, 
but  is  not  at  liberty  both  to  plead 
and  demur  to  the  same  pleading. 
Bayley  v.  Baker,  1  Dowl.  N.  S.  891. 

The  demurrer  should  be  confined 
to  that  part  of  a  declaration  which 
is  insufficient.  If  there  are  several 
counts  in  the  same  declaration,  some 
good  and  some  bad,  and  the  defend- 
ant demurs  generally  to  the  whole 
declaration,  the  plaintiff  shall  have 
judgment  for  so  much  as  is  good. 
!l   Wms.   Saund.,  6th  Ed.,   285   b;    1 


Wms.  notes  to  Saund.,  432,  433; 
Briscoe  v.  Hill.  10  M.  &  W.  735.  So 
where  a  declaration  assigned  two 
breaches,  and  one  of  them  only  was 
well  assigned,  but  the  demurrer  went 
to  the  whole  declaration,  the  judg< 
ment  for  the  plaintiff  was  confined 
to  that  breach  which  was  well  as- 
signed. Slade  V.  Hawley,  13  M.  & 
W.  757. 

Upon  a  demurrer  to  one  count  or 
part  of  a  count  the  plaintiff  may  en- 
ter a  nolle  prosequi  as  to  the  causes 
of  action  to  which  the  demurrer  is 
pleaded  (Milliken  v.  Fox,  1  B.  &  P. 
157;  Bertram  v.  Gordon,  6  Taunt. 
445),  or  to  the  residue  of  the  decla- 
ration. But  the  defendant  cannot  en- 
ter  a  nolle  prosequi  as  to  part  of  the 
matter  demurred  to,  where  by  so  do- 
ing he  would  take  away  the  grounds 
of  demurrer;  as  in  the  case  of  a 
demurrer  to  the  whole  declaration  for 
a  misjoinder  of  counts,  a  nolle  prose- 
qui cannot  be  entered  as  to  one  of  the 
counts.  Drummond  v.  Dorant,  4  T. 
R.  360;  Butler  v.  Mapp,  10  Bing. 
391."  Wills'  Gould's  Plead.,  573, 
note. 

6.  Hopper  v.  Covington,  118  U.  S. 
148. 
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fendant  pleaded  a  matter  in  confession  and  avoidance, 
justifying  his  taking  the  hook  out  of  the  plaintiffs  hand, 
the  court,  on  motion  in  arrest  of  judgment,  held,  that  as 
the  plea  itself  showed  that  the  hook  was  in  the  possession 
of  the  plaintiff,  the  objection,  which  would  otherwise  have 
been  fatal,  was  cured/  [179]  And  with  respect  to  all  ob- 
jections of  form,  '^  if  a  man  pleads  over,  he  shall  never 
take  advantage  of  any  slip  committed  in  the  pleading  of 
the  other  side  which  he  could  not  take  advantage  of  upon 
a  general  demurrer. "« 

Again,  faults  in  the  pleading  are  in  some  cases  aided  by 
a  verdict.*  The  extent  and  principle  of  this  rule  of  aider 
hy  verdict  is  thus  explained  in  a  modem  decision  of  the 
Court  of  King's  Bench:  ''  Where  a  matter  is  so  essentially 
necessary  to  be  proved  that,  had  it  not  been  given  in  evi- 
dence, the  jury  could  not  have  given  such  a  verdict,  there 
the  want  of  stating  that  matter  in  express  terms  in  a  dec- 
laration, provided  it  contains  terms  sufficiently  general  to 
comprehend  it  in  fair,  and  reasonable  intendment,  will  be 
cured  by  a  verdict;  and  where  a  general  allegation  must, 
in  fair  construction,  so  far  require  to  be  be  restricted,  that 
no  judge  and  no  jury  could  have  properly  treated  it  in 
an  unrestrained  sense,  it  may  reasonably  be  presumed 
after  verdict  that  it  was  so  restrained  at  the  trial."  ^  [180] 
In  entire  accordance  with  this  are  the  observations  of  Mr. 
Serjeant  Williams:  **  Where  there  is  any  defect,  imper- 
fection, or  omission  in  any  pleading,  whether  in  substance 
or  form,  which  would  have  been  a  fatal  objection  upon  de- 
murrer, yet  if  the  issue  joined  be  such  as  necessarily  re- 
quired, on  the  trial,  proof  of  the  facts  so  defectively  or  im- 
perfectly stated  or  omitted,  and  without  which  it  is  not  to 

7.  Glasscock  t.  Morgan,  Sid.,  184,  Jackson  t.  Pesked,  1  M.  &  S.  234; 
cited  Bac.  Ab.,  Trespass,  p.  603.  Campbell  t.  Lewis,   3   Barn,  k  Aid. 

8.  Per  Holt,  C.  J.;  Anon.,  2  Salk.  392;  Key  worth  v.  Hill,  ibid,  685; 
619;  Bac.  Ab.,  Pleas,  etc.,  322.  Pippit  v.  Heam,  5  Bam.  k  Aid.  634; 

9.  Com.  Dig.,  Pleader,  C.  87;  1  Lord  Huntingtower  v.  Gardiner,  1 
Saund.  228,  n.  1;  Weston  v.  Mason,  Bam.  k  Cres.  297;  Price  v.  Seaman, 
3  Burr.   1725;    Spieres  v.  Parker,  1  4  Barn,  k  Cres.  525. 

T.  R.  141;  Johnstone  v.  Sutton,  ibid,  1.  Jackson  v.  Peeked,  1  M.  &  S. 
545;   Nerot  v.  Wallace,  3  T.  R.  25;      234. 
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be  presumed  that  either  the  judge  would  direct  the  jury 
to  give,  or  the  jury  would  have  given  the  verdict  such 
defect,  imperfection,  or  omission  is  cured  by  the  verdict. '^^ 
[181]  It  is,  however,  only  where  such  **  fair  and  reason- 
able intendment  **  can  be  applied,  that  a  verdict  will  cure 
the  objection;  and  therefore,  if  a  necessary  allegatioii  be 
altogether  omitted  in  the  pleading,  or  if  the  pleading  con- 
tain matter  adverse  to  the  right  of  the  party  by  whom  it 
is  alleged,  and  so  clearly  expressed  that  no  reasonable  con- 
struction can  alter  its  meaning,  a  verdict  will  not  aid.^ 

Lastly,  at  certain  stages  of  the  cause,  all  objections  of  form 
are  cured  by  the  different  statutes  of  jeofails  and  amend- 
ments; the  cumulative  effect  of  which  is,  to  provide  that 
neither  after  verdict,  nor  judgment  by  confession,  nil  dicit, 
or  non  sum  informatus,  can  the  judgment  be  arrested  or 
reversed  by  any  objection  of  that  kind.  [182] 

3.  Considerations  by  which  the  pleader  ought  to  be  gov- 
erned in  making  his  election  to  demur  or  to  plead. 

He  is  first  to  consider  whether  the  declaration  or  other 
pleading  opposed  to  him  is  sufficient  in  substance  and  in 
form  to  put  him  to  his  answer.  If  sufficient  in  both,  he  has 
no  course  but  to  plead.  On  the  other  hand,  if  insufficient  in 
either,  he  has  ground  for  demurrer;  but  whether  he  should 
demur  or  not  is  a  question  of  expediency,  to  be  determined 
upon  the  following  views :  If  the  pleading  be  insufficient  in 
form,  he  is  to  consider  whether  it  is  worth  while  to  take  the 
objection*  recollecting  the  indulgence  which  the  law  allows 
in  the  way  of  amendment,  but  also  bearing  in  mind  that  the 
objection,  if  not  taken,  will  be  aided  by  pleading  over,  or, 
after  pleading  over,  by  the  verdict,  or  by  the  status  of 
amendments  and  jeofails.  [183]  And  if  he  chooses  to  de- 
mur, he  must  take  care  to  demur  specially,  lest  upon  general 
demurrer  he  should  be  held  excluded  from  the  objection. 
On  the  other  hand,  supposing  an  insufficiency  in  substance, 
he  is  to  consider  whether  that  insufficiency  be  in  the  case 

2.  1  Saund.  228,  n.  1.  234;  N«rot  v.  Wallace,  3  T.  R.  25; 

8.  Jackson  t.   Pesked,   1  M.  &   S.     Weston  v.  Mason,  3  Burr.  1725. 
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itself,  or  in  the  manner  of  statement;^  for  on  the  latter  sup- 
position, it  might  be  removed  by  an  amendment;  and  it  may, 
therefore,  not  be  worth  while  to  demur.  And  whether  it  be 
such  as  an  amendment  would  remove  or  not,  a  further  ques- 
tion will  arise,  whether  it  be  not  expedient  to  pass  by  the 
objection  for  the  present  and  plead  over.  For  a  party  by 
this  means  often  obtains  the  advantage  of  contesting  with 
his  adversary,  in  the  first  instance,  by  an  issue  in  fact,  and 
of  afterwards  urging  the  objection  in  law  by  motion  in 
arrest  of  judgment  or  writ  of  error.*^  This  double  aim,  how- 
ever, is  not  always  advisable;  for  though  none  but  formal 
objections  are  cured  by  the  statutes  of  jeofails  and  amend- 
ments, there  are  some  defects  of  substance  as  well  as  form 
which  are  aided  by  pleading  over,  or  by  a  verdict;  and, 
therefore,  unless  the  fault  be  clearly  of  a  kind  not  to  be  so 
aided,  a  demurrer  is  the  only  mode  of  objection  that  can  be 
relied  upon.  [184]  The  additional  delay  and  expense  of  a 
trial  is  also  sometimes  a  material  reason  for  proceeding  in 
the  regular  way  of  demurrer,  and  not  waiting  to  move  in 
arrest  of  judgment,  or  to  bring  a  writ  of  error, 
n.  Of  Pleadings. 

1.  Of  the  nature  and  properties  of  traverses.  [185] 
The  most  ordinary  kind  of  traverse  is  that  which  may  be 
called  a  common  traverse.  It  consists  of  a  tender  of  issue; 
that  is,  of  a  denial,  accompanied  by  a  formal  offer  of  the 
point  denied,  for  decision,  and  the  denial  that  it  makes  is 
by  way  of  express  contradiction,  in  terms  of  the  allegation 

4.  "  If  a  declaration  does  not  set  heed  that  you  do  not  hazard  the  mat- 
forth  any  known  cause  of  action,  even  ter  upon  a  demurrer,  in  which,  upon 
imperfectly,  a  demurrer  assigning  the  pleading  and  otherwise,  more  will 
that  it  does  not  state  any  legal  cause  perhaps  arise  than  you  thought  of; 
of  action  is  sufficient.  The  cause  of  but  first  take  advantage  of  the  mat- 
demurrer  could  not  well  be  more  spe-  ters  of  fact,  and  leave  matters  in  law, 
cifically  assigned."  Johnson  v.  Reed,  which  always  arise  upon  the  matters 
136  Mass.  421;  Wills'  Gould's  Plead.,  in  fact,  ad  uliimum,  and  never  at 
572,  note.  first  demur  in  law  when,  after  trial 

6.  "When  the  matter  in  fact  will  of  the  matters  in  fact,  the  matters 

clearly    serve    for    your    client,    al-  in  law  will  be  saved  to  you."     Lord 

though  your  opinion  is  that  the  plain-  Cromwell's  Case,  4  Rep.  14  a. 
tiff  hath  no  cause  of  action,  yet  take 
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traversecL    Common  traverses,  if  opposed  to  a  precedent 
negative  allegation,  will,  of  course,  be  in  the  affirmative.^ 

In  most  of  the  usual  actions  there  is  an  appropriate  plea, 
fixed  by  ancient  usage,  as  the  proper  method  of  traversing 
the  declaration,  in  cases  where  the  defendant  means  to  deny 
the  whole  or  the  principal  part  of  its  allegations.^  [186] 
This  form  of  plea  or  traverse  is  called  the  general  issue  in 
that  action.  Not  only  in  extent  or  comprehensiveness,  but 
in  point  of  form  also,  it  differs  somewhat  from  a  common 
traverse;  for  though,  like  that,  it  tenders  issue,  yet  in  several 
instances  it  does  not  contradict  in  terms  of  the  allegation 
traversed,  but  in  a  more  general  form  of  expression.  [187] 

In  the  writ  of  right  and  In  dower,  there  seems  to  be,  properly  speaking, 
«io  general  issue. 

In  formedon,  the  general  issue  is  called  the  plea  of  ne  dona  pas,  or 
non  dedft 

In  qnare  impedit,  the  general  issue  is  called  ne  dlstnrba  pas. 

In  debt  on  bond  or  other  specialty,  the  general  issue  is 
called  the  plea  of  non  est  factum,  and  is  as  follows:  — 


6.  Example: 
"  Plea  of  the  statute  of  umtta- 

TIONS 

In  aasumpait. 

And  the  said  C,  D,,  by  ,  his 

attorney,  comes  and  defends  the 
wrong  and  injury,  when,  &c.,  and 
says  that  the  said  A.  B.  ought  not 
to  have  or  maintain  his  aforesaid 
action  against  him,  because,  he  says, 
that  he,  the  said  C.  D.,  did  not,  at 
any  time  within  six  years  next  before 
the  commencement  of  this  suit,  un- 
dertake or  promise,  in  manner  and 
form  as  the  said  A.  B,  hath  above 
complained;  and  this  the  said  C.  D, 
is  ready  to  verify.  Wherefore  he 
prays  judgment,  if  the  said  Ak  B, 
ought  to  have  or  maintain  his  afore- 
said action  against  him,  &c." 


"  Replication. 

And  the  said  A,  B.  says,  that,  by 
reason  of  anything  in  the  said  plea 
alleged,  he  ought  not  be  barred  from 
having  and  maintaining  his  afore- 
said action  against  the  said  C  />., 
because,  he  says,  that  the  said  C  D, 
did,  within  six  years  next  before  the 
commencement  of  this  suit,  undertake 
and  promise,  in  manner  and  form  aa 
he,  the  said  A.  B.,  hath  above  com- 
plained; and  this  he  prays,  may  be 
inquired  of  by  the  country.** 

Pleadings  are  always  entitled  at 
the  commencement,  ♦.  e.,  have  a  su- 
perscription of  the  court  and  term, 
ns  in  the  examples  in  the  first  chap- 
ter; but  in  this,  and  all  subsequent 
examples,  the  title  is,  for  the  sake  of 
brevity,  omitted. 

7.  See  Wills'  Gould's  Plead.,  477, 
479,  499  and  notes. 


Digitized  by  VjOOQ IC 


T66  PfilNCIPAL  EULES  OF  PLEADING. 

Ajid  the  said  C  D,  by ,  bis  attorney,  comes  and  defends  the  wrong 

and  injury,  when,  etc.,  and  says  that  the  said  supposed  writing  obligatory 
{or  ** indenture,"  or  "articles  of  agreement''  according  to  the  subject  of  the 
action)  is  not  his  deed;  and  of  this  he  puts  himself  upon  the  country.  [188] 

In  debt  on  simple  contract,  the  general  issue  is  called  the 
plea  of  nil  debet;®  and  is  thus:  — 

And  the  said  O  D,  by ,  his  attorney,  comes  and  defends  the  wrong 

and  injury,  when,  etc.,  and  says  that  he  does  not  owe  the  said  sum  of 
money  above  demanded,  or  any  part  thereof,  in  noanner  and  form  as  the 
said  A  B  hath  above  complained;  and  of  this  the  said  C  D  puts  himself 
upon  the  country. 

In  covenant,  the  general  issue  is  non  est  factum,  and  its 
form  is  similar  to  that  in  debt  on  specialty. 

In  detinue,  the  general  issue  is  called  the  plea  of  non 
detinet,  and  is  as  follows:  — 

And  the  said  0  D,  by ,  his  attorney,  comes  and  defends  the  wrong 

and  injury,  when,  etc  and  says  that  he  does  not  detain  the  said  goods 
and  chattels  {or  "deeds  and  writings,"  according  to  the  subject  of  the 
action)  in  the  said  declaration  specified,  or  any  part  thereof,  in  manner 
and  form  as  the  said  A  B  hath  above  complained;  and  of  thia  the  said  0  D 
puts  himself  upon  the  country.  [189] 

In  trespass,  the  general  issue  is  called  the  plea  of  not 
Sfuilty,  and  is  as  follows:  — 

And  the  said  O  D,  by ,  his  attorney,  comes  and  defends  the  force 

and  injury,  when,  etc.,  and  says  that  he  is  not  guilty  of  the  said  tres- 
passes above  laid  to  his  charge,  or  any  part  thereof,  in  manner  and  form 
as  the  said  A  B  hath  above  complained;  and  of  this  the  said  C  D  puts 
himself  upon  the  country. 

In  trespass  on  the  case  (in  the  species  of  assumpsit),  the 
general  issue  is  called  the  plea  of  non  assumpsit,  and  is  as 
follows:  — 

8.  Nil  debet  is  the  proper  form  of  tioned  in  the  declaration  only  as  in- 

the  general  issue,  not  only  in  debt  on  troductory  to  some  other  main  cause 

simple  contract,  but  in  all  other  ac-  of  action.     Therefore  nil  debet  is  a 

tions  of  debt  not  founded  on  a  deed  good  plea  in  debt  for  rent  upon  an 

or  specialty.     And  an  action  is  not  indenture,  or  in  debt  for  an  escape^ 

considered  as  founded  on  a  deed  or  or  in  debt  upon  a  devastavit.   1  Tidd» 

specialty,  so  as  to  require  a  plea  of  701,  8th  Ed. 
non  est  factum,  if  the  deed  be  men- 
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And  the  said  C  D,  by ,  his  attorney,  comes  and  defends  the  wrong 

and  injury,  when,  etc.,  and  says  that  he  did  not  undertake  or  promise, 
in  manner  or  form  as  the  said  A  B  hath  SLhove  complained;  and  of  this 
the  said  C  D  puts  himself  upon  the  country. 

In  trespass  on  the  case,  in  general,  the  general  issue  is 
not  guilty,  and  is  thus:  — 

And  the  said  C  D,  by ,  his  attorney,  comes  and  defends  the  wrong 

and  injury,  when,  etc.,  and  says  that  he  is  not  guilty  ot  the  (premises  above 
laid  to  his  charge,  in  manner  and  fbrm  as  the  said  A  B  hath  above  com* 
plained;  and  of  this  tht  said  O  D  puts  himeelf  upon  the  country. 

In  replevin,  the  general  issue  is  called  the  plea  of  non 
cepit,  and  is  as  follows: — 

And  the  said  C  D,  by ,  his  attorney,  comes  and  defends  the  wrong 

and  injury,  when,  etc.,  and  says  that  he  did  not  take  the  said  cattle 
(or  **  goods  and  chaiteU,"  according  to  the  subject  of  the  action)  in  the  said 
declaration  mentioned,  or  any  of  them,  in  nuuiner  and  form  as  the  said 
A  B  hath  above  complained;  and  of  this  the  said  C  D  puts  himself  upon 
the  country.  [190] 

A  very  important  effect  attends  the  adoption  of  the  gen- 
eral issue,  viz.,  that  by  tendering  the  issue  on  the  declara- 
tion, and  thus  closing  the  process  of  the  pleading  at  so  early 
a  stage,  it  throws  out  of  use,  wherever  it  occurs,  a  great 
many  rules  of  pleading  applying  exclusively  to  the  remoter 
allegations. 

In  debt  on  specialty  and  in  covenant,  the  general  issue, 
non  est  factum,  denies  that  the  deed  mentioned  in  the  dec- 
laration is  the  deed  of  the  defendant.  [191]  Under  this,  the 
defendant  at  the  trial  may  contend  either  that  he  never 
executed  such  deed  as  alleged,  or  that  it  is  absolutely  void 
in  law:  for  example,  on  the  ground  that  the  alleged  obligor 
or  covenantor  was  at  the  time  of  execution  a  married  woman 
or  a  lunatic,  etc.  But  if  the  defendant's  case  consist  of  any- 
thing but  a  denial  of  the  execution  of  such  deed  as  alleged, 
or  some  facts  showing  its  absolute  invalidity,  the  plea  of 
non  est  factum  will  be  improper.^  [192]    The  rule  is,  that 

9.  If  the  statement  of  the  deed  in  of  non  est  factum  will  of  course  be  as 
the  declaration  materially  varies  from  applicable  as  where  no  deed  has  been 
the  tenor  of  the  deed  itself,  the  plea     executed  by  the  defendant;     for    in 
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while  matters  which  make  a  deed  absolutely  void  may  be 
given  in  evidence  under  non  eat  factum,  those  which  make 
it  voidable  only  must  be  specially  pleaded.  And  it  seems 
that,  in  general,  objections  to  the  legality  of  the  considera- 
tion on  which  a  deed  was  founded  are  referable  to  the  latter 
class.  And  it  is  a  general  rule  that  any  illegality  arising 
from  the  prohibition  of  an  act  of  Parliament,  as  in  the  case 
of  usury  or  gaming,  is  matter  for  special  plea,  and  is  not 
evidence  under  non  est  factum, —  a  rule  apparently  founded 
on  the  same  principle.  [193] 

In  debt  on  simple  contract,  the  declaration  alleges  that 
the  defendant  was  indebted  to  the  plaintiff  on  some  con- 
sideration, e.  g.,  for  goods  sold  and  delivered.  The  general 
issue  alleges  '^  that  he  does  not  owe  the  sum  of  money/' 
etc.,  and  is  adapted  to  any  kind  of  defence  that  tends  to 
deny  an  existing  debt;  and  therefore  not  only  to  a  defence 
consisting  in  a  denial  of  the  sale  and  delivery,  but  to  those 
of  release,  satisfaction,  arbitrament,  and  a  multitude  of 
others,  to  which  a  general  issue  of  a  narrower  kind  (for  ex- 
ample, that  of  non  est  factum)  would,  in  its  appropriate 
actions,  be  inapplicable.  [194]  In  short,  there  is  hsurdly  any 
matter  of  defence  to  an  action  of  debt  to  which  the  plea  of 
nil  debet  may  not  be  applied,  because  almost  all  defences 
resolve  themselves  into  a  denial  of  the  deht.^ 

In  detlniie,  the  declaration  states  that  the  defendant  detains  certain 
goods  of  the  plaintiff;  the  general  Issue  aUeges  that  he  ^does  not  detaia 
the  said  goods  In  the  said  declaration  specified/'  etc.    This  will  applj 

either  case  the  deed,  as  alleged^  is  not  Draper  v.  Glassop,  1  Ld.  Ray.  153; 

bis.     So,  if  the  instrument  was  de-  Lee  v.  Clarice,  2  East.  336.    Per  Law- 

livered  as  an  escrow,  this  is  evidence  rence,  J.     Qu.  tamen.,  see  1  Saund. 

under  non  est  factum   (1  Tidd,  701,  283,  n.  2,  2  Saund.  62  c,  n.  6.     But 

8th  Ed.),  because  it  shows  the  inva-  under  this  plea,  defendant  cannot  give 

lidity  of  the   instrument  as  a  deed,  in  evidence  a    tender,  nor    (without 

But  it  seems  that  its  delivery  as  an  notice)   a  set-off;  nor    (in  an  action 

escrow  may  be  also  specially  pleaded,  for    rent    on    indenture),    that    the 

Murray  v.  Earl  of  Stair,  2  Barn.  &  plaintiff   had    nothing    in   the  tene^- 

Cres.  82;  2  Chitty,  462,  n.  t,  1st  Ed.  ments;  nor  (in  debt,  qui  tam)  a  for- 

1.  It   was   even   holden,   per   Holt,  mer    recovery    against   him    for   the 

C.  J.,  that  as  the  plea  is  in  the  pres-  same    cause   by    another    person.     1 

ent  tense,  the  defendant  may  give  In  Tidd,  700,  8th  Ed. 
evidence    the   statute   of   limitations. 
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eittier  to  a  cMe  where  the  Mendant  means  to  deny  that  he  detains  the 
foods  mentionedy  or  to  a  ease  where  he  means  to  denj  that  the  goods  so 
detained  are  the  property  of  the  plaintliff. 

In  trespass,  the  general  issue,  not  guilty,  evidently 
amounts  to  a  denial  of  the  trespasses  alleged,  and  no  more. 
[195]  Therefore,  if  in  trespass  for  assault  and  battery  the 
case  be  that  the  defendant  has  not  assaulted  or  beat  the 
plaintiff,  it  will  be  proper  that  he  should  plead  the  general 
issue;  but  if  his  case  be  of  any  other  description,  the  plea 
will  be  inapplicable.  So  in  trespass  quare  clausum  fregit, 
or  for  taking  the  plaintiff's  goods,  if  the  defendant  did  not, 
in  fact,  break  and  enter  the  close  in  question  or  take  the 
goods,  the  general  issue,  **  not  guilty,*'  will  be  proper.  It 
will  also  be  applicable  if  he  did  break  and  enter  the  close, 
but  it  was  not  in  the  possession  of  the  plaintiff,  or  not  lav> 
fully  in  his  possession,  as  against  the  better  title  of  the  de- 
fendant. So  it  will  be  applicable  if  he  did  take  the  goods, 
but  they  did  not  belong  to  the  plaintiff.  But  if  the  defence 
be  of  any  other  kind,  the  general  issue  will  not  apply.  [196] 

The  declaration  in  assumpsit  states  that  the  defendant, 
upon  a  certain  consideration  therein  set  forth,  made  a  cer- 
tain promise  to  the  plaintiff.  The  general  issue  states  that 
the  defendant ''  did  not  promise  and  undertake  in  manner 
and  form,"  etc.  This,  at  first  sight,  would  appear  to  put 
in  issue  merely  the  fact  of  his  having  made  a  promise  such 
as  alleged-  A  much  wider  effect,  however,  belongs  in  prac- 
tice to  this  plea,  and  by  a  relaxation  of  practice,  in  all  ac- 
tions of  assumpsit,  without  distinction,  the  defendant  is 
imder  the  general  issue,  pennitted  not  only  to  contend  that 
no  promise  was  made,  or  to  show  facts  impeaching  the 
validity  of  the  promise,  but  (with  some  few  exceptions)  to 
prove  any  matter  of  defence  whatever  which  tends  to  deny 
his  debt  or  liability;  for  example,  a  release  or  performance.* 
[198] 

2.  He  cannot,  however,  give  in  evi-  court  of  conscience  acta.     Nor  is   a 

dence,   a   tender,    bankruptcy   of   de-  set-off  evidence  under  non  assumpsit, 

fendantf  the  statute  of  limitations,  a  unless  notice  of  set-off  be  given  with 

discharge  under  the  insolvent  act,  nor  the  plea.     1  Chitty,  473,  1st  Ed.;   1 

(in  some  cases)  a  defence  under  the  Tidd,  700,  8th  ed. 
49 
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The  declaration  in  the  action  of  trespass  on  the  case  in 
general,  sets  forth  specifically  the  circumstances  which  form 
the  subject  of  complaint.  [199]  The  general  issue,  not 
guilty,  is  a  mere  traverse  or  denial  of  the  facts  so  alleged, 
and  therefore,  on  principle,  should  be  applied  only  to  cases 
in  which  the  defence  rests  on  such  denial.  But  here  a  re- 
laxation has  taken  place  similar  to  that  which  prevails  in 
assumpsit;  for  under  this  plea  a  defendant  is  permitted 
not  only  to  contest  the  truth  of  the  declaration,  but,  with 
certain  exceptions,  to  prove  any  matter  of  defence  that 
tends  to  show  that  the  plaintiff  has  no  right  of  action, 
though  such  matters  be  in  confession  and  avoidance  of  the 
declaration;  as,  for  example,  a  release  given  or  satisfaction 
made.»  [200] 

Although,  however,  in  assumpsit  and  trespass  on  the  case 
in  general,  the  defendant  is  allowed,  under  the  general  issue, 
to  give  in  evidence  matters  which  do  not  fall  within  the 
strict  principles  of  that  plea,  and  among  these,  matters  in 
confession  and  avoidance,  with  respect  to  matters  of  this 
latter  description,  he  is  in  no  case  obliged  to  take  that 
course,  but  may  still  bring  forward,  by  way  of  special  plea 
in  confession  and  avoidance,  all  such  allegations  as  properly 
fall  within  the  principle  of  such  pleadings.* 

Lastly,  the  general  issue,  non  cepit,  in  replevin,  applies 
to  the  case  where  the  defendant  has  not  in  fact  taken  the 
cattle  or  goods,  or  where  he  did  not  take  them  or  have  them, 

3.  In  an  action  for  libel  or  words  admits  it  to  have  been  made  in  fact, 
of  slander  he  cannot  give  in  evidence  such  as  infancy,  lunacy,  coverture, 
the  truth  of  the  charges,  but  must  duress,  usury,  gaming,  or  the  statute 
plead  it  specially;  nor  retaking  on  of  frauds.  All  these,  however,  are 
fresh  pursuit,  in  an  action  for  escape;  evidence  under  the  general  issue, 
nor  in  any  action  on  the  case,  the  The  chief  advantage  of  pleading 
statute  of  limitations.  1  Tidd,  702,  specially  is,  that  it  obliges  the  plain* 
8th  £d.;  1  Chitty,  487,  1st  Ed.  tiff  to  reply;  in  doing  which,  he  is 

4.  Upon  this  principle  the  defend-  confined  (as  will  be  shown  hereafter) 
ane  may  plead  specially,  not  only  a  to  a  single  answer.  This  often  puts 
release,  performance,  payment,  ac-  him  to  great  disadvantage,  for  he 
cord  and  satisfaction,  or  other  matter  may  have  several  answers  to  the  de- 
in  discharge,  but  any  matter  also  fendant's  case;  and,  if  the  general 
which  tends  to  show  the  contract  void  issue  be  pleaded,  may  avail  himself 
or  voidable  in  point  of  law,  while  it  of  all. 


Digitized  by  VjOOQ IC 


Principal  Eulbs  of  Pleading.  771 

in  the  place  mentioned  in  the  declaration,  [201]  the  place 
being  a  material  point  in  this  action.*  [202] 

Pleas  other  than  general  issues  are  ordinarily  distin- 
guished from  them  by  the  appellation  of  special  pleas;  and 
when  resort  is  had  to  the  latter  kind,  the  party  is  said  to 
plead  specially,  in  opposition  to  pleading  the  general  issue. 
So  the  issties  produced  upon  special  pleas  are  sometimes 
described  in  the  books  as  special  issues,  by  way  of  distinc- 
tion from  the  others,  which  were  called  general  issues. 

There  is  another  species  of  traverse  which  varies  from 
the  common  form,  and  which,  though  confined  to  particular 
actions  and  to  a  particular  stage  of  the  pleading,  is  of  fre- 
quent occurrence.  [203]  It  is  the  traverse  de  injuria  sua 
propria,  absque  tali  causa,  or  (as  it  is  more  compendiously 
called  the  traverse  de  injuria.^  It  always  tenders  issue;  but. 
on  the  other  hand  differs,  like  many  of  the  general  issues,, 
from  the  common  form  of  a  traverse,  by  denying  in  general 
and  summary  terms,  and  not  in  the  words  of  the  allegation 
traversed.    The  following  is  an  example:  — 

PLEA  OF  SON  ASSAULT  DEMESNE, 

IN  TRESPASS,  FOB  ASSAULT  AND  BATTERY. 

And  for  a  furtber  plea  in  this  behalf,  as  to  the  said  SMaulting,  beating* 
wounding,  and  ill-treating,  in  the  said  declaration  mentioned,  the  said 
C  D,  by  leave  of  the  court  here  for  this  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  staute  in  such  case  made  and  provided,  says 
that  the  said  A  B  ought  not  to  have  or  maintain  his  aforesaid  ac:ion 
thereof  against  him,  because,  he  says,  that  the  said  A  B,  just  before  the 

said  time,  when,  etc.,  to  wit,  on  the  day  and  year  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  with  force  and  arms,  made  an  assault 
upon  him,  the  said  0  D,  and  would  then  and  there  have  beaten  and  ill- 
treated  him,  the  said  C7  D,  if  he  had  not  Immediately  defended  himself 
against  the  said  A  B;  wherefore  the  said  C  D  did  then  and  there  defend 
himself  against  the  said  A  B,  as  he  lawfully  might,  for  the  cause  afore- 
said, and  in  so  doing  did  necessaHly  and  unavoidably  a  little  beat, 
wound,  and  ill-treat  the  said  A  B,  doing  no  unnecessary  damage  to  the 
said  A  B  on  the  occasion  aforesaid;  and  so  the  said  C  D  saith,  that  if 
any  hurt  or  damage  then  and  there  happened  to  the  said  A  B,  the  same 

5.  See,  as  to  the  general  issue  in      22,  26,  29,  34,  43,  53,  477,  478,  483, 
the    several    eommon     law    actions,      485,  495-507,  520. 
WUls'  Gould's  Plead.   (6th  Ed.),  10,         6.  See  Wills'   Gould's   Plead.,   538 

ei  acq. 
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was  ocoMloned  by  the  Mid  assault  so  made  by  the  said  A  B  on  hinit 
the  said  C  D,  and  in  the  necessary  defence  of  himself  the  said  C  D,  against 
the  said  A  B,  which  aa*e  the  supposed  trespasses  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  A  B  hath  above  complained; 
and  this  the  said  C  D  ia  ready  to  verify.  [204]  Wherefore  he  prays  judg- 
ment if  the  said  A  B  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him. 

REPLICATION. 
And  as  to  the  said  plea  by  the  said  defendant  last  above  pleaded,  in 
bar  to  thie  said  several  trespasses  in  the  introductory  pcurt  of  that  plea 
mentioned,  the  said  A  B  says  that,  by  reason  of  anything  therein  alleged, 
he  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  the  said  C  D,  because,  he  says,  that  the  said  C  D, 
at  the  said  time  when,  etc.,  of  hi$  own  wrongs  and  without  the  cause  in  his 
said  last -mentioned  plea  allegedj  committed  the  said  several  trespasses  in 
the  introductory  part  of  that  plea  mentioned,  in  manner  and  form  as 
the  said  A  B  hath  above  complained;  and  this  he  prays  may  be  inquired 
of  by  the  country. 

This  species  of  traverse  occurs  in  the  replication  in  action 
of  trespass  and  trespass  on  the  case,  but  is  not  used  in  any 
other  stage  of  the  pleading.  In  these  actions  it  is  the  proper 
form,  when  the  plea  consists  merely  of  matter  of  excuse. 
But  when  it  consists  of  or  comprises  matter  of  title  or  interest 
in  the  land,  etc.,  or  the  commandment  of  another,  or  author- 
ity of  law,  or  authority  in  fact,  derived  from  the  opposite 
party,  or  matter  of  record, —  in  any  of  these  cases,  the  replica- 
tion de  injuria  is  generally  improper,  and  the  traverse  of  any 
of  these  matters  should  be  in  the  common  form;  that  is,  in 
the  words  of  the  allegation  traversed.  [205] 

There  is  still  another  species  of  traverse,  which  differs 
from  the  common  form,  and  is  known  by  the  denomination 
of  a  special  traverse.^ 

Though  formerly  in  very  frequent  occurrence,  this  species  has  now 
fallen,  in  great  measure,  into  disuse.  The  following  is  an  example  of  a 
plea  by  way  of  special  traverse,  to  a  declaration  by  the  heir  of  a  lessor 
against  the  lessee,  in  an  action  of  oovtenant  for  non-payment  of  rent 

And  the  said  O  D  [the  lessee],  by ,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,  etc.,  and  says  that  the  said  A  B  [the 
heir  of  the  lessor,  E  B]  ought  not  to  havte  or  maintain  his  aforesaid  ac- 
tion against  liim,  because,  he  says,  that  the  said  E  B,  dooeased,  at  the 
time  of  the  making  of  the  said  indenture,  was  seised  in  his  demesne  as 

7.  See   Wills'  Gould's  Plead.,   545. 
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of  freehold,  for  the  term  of  his  natural  life,  of  and  in  the  said  demised 
premises,  with  the  appurtenances,  and  continued  so  seised  thereof  until 
and  at  the  time  of  his  death;  and  thart,  after  the  making  of  the  said  In- 
denture and  before  the  expiration  of  the  said  term,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord ,  at ,  aforesaid  the  said 

E  B  died;  whereupon  the  term  created  by  the  said  indenture  wholly 
ceased  and  determined:  Without  this,  that  after  the  making  of  the  said 
indenture,  the  reversion  of  the  said  demised  premises  belonged  to  the 
said  E  B  and  his  heirs,  in  manner  and  form  as  the  said  A  B  hath  in  his 
said  declaration  alleged;  and  this  the  said  CD  is  ready  to  verify.  Where- 
fore he  prays  Judgment  if  the  said  A  B  ought  to  h&ve  or  maintain  his 
aforesaid  action  against  him.  [208] 

The  substance  of  this  plea  is,  that  the  father  was  seised  for  life  only, 
and  therefore  that  the  term  determined  at  his  death;  which  involyes  a 
denial  of  the  allegation  in  the  declaration,  that  the  reversion  belonged 
to  the  father  in  fee.  The  defendant's  course  was,  therefore,  to  traverse 
the  declaration.  But  it  will  be  observed  that  he  does  not  traverse  it  in 
the  common  form.     If  the  common  traverse  were  adopted  in  this  case, 

the  plea  would  be:     "And  the  said  O  i),  by ,  his  attorney,  comes 

and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  said  A  B 
ought  not  to  have  or  maintain  his  aforesaid  action  against  him,  because, 
he  says,  that  after  the  making  of  the  said  indenture,  the  said  reversion 
of  the  said  demised  premises  did  not  belong  to  the  said  E  B  and  his 
heirs,  in  manner  and  form  as  the  said  A  B  hath  in  his  said  declaration 
alleged;  and  of  this  the  said  O  D  puts  himself  upon  the  country."  But 
instead  of  this  simple  denial  and  tender  of  issue,  the  defendant  adopts 
a  special  traverse.  This  first  sets  forth  the  new  affirmative  matter,  that 
E  B  was  seised  for  life,  etc.,  and  then  annexes  to  this  the  denial  that  the 
reversion  belonged  to  him  and  his  heirs,  by  that  peculiar  and  barbarous 
formiilay  ^  WHhoiit  this,  that,''  etc. ;  and,  lastly,  does  not  (like  a  common 
traverse)  tender  issue,  but  eonclades  with  the  words,  ^  and  this  the  said 
C  D  Is  ready  to  verify.  [209]  Wherefore  he  prays  Judgment,''  etc.; 
which  is  called  a  eerifieation  and  prayer  of  Judgment,  and  is  the  constant 
conclusion  of  all  pleadings  in  which  issue  is  not  tendered.  The  affirma- 
tive part  of  the  special  traverse  is  called  its  inducement,  the  negative 
part  is  called  the  absque  hoc,  those  being  the  Latin  words  formerly  used, 
and  from  which  the  modem  expression,  ujithout  this,  \b  translated.  The 
different  parts  and  properties  here  noticed  are  all  essential  to  a  special 
traverse,  which  must  always  thus  consist  of  an  inducement  [which  does 
not  necessarily  consist  of  new  affirmaitive  matter],  a  denial,  and  a  veri- 
fication. 

The  regular  method  of  pleading  in  answer  to  a  special  traverse,  Is  to 
tender  issue  upon  it,  with  a  repetition  of  the  allegation  traversed.  [215] 
Accordingly,  in  the  first  example,  issue  would  be  tendered  in  the  replica- 
tion thus: — 
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REPLICATION. 

TO  THE  PLEA    (p.  •208). 

And  M  to  the  iftid  plea  bj  the  said  C  D  abore  pleaded,  the  said  A  B 
Mjra  that,  by  reason  of  anything  therein  alleged,  he  ought  not  to  be 
barred  from  baring  and  maintaining  his  aforesaid  action  against  the 
said  C  D,  because  the  said  A  B  says,  that  after  the  making  of  the  said 
indenture  the  reversion  of  the  said  demised  premises  belmiged  to  the 
said  E  B  and  his  heirs,  in  manner  and  form  as  the  said  A  B  hath  in  his 
said  declaration  above  alleged;  and  this  he  prays  may  be  inquired  of 
by  the  country. 

In  modem  times  the  special  traverse,  without  an  induce- 
ment of  new  matter,  has  been  considered  not  only  as  un- 
necessarj/y  but  as  frequently  improper.  [223]  The  courts 
appear  to  have  established  in  favor  of  the  common  plea  of 
traverse,  in  cases  where  there  is  no  allegation  of  new  matter, 
the  following  rule  of  distinction:  That  where  the  whole 
substance  of  the  last  pleading  is  denied,  the  conclusion 
must  be  to  the  country,®  or,  in  other  words,  the  traverse 
must  be  in  the  common  form ;  but  where  one  of  several  facts 
only  is  the  subject  of  denial,  the  conclusion  may  be  either  to 
the  country  or  vyith  a  verification;  that  is,  the  traverse  may 
he  either  common  or  special,  at  the  option  of  the  pleader. 
The  special  traverse  now  rarely  occurs  in  any  instance 
where  there  is  no  inducement  of  new  matter,  although  the 
denial  relate  to  one  out  of  several  facts  only.  [224]  And 
even  though  the  case  be  such  as  would  admit  of  an  induce- 
ment of  new  matter  explanatory  of  the  denial,  the  usual 
course  is  to  omit  any  such  inducement,  and  to  make  the  de- 
nial in  an  absolute  form,  with  a  tender  of  issue;  thus  sub- 
stituting the  common  for  the  special  formula.®  [225] 

8.  Wills'  Gould's  Plead.,  543.  illegulity),  a  new  species  of  general 

9.  For  further  particulars  concern-  or  abridged  traverse,  preceded  by  a 
ing  special  traverses,  see  the  un-  general  inducement,  which  denies  the 
nbridped  text  of  Stephens  on  Plead-  plea,  in  general  terms,  according  to 
ing;  Evans  on  Pleading,  c.  3,  S  24;  an  established  form,  instead  of  tra- 
Wills*  Gould's  Plead.,  645;  1  Chitty's  versing  it  specially,  by  following  the 
Plead.,  titles,  de  injuria,  replication,  precise  terms  of  it,  as  waa  formerly 
traverse.  done.    This  traverse  concludes  to  the 

"The  late  precedents  have  Intro-  country."  Wills' Gould's  Plead.,  539; 
duced,  in  certain  cases  (as  in  repli-  2  T.  R.  430;  3  ib.  426;  I  Sannd.  103, 
cations  to  pleas  of  usury,  or  other      b,  n.  3. 
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It  will  be  proper  next  to  advert  to  certain  principles  which 
belong  to  traverses  in  general.  [231] 

The  first  of  these  is,  that  it  is  the  nature  of  a  traverse  to 
deny  the  allegation  in  the  manner  and  form  in  which  it  is 
made,  and  therefore  to  put  the  opposite  party  to  prove  it  to 
be  true  in  maimer  and  form,  as  well  as  in  general  effect.  It 
is,  however,  in  general,  sufficient  to  prove  accurately  the 
substance  of  the  allegation;  and  a  deviation  in  point  of  mere 
form,  or  in  matter  quite  immaterial,  will  be  disregarded.  . 

The  existence  of  the  principle  first  stated  Is  indicated  by  the  wording 
of  a  traTorse,  which,  when  in  the  negative,  generally  denies  the  last  plead« 
ing  modo  ei  forma,  "  in  manner  and  form  as  alleged."  [232]  This  will  be 
found  to  be  the  caae  in  all  the  preceding  examples,  except  in  the  general 
issue  non  est  factum  and  the  replication  de  injuria,  which  are  almost  the 
only  negative  traverses  that  are  not  pleaded  modo  et  forma.  These  words, 
however,  though  usual,  are  said  to  be  in  no  case  strictly  essential,  so  as 
to  render  their  omission  cause  of  demurrer. 

With  respect  to  all  traverses,  it  is  a  rule,  that  a  traverse 
must  not  be  taken  upon  matter  of  law.^  [233]  For  a  denial 
of  the  law  involved  in  the  precedent  pleading  is,  in  other 
words,  an  exception  to  the  sufficiency  of  that  pleading  in 
point  of  law,  and  is  therefore  within  the  scope  and  proper 
province  of  a  demurrer,  and  not  of  a  traverse.  But,  on  the 
other  hand,  where  an  allegation  is  mixed  of  law  and 
fact,  it  may  be  traversed.^  [234]  For  example,  in  answer 
to  an  allegation  that  a  man  was  **  taken  out  oif  prison  by 
virtue  of  a  certain  writ  of  habeas  corpus,*'  it  may  be  trav- 
ersed that  he  was  **  taken  out  of  prison  by  virtue  of  that 

wrif 

'  i     ■ 

The  usual  form  of  this  traverse  is  1.  1  Saund.  23,  n.  5;  Doct.  PI., 
as  follows,  Tiz.,  that  ''the  said  bond,  351;  Kenicot  v.  Bogan,  Yelv.,  200; 
promise,  etc,  was  made,  for  a  good  Priddle  and  Napper's  Case,  11  Rep. 
and  lawful  consideration  and  not  in  10  b;  Richardson  v.  Mayor  of  Ox- 
pursuance  of,  or  upon,  the  said  cor-  ford,  2  H.  Bl.  182. 
rupt  and  unlawful  agreement,  or  for  8.  1  Saund.  23,  n.  5,  and  see  the 
the  purpose,  in  the  said  plea  of  the  instances  cited;  Bac.  Ab.,  Pleas,  etc., 
said  C.  D.  mentioned,  in  manner  and  p.  380,  note  b,  5th  ed.;  Beal  v.  Simp- 
form,  etc.,  and  this  the  said  A.  B.  son,  1  Lord  Ray.  412;  Grocers'  Com- 
prays  may  be  inquired  of  by  the  pany  v.  Archbishop  of  Canterbury, 
country.  Vide  2  T.  R.  439;  3  ib.  3  Wils.  234. 
426;  2  Chitt.  PI.  616. 
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It  is  also  a  rule  that  a  traverse  must  be  taken  upon  mat- 
ter not  alleged^  [235]  There  is,  however,  the  following  ex- 
ception  to  this  rule,  viz.,  that  a  traverse  may  be  taken  upon 
matter  which,  though  not  expressly  alleged,  is  necessarily 
impUed.  [236] 

Another  rule  that  may  be  referred  to  this  head,  though 
of  a  more  special  and  limited  application  than  the  former, 
is  the  following:  that  a  party  to  a  deed,  who  traverses  it, 
must  plead  non  est  factimi,  and  should  not  plead  that  he 
did  not  grant,  did  not  demise,  etc.^  [237] 

A  man  is  sometimes  precluded,  in  law,  from  alleging  or 
denjdng  a  fact  in  consequence  of  his  own  previous  act, 
allegation,  or  denial  to  the  contrary,  and  this  preclusion  is 
called  an  estoppel."  [238]  It  may  arise  either  from  matter 
of  record,  from  the  deed  of  the  party,  or  from  matter 
in  pais,  that  is,  matter  of  facL^  Now  it  is  from  this  doc- 
trine of  estoppel,  apparently,  that  the  rule  now  under  con- 
sideration as  to  the  mode  of  traversing  deeds  has  resulted. 
[239]  For  though  a  party  against  whom  a  deed  is  alleged 
may  be  allowed,  consistently  with  the  doctrine  of  estoppel, 
to  say  non  est  factum,  viz.,  that  the  deed  is  not  his,  he  is,  on 
the  other  hand,  precluded  by  that  doctrine  from  denying 
its  eflfect  or  operation;  because  if  allowed  to  say  non  con- 
cessit or  non  demisit,  when  the  instrument  purports  to  grant 
or  demise,  he  would  be  permitted  to  contradict  his  own 
deed.  Accordingly,  it  will  be  found  that  in  the  case  of  a 
person  not  a  party,  but  a  stranger  to  the  deed,  the  rule  is 
reversed,  and  the  form  of  traverse  in  that  case  is  non  con- 
cessit, etc.,  the  reason  of  which  seems  to  be  that  estoppels 
do  not  hold  with  respect  to  strangers. 

The  doctrine  of  traverse  being  now  discussed,^  the  next 

subject  for  consideration  is, 

•  ■  ■  ■ 

8.  1  Seund.  312  d,  n.  4;  Doct.  PI.,  own   act   or   acceptance   stoppeth   or 

858;  CroBBe  v.  Hunt,  Garth.  99;  Pow-  closeth  up  his  mouth    to    allege    or 

ers  V.  Oook,  1  Lord  Ray.  63;  1  Salk.  plead  the  truth."    Co.  Litt.,  352  a. 
298.  6.  Co.  Litt.,  352  a. 

4.  Robinson  v.  Corbett,  Lutw.  662;  7.  See,   g^erally,   %M   to   traverse, 

Taylor  v,  Needham,  2  Taunt.  278.  Wills'  Gould's  Plead.,  ch.  4. 

6.  An  estoppel  is  "when  a  man's 
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2.  The  nature  and  properties  of  pleadings  in  confession 
and  avoidance. 

First,  with  respect  to  their  division.  [240]  Of  pleas  in 
confession  and  avoidance,  some  are  distinguished  (in  refer- 
ence to  their  subject-matter)  as  pleas  in  justification  or 
excuse,  others  as  pleas  in  discharge.  The  effect  of  the 
former  is  to  show  that  the  plaintiff  never  had  any  right  of 
action,  because  the  act  charged  was  lawful;  the  effect  of  the 
latter,  to  show  that  though  he  had  once  a  right  of  action, 
it  is  discharged  or  released  by  some  matter  subsequent. 
Of  those  in  justification  or  excuse,  the  plea  of  son  assault 
demesne  is  an  example;  of  those  in  dischcarge,  a  release. 
This  division  applies  to  pleas  only;  for  replications  and 
other  subsequent  pleadings  in  confession  and  avoidance  are 
not  subject  to  any  such  classification. 

As  to  the  form  of  pleadings  in  confession  and  avoidance, 
it  will  be  sufficient  to  refer  the  reader  to  [any  book  of  pre- 
cedents, e.  g.,  3  Chitty  on  Pleading],  and  to  observe  that,  in 
common  with  all  pleadings  whatever  which  do  not  tender 
issue,  they  always  conclude  with  a  verification  and  prayer 
of  judgment. 

With  respect  to  the  quality  of  these  pleadings,  it  is  a  rule, 
that  every  pleading  by  way  of  confession  and  avoidance 
must  give  color.®  [241]    Color,  as  a  term  of  pleading,  sig- 


8.  See  Reg.  Plac.,  304;  Hatton  v. 
Morse,  3  Salk.  273;  Hallet  v.  Byrt, 
3  Mod.  252;  Holler  t.  Biuh,  1  Salk. 
394;  1  Chitty,  498,   let  Ed. 

"To  give  color  to  the  plaintiff,  is 
to  assign  to  him,  in  the  plea,  some 
colorable  (i.  €.  defective),  but  ficti- 
tious title,  of  which  (it  being  matter 
of  law),  the  jury  is  incompetent  to 
jud^e — in  order  to  justify,  in  oppo- 
sition to  it,  a  special  statement  of 
the  defendant* $  title;  so  that  the 
question,  which  is  the  better  title  of 
the  two,  may  appear,  upon  the  face 
of  the  plea,  as  a  question  of  law. 
And  thus,  by  alleging  a  fictitious  and 
defective  title  in  the  plaintiff,  which 


cannot  be  traversed,  the  defendant  is 
enabled  to  plead  specially  what,  in 
fact,  is  neither  more  nor  less  than 
the  general  issue.  He  may,  for  ex- 
ample, plead  a  possessory  title  in  him- 
self, under  a  feoffment  with  livery, 
from  A.  (which  plea  would,  by  itself, 
amount  to  the  general  issue),  pro- 
vided  he  adds,  that  the  plaintiff  en- 
tered, claiming  title  under  color  of 
a  certain  prior  deed  of  feoffment, 
ioithout  livery,  by  which  nothing 
passed:  in  which  case,  the  title,  al- 
lied in  the  plaintiff,  is  clearly  de- 
fective, at  common  law." 

"If  the  defendant,  when  intending 
to  give  color  to  the  plaintiff,  assigns 
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nifies  an  apparent  or  prima  fade  right;  and  the  meaning  of 
the  rule,  that  every  pleading  in  confession  and  avoidance 
must  give  color,  is,  that  it  must  admit  an  apparent  right  in 
the  opposite  party,  and  rely,  therefore,  on  some  new  matter 
by  which  that  apparent  right  is  defeated.  That  kind  of 
color,  which  is  a  latent  quality  naturally  inherent  in  the 
structure  of  all  regular  pleadings  in  confession  and  avoid- 
ance, has  been  called  implied  color,  to  distinguish  it  from 
another  kind,  which  is,  in  some  instances,  formally  inserted 
in  the  pleading,  and  is  therefore  known  by  the  name  of  ex- 
press color.  [245] 

It  is  the  latter  kind  to  which  the  technical  term  moBt  usually  appllee; 
and  to  this  the  books  refer  when  color  is  mentioned  per  se,  without  the 
distinction  between  express  and  implied.  Color,  tm  this  sense,  is  deined 
to  be  ^  a  feigned  matter,  pleaded  hj  the  defendant  in  an  action  of  tres- 
pass, from  which  the  plaintiff  seems  to  liaTe  a  good  eanse  of  action^ 
whereas  he  has,  in  tmth,  only  an  appearance  or  color  of  canse.''  [246] 
This  is  one  of  the  most  curious  subtileties  that  belong  to  the  science  of 
pleading;  and,  though  sometimes  practised,  is  now  rather  of  rare  occur- 
rence. When  color  is  thus  given,  the  plaintiff  is  not  allowed,  in  his  repli- 
cation, to  traverse  the  fictitious  matter  suggested  by  way  of  color,  foir» 
its  only  object  being  to  prevent  a  difficulty  of  form,  such  traverse  would 
be  wholly  foreign  to  the  merits  of  the  cause,  and  would  only  serve  to 
frustrate  the  fiction  which  the  law  in  such  case  allows.  [250]  The  plain- 
tiff would,  therefore,  pass  over  the  color  without  notice,  and  would  either 
traverse  the  title  of  the  defendants,  if  he  meant  to  contest  its  truth  in 
point  of  fact,  or  demur  to  it,  if  he  meant  to  except  to  its  sufficiency  in 
point  of  law;  and  thus  the  defendants  would  obtain  their  object,  of 
bringing  any  legal  question  raised  upon  their  title  under  consideration 
of  the  court,  and  withdrawing  it  from  the  Jury. 

The  practice  of  giving  express  color  occurs  at  present  in  the  action  of 
trespass  only,  nor  is  it,  even  in  trespass,  often  found  to  be  expedient. 
[251]  The  practice  of  giving  express  color  seems  to  be  confined  to 
pleas,  and  not  to  extend  to  replications  or  other  subsequent  pleadings. 
With  respect  to  giving  express  color  in  practice,  it  Is  unusual  to  resort 
to  any  except  certain  known  fictions,  which  long  usage  has  applied  to  the 
particular  case.  Thus  In  tresp<aa6  to  land,  the  color  universally  given 
is  that  of  a  defective  charter  of  demise. 

With  Tospect  to  express  color.  It  is  laid  down  that  it  must  consist  of 
snch  matter  as,  if  it  were  effectual,  woold  maintain  the  nature  of  the 

to  him  a  title,  sufficient  for  the  main-  a  confession  of  the  plaintiflfs  right  of 
tenance  of  the  action;  the  plea  is  action."  Wills'  Gould's  Plead.,  516> 
necessarily  ill:   since  it  is,  in  effect,      517. 
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aetioiL  On  the  other  hand,  it  is  to  be  observed  Chat  the  right  suggested 
nnst  be  colorable  only,  and  that  it  must  not  amount  to  a  real  or  actu<U 
right.9  [252]  For  if  it  does,  then  the  plaintiff  would,  of  course,  upon  the 
defendant's  own  showing,  be  entitled  to  recover,  and  the  plea  would  be 
an  insufficient  answer. 

The  pleadings  by  way  of  traverse,  and  those  by  way  of 
confession  and  avoidance,  having  been  now  separately  con- 
sidered, there  are  yet  to  be  noticed,  [253] 

3.  The  nature  and  properties  of  pleadings  in  general, 
without  reference  to  their  quality,  as  being  by  way  of  trav- 
verse  or  confession  and  avoidance. 

First,  it  is  a  rule  that  every  pleading  must  be  an  answer 
to  the  whole  of  what  is  adversely  alleged.^ 

Therefore,  in  an  action  of  trespass  for  breaking  a  close 
and  cutting  down  three  hundred  trees,  if  the  defendant 
pleads,  as  to  cutting  down  all  but  two  hundred  trees,  some 
matter  of  justification  or  title,  and  as  to  the  two  hundred 
trees  says  nothing,  the  plaintiff  is  entitled  to  sign  judg- 
ment, as  by  nil  didt,  against  him  in  respect  of  the  two  hun- 
dred trees,  and  to  demur  or  reply  to  the  plea  as  to  the  re- 
mainder of  the  trespasses.  In  such  cases  the  plaintiff  should 
take  care  to  avail  himself  of  his  advantage  in  this  (which  is 
the  only  proper)  course;  for  if  he  demurs  or  replies  to  the 
plea,  without  signing  judgment  for  the  part  not  answered, 
the  whole  action  is  said  to  be  discontinued.  The  principle 
of  this  is,  that  the  plaintiff  by  not  taking  judgment,  as  he 
was  entitled  to  do  for  the  part  unanswered,  does  not  follow 
up  his  entire  demand,  and  there  is  consequently  that  sort  of 
chasm  or  interruption  in  the  proceedings  which  is  called  in 
the  technical  phrase  a  discontinuance,  and  such  discontinu- 
ance will  amount  to  error  on  the  record.  [254]  It  is  to  be 
observed,  however,  that  as  to  the  plaintiff's  course  of  pro- 
ceeding, there  is  a  distinction  between  a  case  like  this, 
where  the  defendant  does  not  profess  to  answer  the  whole, 
and  a  case  where,  by  the  commencement  of  his  plea,  he  pro- , 
f esses  to  do  so,  but  in  fact  gives  a  defective  and  partial ' 
answer,  appljdng  to  part  only.    The  latter  case  amounts 

9.  See  next  preceding  note.  1    Saund.    28,    n.    3;    Herlakenden's 

1.  Com.  Dig.,  Pleader,  E.  1,  F.  4;      Case,  4  Rep.  62  a. 
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merely  to  insufficient  pleading;  and  the  plaintiflF's  course 
therefore  is  not  to  sign  judgment  for  the  part  defectively 
answered,  but  to  demur  to  the  whole  plea.  It  is  also  to  be 
observed,  that  where  the  part  of  pleading  to  which  no  an- 
swer is  given  is  immaterial,  or  such  as  requires  no  separate 
or  specific  answer, —  for  example,  if  it  be  mere  matter  of 
aggravation, —  the  rule  does  not  in  that  case  apply.  [255] 

Again,  it  is  a  rule  that  every  pleading  is  taken  to  confess 
such  traversable  matters  alleged  on  the  other  side  as  it 
does  not  traverse.^  The  effect  of  such  admission  is  ex- 
tremely Strong;  for  first,  it  concludes  the  party,  even  though 
the  jury  should  improperly  go  out  of  the  issue  and  find  the 
contrary  of  what  is  thus  confessed  on  the  record;  and  in 
the  next  place,  the  confession  operates  not  only  to  prevent 
the  fact  from  being  afterwards  brought  into  question  in  the 
same  suit,  but  is  equally  conclusive  as  to  the  truth  of  that 
fact  in  any  subsequent  action  between  the  same  parties. 
The  rule,  however,  extends  only  to  such  matters  as  are 
traversable;  for  matters  of  law,  or  any  other  matters  which 
are  not  fit  subjects  of  traverse,  are  not  taken  to  be  admitted 
by  pleading  over.  [256] 

It  is  this  rule  which  has  given  rise  to  the  practice  of  pro- 
testation in  pleading.  When  the  pleader  passes  over,  with- 
out traverse,  any  traversable  fact  alleged,  and  at  the  same 
time  wishes  to  preserve  the  power  of  denying  it  in  another 
action,  he  makes,  collaterally  or  incidentally  to  his  main 
pleading,  a  declaration  importing  that  this  fact  is  untrue; 
and  this  is  called  a  protestation,  and  it  has  the  effect  of  en- 
abling the  party  to  dispute,  in  another  action,  the  fact  so 
passed  over.® 

9.  Com.  Dig.,  Pleader,  G.  2;   Bac.  'the  exclueion  of  a  conclusion,'  has 

Ab.,  Pleas,  etc.,  pp.  322,  386,  5th  e<L ;  no  other  effect,  than  that  of  excluding 

Hudson  V.  Jones,  1  Salk.  91;  Nichol-  or   preventing   some   adverse   all^a- 

bon  V.  Simpson,  Fort.,  356.  tion,  or  inference  (which  stands  con- 

8.  Com.  Dig.,  Pleader,  N.;  Co.  Litt.  fessed  by  the  pleadings),  from  estop* 

124  b;  2  Saund.  103  a,  n.  1;  17  Ed.  ping    the    party    protesting,    in    any 

IE.  534;  43  Ed.  III.  17;  40  Ed.  III.  other  suit  between  the  tame  parties, 

17,  46;  48  Ed.  III.  11.  or  their  privies.    For  it  is  a  general 

"A   protestation^   which,   according  principle,  in  the  law  of  evidence,  that 

to   Sir  Edward  Coke's  definition,  is  any  fact,  admitted  by  the  pleadings 
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A  protestation  is  wfaoUy  without  avail  in  the  action  in 
which  it  occurs;  and  under  the  rule  already  laid  down,  every 
traversable  fact  not  traversed  is,  notwithstanding  the  pro- 
testation, to  be  taken  as  admitted  in  the  existing  suit.  [258] 

It  is  also  a  rule  that,  if  upon  the  traverse  the  issue  is 
found  against  the  party  protesting,  the  protestation  does 
not  avail;  and  that  it  is  of  no  use  except  in  the  event  of  the 
issue  being  determined  in  his  favor;  with  this  exception, 
however,  that  if  the  matter  taken  by  protestation  be  such 
as  the  pleader  could  not  have  taken  issue  upon,  the  protes- 
tation in  that  case  shall  avail,  even  though  the  issue  taken 
were  decided  against  him. 


in  a  suit,  will,  if  not  thus  excluded, 
be  forever  conclusive  (between  the 
same  parties,  and  those  in  privity 
with  them),  in  any  other  suit,  in 
which  the  same  fact  may  come  in 
question."  .Wills'  Gould's  Plead.,  664. 

Example  of  a  protestation: 
"Plea  in  assumpsit. 
Far  goods  sold  and  delivered. 

And  the  said  (7  D,  by  ,  his 

attorney,  comes  and  defoids  the 
wrong  and  injury,  when,  &c.,  and  says 
that  the  said  A  B  ought  not  to  have 
or  maintain  his  aforesaid  action 
against  him,  the  said  C  />,  because, 
he  says,  that  after  the  making  of  the 
said  promises  and  undertakings,  and 
before  the  commencement  of  this  suit, 

to  wit,  on  the  day  of  , 

in  the  year ,  at afore- 
said, in  the  county  aforesaid,  he,  the 
said  C  D,  gave  and  delivered  to  the 
said  A  B  a  certain  pipe  of  wine,  in 
full  satisfaction  and  discharge  of  the 
said  promises  and  undertakings  and 
of  all  damages  accrued  to  the  said 
A  Bhj  reason  of  the  non-performance 
thereof,  which  said  pipe  of  wine,  so 
given  in  full  satisfaction  and  dis- 
charge as  aforesaid,  the  said  A  B  then 
and  there  accepted  in  full  satisfac- 


tion and  discharge  of  the  said  prom- 
ises and  undertakings  and  of  all  dam- 
ages accrued  to  the  said  A  B  by  rea- 
son of  the  non-performance  thereof; 
and  this  the  said  C  D  is  ready  to 
verify.  Wherefore  he  prays  judg- 
ment if  the  said  A  B  ought  to  have 
or  maintain  his  aforesaid  action 
against  him. 

"  Repucation. 
And  the  said  A  B  says,  that  by 
reason  of  anything  in  the  said  plea 
all^^  he  ought  not  to  be  barred 
from  having  and  maintaining  his 
aforesaid  action  against  the  said  G 
D,  because,  protesting  tha4  the  said 
O  D  did  not  give  or  deliver  to  hinif 
the  said  A  B,  the  said  pipe  of  vHne, 
as  the  said  C  D  hath  above  wt  plead- 
ing alleged,  for  replication,  neverthe- 
less, in  this  behalf,  the  said  A  B  says 
that  he,  the  said  A  B,  did  not  accept 
the  said  pipe  of  wine  in  full  satisfac- 
tion and  discharge  of  the  said  prom- 
ises and  undertakings,  and  of  all 
damages  accrued  to  the  said  A  B 
by  reason  of  the  non-performance 
thereof,  in  manner  and  form  as  the 
said  C  D  hath  above  alleged;  and 
this  the  said  A  B  prays  may  be  in- 
quired of  by  the  country." 
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A  protestation  onght  not  to  be  repugnant  to  the  plead- 
ing which  it  accompanies,  nor  ought  it  to  be  taken  on  such 
matter  as  the  pleading  itself  traverses.  The  rules,  however, 
with  respect  to  the  form  of  a  protestation,  become  the  less 
material,  because  neither  a  superfluous  nor  repugnant  pro- 
testation is  sufficient  ground  for  demurrer,  the  protesta- 
tion itself  having  in  view  another  suit  only,  and  its  faults 
of  form  being,  therefore,  immaterial  in  the  present  action. 
[259] 

It  is  not  necessary,  in  passing  over  an  insufficient  plead- 
ing without  demurrer,  and  answering  in  point  of  fact,  to 
make  any  protestation  of  the  insufficiency  in  law  of  such 
pleading;  for  even  without  the  protestation,  no  implied  ad- 
mission of  its  sufficiency  arises.  In  practice,  however,  it  is 
not  unusual  in  such  case  to  make  a  protestation  of  insuffi' 
ciency  in  law. 

Such  are  the  doctrines  involved  in  the  general  rule,  that 
the  party  must  either  demur,  or  plead  by  way  of  traverse  or 
by  way  of  confession  and  avoidance.  It  remains,  however, 
to  notice 

Certain  exceptions  to  which  that  branch  of  the  rule  is 
subject  which  relates  to  pleading,  and  which  requires  a  party 
to  plead  either  by  way  of  traverse  or  by  way  of  confession  and 
avoidance.  [260] 

First,  there  is  an  exception  in  the  case  of  dilatory  pleas. 
But  replications  and  subsequent  pleadings,  following  on 
dilatory  pleas,  are  not  within  this  exception. 

Again,  the  rule  is  not  applicable  to  the  case  of  pleadings 
in  estoppel^ 

4.  These  are  pleadings  which,  with-  before  did  or  said.     The  form  is  as 

out  confessing  or  denying  the  matter  follows: 

of  fact  adversely  alleged,  rely  merely  "  Plea  of  misnomeb. 

on    some    matter   of    estoppel    as    a  In  abatement  of  the  hUl, 

ground    for    excluding    the    opposite  And  C  D,  against  whom  the  said 

party  from  the  all  Ration  of  the  fact,  A  B  hath  exhibited  his  bill,  by  the 

and   after   stating  the  previous   act,  name  of  E  D,  in  his  own  person  comes 

allegation,  or  denial  on  which  the  es*  and  says,  that  he  was  baptized  by  the 

toppel    is    supposed    to    arise,    pray     name  of  (7,  to  wit,  at  afore- 

judgment  if  he  shall  he  received  or  said,  and  by  the  christian  name  of  C 

admitted  to  aver  contrary  to  what  he  hath  always,  since  his  baptism,  hith- 
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Another  exception  arises  in  the  case  of  what  is  called  a 
new  assignment.  [262]  In  some  cases  the  defendant  is  not 
sufficiently  guided  by  the  declaration  to  the  real  cause  of 
complaint,  and  is  thref ore  led  to  apply  his  plea  to  a  differ- 
ent matter  from  that  which  the  plaintiff  has  in  view.  A 
new  assignment  is  a  method  of  pleading  to  which  the  plain- 
tiff in  such  cases  is  obliged  to  resort  in  his  replication,  for 
the  purpose  of  setting  the  defendant  right.  The  mistake 
being  thus  set  right  by  the  new  assignment,  it  remains  for 
the  defendant  to  plead  such  matter  as  he  may  have  in 
answer  to  the  wrong  last  mentioned,  the  first  being  now 
out  of  the  question.**  [265] 

As  the  object  of  a  new  assignment  is  to  correct  a  mistake 
occasioned  by  the  generality  of  the  declaration,  it  always 
occurs  in  answer  to  a  plea,  and  is  therefore  in  the  nature  of  a 
replication.  [267]  It  is  not  used  in  any  other  part  of  the 
pleading. 

A  new  assignment  chiefly  occurs  in  an  action  of  trespass, 
but  it  seems  to  be  generally  allowed  in  all  actions  in  which 


erto  been  called  and  known.  Without 
this,  that  the  said  C  D  now  is,  or  at 
the  time  of  exhibiting  the  said  bill 
was,  or  ever  before  had  been,  called 
or  known  by  the  christian  name  of  E, 
as  by  the  said  bill  is  supposed;  and 
this  the  said  O  D  is  ready  to  verify. 
Wherefore  he  prays  judgment  of  the 
said  bill  and  that  the  same  may  be 
quashed. 

"  Replication. 
And  the  said  A  B  saith,  that  the 
said  person  against  whom  he  hath  ex- 
hibited his  said  bill,  by  the  name  of 
E  D,  ought  not  to  he  admitted  or 
received  to  plead  the  plea  by  him 
above  pleaded  for  quashing  the  bill  of 
him  the  said  A  B,  because,  he  saith, 
that  the  said  person  against  whom 
he,  the  said  A  B,  hath  exhibited  his 
said  bill,  by  the  name  of  E  Z>,  here- 
tofore, to  wit,  in  the  term  of , 


last  past,  came  into  this  court  here 
and  put  in  bail,  at  the  suit  of  the  said 
A  B,  in  the  plea  aforesaid,  by  the 
name  of  E  D,  aa  by  the  record  thereof 
remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king 
himself,  at  Westminster,  aforesaid, 
more  fully  appears;  and  this  he,  the 
said  A*  B,  is  ready  to  verify  by  that 
record.  Wherefore  he  prays  judgment 
if  the  said  person  against  whom  he 
hath  exhibited  his  said  bill,  by  the 
name  of  E,  Z>,  ought  to  he  admitted 
or  received  to  his  said  plea  for  quash- 
ing the  said  bill,  contrary  to  his  own 
acknowledgment  and  the  said  record, 
and  that  he  may  answer  over  to  the 
said  bill."  See  WiUs'  Gould's  Plead., 
99  and  notes. 

5.  See  Wills'  Gould's  Plead.,  348, 
364,  531. 
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the  form  of  declaration  makes  the  reason  of  the  practice 
equally  applicable.  [268] 

Several  new  assi^^ents  may  occur  in  the  conrse  of  the 
same  series  of  pleading. 

A  new  assignment  is  said  to  be  in  the  nature  of  a  new 
declaration.  It  seems,  however,  to  be  more  properly  con- 
sidered as  a  repetition  of  the  declaration,  differing  only  in 
this,  that  it  distinguishes  the  true  ground  of  complaint  as 
being  different  from  that  which  is  covered  by  the  plea.  [269] 
It  is  to  be  framed  with  as  much  certainty  or  specification  of 
circumstances  as  the  declaration  itself.  In  some  cases,  in- 
deed, it  should  be  even  more  particular,  so  as  to  avoid  the 
necessity  of  another  new  assignment^ 


6.  A  novel  or  new  assignment  con- 
sists in  alleging,  with  all  necessary 
particularity,  in  the  replication,  facts 
which  the  declaration  has  alleged  in 
general  terms;  and  in  this  way,  the 
plaintiff  may  convert  into  a  euhatan- 
five  cause  of  action,  what  appears,  in 
the  declaration,  as  matter  of  mere 
aggregation,  2  Chitt  PI.  553-7; 
Lawes'  PL,  165;  1  Saund.  299,  a,  b, 
n.  6.  A  new  assignment  being  in  the 
nature  of  a  declaration;  the  defend- 
ant may  plead  to  it,  de  novo,  as  to  a 
common  declaration.  3  East,  294; 
Lawes'  PL,  165;  1  Saund.  299,  a,  b, 
n.  6.  A  new  assignment  must,  in  gen- 
eral, conclude  with  an  averment,  that 
the  wrongs,  or  causes  of  complaint, 
alleged  it  it,  are  different  from  those 
mentioned  in  the  plea  (1  Saund.  299, 
n.  6;  Lawes'  PL,  164-5,  240,  241): 
for  otherwise  a  new  assignment  is  un- 
necessary. And  if  the  averment  is 
untrue,  the  defendant  may,  for  that 
cause,  plead  the  general  iesue  to  the 
new  assignment  —  as  that  issue  in- 
volves a  denial  of  the  averment.  1 
Saund.  299,  c,  n.  6;  Lawes'  PL,  241." 
Wills'  Gould's  Plead.,  531,  note. 


"  Replication  to  the  plea  of  soi? 

ASSAULT  DElCESmC,  BT  WAT  OF  NEW 
ASSIONICBNT. 

And  as  to  the  said  plea  of  the  said 
C  D  by  him  secondly  above  pleaded, 
as  to  the  said  several  trespasses  in 
the  introductory  part  of  that  plea 
mentioned  and  therein  attempted  to 
be  justified,  the  said  A  B  says  that, 
by  reason  of  anything  in  that  plea 
alleged,  he  ought  not  to  be  barred 
from  having  and  maintaining  his 
aforesaid  action  thereof  against  the 
said  C  D,  because,  he  says,  that  he 
brought  his  said  action,  not  for  the 
trespasses  in  the  said  second  plea  ac- 
knowledged to  have  been  done,  but 
for  that  the  said  O  D  heretofore,  to 

wit,  on  the  day  of  ,  in 

the  year  of  our  Lord ,  with  force 

and  arms,  at aforesaid,  in  the 

county  aforesaid,  upon  another  and 
different  occasion,  and  for  another 
and  different  purpose  than  in  the  said 
second  plea  mentioned,  made  another 
and  different  assault  upon  the  said 
A  B  than  the  assault  in  the  said  sec- 
ond plea  mentioned,  and  then  and 
there  beat,  wounded,  and  ill-treated 
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As  the  proceeding  must  either  be  by  demurreTy  traverse, 
or  confession  and  avoidance,  so  any  of  these  forms  of  op- 
position to  the  last  pleadmg  is  in  itself  sufficient.  [270] 

There  is,  however,  an  exception  to  this,  in  a  case  which 
the  books  consider  as  anomalous  and  solitary.  It  is  as  fol- 
lows: If  in  debt  on  a  bond,  conditioned  for  the  performance 
of  an  award,  the  defendant  pleads  that  no  award  was  made, 
and  the  plaintiff,  in  reply,  alleges  that  an  award  was  made, 
setting  it  forth,  it  is  held  that  he  must  also  proceed  to  state 
a  breach  of  the  award,  and  that  without  stating  such  breach 
the  replication  is  insufficient. 

In  all  other  cases, ''  if  the  defendant  pleads  a  special  mat- 
ter that  admits  and  excuses  a  non-performance,  the  plain- 
tiff need  only  answer  and  falsify  the  special  matter  alleged; 
for  he  that  excuses  a  non-performance,  supposes  it,  and  the 
plaintiff  need  not  show  that  which  the  defendant  hath  sup- 
posed and  admitted.*'^  [271] 

EULE  11. 

UPON  A  TBAVEBSE^  ISSUE  MUST   BE  TENDEBED. 

It  has  been  shown  that,  with  the  exception  of  a  special 
traverse,  the  different  forms  all  involve  a  tender  of  issue. 
The  formulae  of  tendering  the  issue  in  fact  vary  according 
to  the  mode  of  trial  proposed. 

The  tender  of  an  issue  to  be  tried  by  jury  is  by  a  formula 
called  the  conclusion  to  the  country.  This  conclusion  is  in 
the  following  words,  when  the  issue  is  tendered  by  the 
defendant:  ''  And  of  this  the  said  C  D  puts  himself  upon 
the  country. '*    When  it  is  tendered  by  the  plaintiff,  the 

him,  in  manner  and  form  as  the  said  swered  the  said  trespasses  above 
A  B  hath  above  thereof  complained;  newly  assigned,  he,  the  said  A  B, 
which  said  trespasses,  above  newlj  prays  judgment  and  his  damages  by 
assigned,  are  other  and  different  tres-  him  sustained  by  reason  of  the  com- 
passes than  the  said  trespasses  in  the  mitting  thereof  to  be  adjudged  to 
said    second    plea    acknowledged    to  him,  Ac." 

have  been  done;  and  this  the  said  A  7.  Per  Holt,  C.  J.,  in  Meredith  v. 

B  is  ready  to  verify.    Wherefore,  in-  Alleyn,  Salk.,  138. 
asmuch  as  the  said  O  D  hath  not  an- 
60 
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formula  is  as  follows:  ''And  this  the  said  A  B  prays  may 
be  inquired  of  by  the  country. "«  [273] 

The  tender  of  an  issue  to  be  decided  by  [record] ,  cer- 
tificate, witnesses,  or  inspection  is  by  the  following  form- 
ula: '*  And  this,  the  said  A  B  (or  C  D)  is  ready  to  verify, 
when,  where,  and  in  such  manner  as  the  court  here  shall 
order,  direct,  or  appoint/^  [274] 

The  rule  refers  chiefly  to  traverses  of  such  matters  of 
fact  as  are  triable  by  the  country;  and,  therefore,  we  find 
it  propounded  in  the  books  most  frequently  in  the  follow- 
ing form:  That  upon  a  negative  and  aflOrmative  the  plead- 
ing shall  conclude  to  the  country,  but  otherwise  with  a 
verification.  [275] 

To  the  rule,  in  whatever  form  expressed,  there  is  the  fol- 
lowing exception:  That  when  new  matter  is  introduced, 
the  pleading  should  alwajrs  conclude  with  a  verification.^ 

To  this  exception  belongs  the  case  formerly  noticed,  of 
special  traverses.  These  never  tender  issue,  but  always 
conclude  with  a  verification. 


RULE  III. 

ISSUE,  WHEN  WELL  TENDERED,  MUST  BE  ACCEPTED.* 

If  issue  be  well  tendered,  both  in  point  of  substance  and  in 
point  of  form,  nothing  remains  for  the  opposite  party  but 

8.  It  is  held,  however,  that  there     Bast.,  228;   Thorn  ▼.   Rolfe,  Moore^ 
is    no    material    difference    between     14;  3  Chitty  (Ist  Ed.)f  599. 

these  two  modes  of  expression,  and  1.  1  Saund.  103,  n.  1,  and  the  au- 

that   if  ponit  ae  be  substituted   for  thorities   there   cited;    Whitehead   ▼. 

petit  quod  inquiratur,  or  Tice  yersa,  Buckland,   Stile,  401;    Cornwallis   v. 

the  mistake  is  unimportant.     Of  the  Savery,  2  Burr.  772;  Vere  v.  Smith, 

tender  of  issue  thus  concluding  to  the  2  Lev.  5;  Vent.,  121  S.  C;  Sayre  v. 

country    several    examples    have    al«  Minns,    €owp.,    575;     Henderson    v. 

ready  been  given  in  this  work,  and  Withy,  2  T.  R.  576. 

to  these  it  will  now  be  sufficient  to  9.  Bac.  Ab.,  Pleas,  etc.,  p.  353,  5th 

refer.    See  also,  generally,  2d  and  3d  Ed.;  Digby  v.  Fitzharbert,  Hob.,  104; 

Chitty's  Pleading.  Wilson  v.  Kemp,  2  M.  &  S.  549.    "  In 

9.  2  Chitty    (1st  Ed.),   602;   Tidd  all    pleadings,    wherever    a    traverse 
(8th  Ed.),  800,  801;  Go.  Ent.,  180  b;  was   first  properly   taken,   the   issue 

closed."    GUb.,  C.  P.,  66. 
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to  accept  or  join  in  it,  and  lie  can  neither  demur,  traverse, 
nor  plead  in  confession  and  avoidance.^  [279] 

The  acceptance  of  the  issue,  in  case  of  a  conclusion  to  the 
country,  i,  e.,  of  trial  by  jury,  may  either  be  added  in  making 
up  the  issue  or  paper-book,  or  may  be  filed  or  delivered  be- 
fore that  transcript  is  made  up.  It  is  in  both  cases  called  the 
similiter,  and  in  the  latter  case  a  special  similiter. 

The  form  of  a  special  slmUiter  is  thus:  "And  the  said  A  B"  (or 
•*e  D"),  "as  to  the  plea"  {or  "replication,"  etc.)  "of  the  said  CD"* 
{or  "A  B"),  "whereof  he  hath  put  himself  upon  the  country/*  {or 
whereof  he  hath  prayed  it  may  he  "inquired  hy  the  country"),  "doth 
the  like."  The  similiter,  when  added  in  making  up  the  issue  or  paper- 
hook,  is  simply  this:    "And  the  said  A  B "  {or^'CD")  "doth  the  like." 

The  issne  mnst  be  accepted  only  when  it  is  weU  tendered. 

[280]  For  if  the  opposite  party  thinks  the  traverse  bad,  in 
substance  or  in  form,  or  objects  to  the  mode  of  trial  proposed, 
in  either  case  he  is  not  obliged  to  add  the  similiter,  but  may 
demur,  and  if  it  has  been  added  for  him,  may  strike  it  out 
and  demur. 

No  similiter  or  other  acceptance  of  issne  is  necessary 
when  recourse  is  had  to  any  other  mode  of  trial  than  by 
jury;  [281]  and  the  rule  in  question  does  not  extend  to 
these. 

The  rule  in  question  extends  to  an  issne  in  law,  as  well 
as  an  issne  in  fact;  for  by  analogy  (as  it  would  seem)  to 
the  similiter,  the  party  whose  pleading  is  opposed  by  a  de- 
murrer is  required  formally  to  accept  the  issue  in  law 
which  it  tenders  by  the  formula  called  a  joinder  in  demur- 
rer. However,  it  differs  in  this  respect  from  the  similiter, 
that  whether  the  issue  in  law  be  well  or  ill  tendered  — that 
is,  whether  the  demurrer  be  in  proper  form  or  not  —  the 
opposite  party  is  equally  bound  to  join  in  demurrer.  For 
it  is  a  rule,  that  there  can  be  no  demurrer  upon  a  demurrer.^ 

8.  But  he  may  plead  in  estoppel.         4.  Bac.    Ab.,    Pleas,    etc.,    N.    2; 

CampbeU  t.  St.  John,  1  Salk.  219. 
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SECTION  II. 

OF  BULBS  WHICH  TEND  TO  SECUBE  THE  ICATEBL^LITY  OF  THB 

ISSUE,  [282] 
RULE. 

ALL  PLEADINGS  MUST  CONTAIN  MATTEB  PEBTINENT  AND 
MATEBIAL. 

With  respect  to  traverses  in  particular,  it  is  laid  down: — 

1.  That  traverse  must  not  be  taken  on  an  immaterial 
point.«^  [283] 

This  rule  prohibits,  first,  the  taking  of  a  traverse  on  a 
point  wholly  immaterial 

So  a  traverse  is  not  good  when  taken  on  matter  the  alle- 
gation of  which  was  premature,  though  in  itself  not  imma- 
terial to  the  case.®  [284] 

Again,  this  rule  prohibits  the  taking  of  a  traverse  on 
matter  of  aggravation;  that  is,  matter  which  only  tends  to 
increase  the  amount  of  damages,  and  does  not  concern  the 
right  of  action  itself  J 

So  it  is  laid  down  that,  in  general,  traverse  is  not  to  be 
taken  on  matter  of  inducement;^  that  is,  matter  brought 
forward  only  by  way  of  explanatory  introduction  to  the 
main  allegations.  But  this  is  open  to  many  exceptions,  for 
it  often  happens  that  introductory  matter  is  in  itself  essen- 
tial, and  of  the  substance  of  the  case,  and  in  such  instances, 
though  in  the  nature  of  inducement,  it  may  nevertheless  be 
traversed.  [285] 

While  it  is  thus  the  rule,  that  traverse  must  not  be  taken 
on  an  immaterial  point,  it  is,  on  the  other  hand,  to  be  ob- 
served that,  where  there  are  several  material  aJlegations, 

6.  Com.  Dig.,  Pleader,  R.  8,  G.  10;  8.  Com.  Dig.,  Pleader,  6.  14;  Kin- 

Bac.  Ab.,  Pleas,  etc.,  H.  5.  nersley  ▼.  Cooper,   Cro.   Elia.,   168; 

6.  Sir  Ralph  Bovy's  Case,  1  Vent  Carvick  ▼.  Blagrare,  1  Brod.  ft  Bing. 
217,  where  see  another  example.  531. 

7.  Leech   v.  Widsley,   1  Vent  54; 
1  Lev.  283  S.  C. 
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it  is  in  the  option  of  the  pleader  to  traverse  which  he 


It  is  also  laid  down: 

2.  That  a  traverse  must  not  be  too  large,  nor,  on  the 
other  hand,  too  narrow.®  [286] 

As  a  traverse  must  not  be  taken  on  an  immaterial  allega- 
tion, so,  when  applied  to  an  allegation  that  is  material,  it 
ought,  in  general,  to  take  in  no  more  and  no  less  of  that 
allegation  than  is  material.  If  it  involves  more,  the  trav- 
erse is  said  to  be  too  large;  if  less,  too  narrow. 

A  traverse  may  be  too  large,  by  involving  in  the  issue 
quantity,  time,  place,  or  other  circumstances,  which,  though 
forming  part  of  the  allegation  traversed,  are  immaterial  to 
the  merits  of  the  cause. 

Again,  a  traverse  may  be  too  large,  by  being  taken  in 
the  conjunctive,  instead  of  the  disjunctive,  where  it  is  not 
material  that  the  allegation  t;raversed  should  be  proved 
conjunctively.*  [288] 

On  the  other  hand,  however,  a  party  may,  in  general,  trav- 
erse a  material  allegation  of  title  or  estate,  to  the  extent 
to  which  it  is  alleged,  though  it  need  not  have  been  alleged 
to  that  extent;  and  such  traverse  will  not  be  considered  as 
too  large.2  [289] 

Of  a  traverse  too  narrow,  the  following  is  an  example: 
In  assumpsit  for  a  compensation  for  service  as  a  hired  ser- 
vant, the  plaintiff  alleged  that  he  served  from  the  21st  of 
March,  1647,  to  1st  November,  1664;  the  defendant  pleaded 
that  the  plaintiff  continued  in  the  service  till  December, 
1658,  and  then  voluntarily  quitted  the  service;  without  this, 
that  he  served  until  the  1st  of  November,  1664.  [291]  This 
was  a  bad  traverse,  for,  as  the  plaintiff,  in  this  action  for 
damages,  is  entitled  to  compensation,  pro  tanto,  for  any 

9.  1  Saund.  268,  n.  1,  269,  n.  2;  105;  Caryick  v.  Blagrave,  1  Brod.  & 

Com.  Dig.,  Pleader,  G.  15,  G.  16.  Bing.  531.     Palmer  v.  Elkins,  2  Str. 

1.  Goran  v.  Sweeting,  2  Saund.  205.  818,  is  apparently  contra,  but,  from 

%,  Com.  Dig.,  Pleader,  G.   16;    Sir  the    report  of  the   same    case     (Ld. 

Francis    Leke's    Case,    Dy.,    365;    2  Ray.,    1550),    it    may    be    reconciled 

Saund.  207,  n.  24;  Wood  v.  Budden,  with  the  other  authorities. 
Hob.,   119;    Tatem  v.  Perient,  Yelv., 
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period  of  service,  it  is  obviously  no  answer  to  say  that  he 
did  not  serve  the  whole  time  alleged.' 

So  a  traverse  may  be  too  narrow,  by  being  applied  to 
part  only  of  an  allegation,  which  the  law  considers  as  in  its 
nature  indivisible  and  entire,  such  as  that  of  a  prescription 
or  grant.* 


SECTION  IIL 

OP  BXTUES  WHICH  TEIH)  TO  PBODUCB  SmOLEI^SS  OB  XTinTY  IK  THE 

ISSUE.  [292] 


RULE  L 


PLEADINGS  MUST  NOT  BE  DOUBLE." 


This  rule  applies  both  to  the  declaration  and  subsequent 
pleadings.  Its  meaning,  with  respect  to  the  former,  is,  that 
the  declaration  must  not,  in  support  of  a  single  demand, 
allege  several  distinct  matters,  by  any  one  of  which  that 
demand  is  suflSciently  supported.®  [293]    With  respect  to 


8.  Osborne  v.  Rogers,  1  Saund.  267. 
This  is  a  case  which  could  not  arise 
in  assumpsit  at  the  present  day,  be- 
cause, by  the  modern  practice,  the 
plea  would  be  only  non-assumpsit. 

4.  Morewood  v.  Wood,  4  T.  R.  157; 
and  see  Doct.  PL,  351,  352,  370; 
Briddle  and  Napper's  Case,  11  Rep. 
10  b;  Bradbum  v.  Eennerdale,  Carth., 
164;  1  Saund.  268,  n.  1. 

5.  Com.  Dig.,  Pleader,  C.  33,  E.  2, 
P.  16;  Bac.  Ab.,  Pleas,  etc.,  K.;  Hum- 
phreys V.  Bethily,  2  Vent.  198,  222; 
Doct.  PI.,  135. 

6.  Misjoinder  of  causes  of  action, 
or  counts,  consists  in  joining,  in  dif- 
ferent counts  in  one  declaration,  sev- 
eral  different   demands  —  which   the 


law  does  not  permit  to  be  joined — 
to  enforce  several  diaiinot,  auhstan- 
five  rights  of  recovery:  as,  where  a 
declaration  joins  a  count  in  trespass 
with  another  in  case,  for  distinct 
wrongs— or  one  count  in  tort,  with 
another  in  oowtraot. 

Duplicity  in  a  declaration  consists 
in  joining,  in  one  and  the  same  oountf 
different  grounds  of  action,  of  dif- 
ferent natures,  or  of  the  same  nature, 
to  enforce  only  a  single  right  of  re- 
covery. This  is  a  fault  in  pleading, 
only  because  it  tends  to  useless  pro- 
lixity and  confusion,  and  is  therefore 
only  a  fault  in  form. 

Thus  were  the  plaintiff  declared,  in 
one  count,  that  whereas  he  had  bailed 
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the  subsequent  pleadings,  the  meaning  is,  that  one  of  them 
is  to  contain  several  distinct  answers  to  that  which  pre- 
ceded it,  and  the  reason  of  the  rule  in  each  case  is,  that  such 
pleading  tends  to  several  issues  in  respect  of  a  single  claim. 

The  object  of  this  rule  being  to  enforce  a  single  issue, 
upon  a  single  subject  of  claim,  admitting  of  several  issues, 
where  the  claims  are  distinct,  the  rule  is,  accordingly,  carried 
no  further  than  this  in  its  application.  [296]  The  declara- 
tion, therefore,  may,  in  support  of  several  demands,  allege 
as  many  distinct  matters  as  are  respectively  applicable  to 
each.^ 

So  the  plea,  though  it  must  not  contain  several  answers 
to  the  whole  of  the  declaration,  may  nevertheless  make  dis- 
tinct answers  to  such  parts  of  it  as  relate  to  different  mat- 
ters of  claim  or  complaint.  [297] 

So  in  the  replication  and  other  subsequent  parts  of  the 
series  a  severance  of  pleading  may  take  place  in  respect  of 
several  subjects  of  claim  or  complaint. 

The  power,  however,  of  alleging  in  a  plea  distinct  matters, 
in  answer  to  such  parts  of  the  declaration  as  relate  to  differ- 
ent claims,  seems  to  be  subject  to  this  restriction:  that 
neither  of  the  matters  so  alleged  be  such  as  would  alone 
be  a  sufficient  answer  to  the  whole.  [298]  Thus  if  an  action 
be  brought  on  two  bonds,  though  the  defendant  may  plead 
as  to  one,  payment,  and  as  to  the  other,  duress;  yet  if  he 
pleads  as  to  one  a  release  of  all  actions,  and  as  to  the  other 

to  the  defendant  a  horse,  to  be  ridden  tor^t;  though  the   plaintiff's   loss,  or 

from  L.  to  E.,  and  there  to  be  safely  damage    sustained,    entitled    him    to 

redelivered  to  the  plaintiff;   the  de-  only  a  ainglCf  entire  right  of  recovery 

fendant,    intending    to    deceive    the  — which  he  might  have  enforced,  by 

plaintiff,  rode  the  horse  from  L.  to  declaring  in  only  one  form  of  action." 

E.  and  from  E.  jto  L,  again;  and  by  Wills'  Gould's  Plead.,  401,  402. 

riding  so  far,  ahiised  the  horse,  Ac.;  7.  Take    the    case    of    an     action 

and  also,  that  the  defendant  had  re-  of  covenant,  on  a  covenant  to  pay  a 

fused  to  redeliver  the  horse  on  de-  sum  by  several  installments.    In  this 

mand,  and  converted  him  to  his  own  case  the  plaintiff  might,  without  du- 

use — it  was  held  that  the  declaration  plicity,    declare   that    the    defendant 

was  demurrable,  for  duplicity.     For  <<did  not  pay  the  said  total  sum,  or 

the  declaration,  in  one  count,  stated  any  part  thereof,  upon   the  several 

two  or  three  distinct  grounds  of  ac-  days  aforesaid.'* 
tion,  sounding  in  both  contract  and 
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duress,  it  will  be  double,  for  the  release  is  alone  a  sufficient 
answer  to  both  bonds. 

Again,  if  there  be  several  defendants,  the  mle  against 
duplicity  is  not  carried  so  far  as  to  compel  each  of  them  to 
make  the  same  answer  to  the  declaration.  Ijach  defendant 
is  at  liberty  to  use  such  plea  as  he  may  think  proper  for  his 
own  defence,  and  they  may  either  join  in  the  same  plea  or 
sever,  at  their  discretion.  But  if  the  defendants  have  once 
united  in  the  plea  they  cannot  afterwards  sever  at  the  re- 
joinder or  other  later  stage  of  the  pleading.  [299] 

Where,  in  respect  of  several  subjects  or  several  defend- 
ants, a  severance  has  thus  taken  place  in  the  pleading,  this 
may,  of  course,  lead  to  a  corresponding  severance  in  the 
whole  subsequent  series,  and,  as  the  ultimate  effect,  to  the 
production  of  several  issues.  And  where  there  are  several 
issues  they  may  respectively  be  decided  in  favor  of  different 
parties,  and  the  judgment  will  follow  the  same  division. 

Such  being,  in  general,  the  nature  of  duplicity,  the  follow- 
ing rules  or  points  of  remark  will  tend  to  its  further  illus- 
tration:— 

1.  A  pleading  will  be  double  that  contains  several  an- 
swers, whatever  be  the  class  or  quality  of  the  answer.®  Thus 
it  will  be  double  by  containing  several  matters  in  abatement 
or  several  matters  in  bar,  or  by  containing  one  matter  in 
abatement  and  another  in  bar.  So  a  pleading  will  be  double 
by  containing  several  matters  in  confession  and  avoidance, 
or  several  answers  by  way  of  traverse,  or  by  combining  a 
traverse  with  a  matter  in  confession  and  avoidance.  [300] 

2.  Matter  [upon  which  a  material  issue  may  be  taken] 
may  suffice  to  make  a  pleading  double,  though  it  be  ill 
pleaded.® 

On  the  other  hand,  it  seems  that 

3.  Matter  immaterial  cannot  operate  to  make  a  pleading 
double.^ 

4.  No  matter  will  operate  to  make  a  pleading  double  that 

8.  Bleeke  v.  Grove,  1  Sid.  176.  1.  Countess    of    Northumberland's 

9.  Bleeke  v.  Grove,  aupra.  Case,  6  Bep.  989. 
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is  pleaded  only  as  necessary  inducement  to  another  allega- 
tion.2  [302] 

5.  No  matters,  however  multifarious,  will  operate  to  make 
a  pleading  double  that  together  constitute  but  one  con- 
nected proposition  or  entire  point.^  This  qualification  of 
the  rule  against  duplicity  applies  not  only  to  pleadings  in 
confession  and  avoidance,  but  to  traverses  also;  so  that  a 
man  may  deny  as  well  as  aflSrm,  in  pleading,  any  number  of 
circumetances  that  together  form  but  a  single  point  or 
proposition.  [304] 

The  most  frequent  instance  of  this  cumulative  traverse, 
as  it  may  be  called,  occurs  in  the  case  of  the  replication, 
de  injuria  absque  tali  causa.  It  is,  however  (as  was  formerly 
stated),  a  restriction  in  the  use  of  this  replication,  that  it 
cannot  be  applied  so  as  to  include  in  the  traverse  any  matter 
alleged  on  the  other  side  in  the  nature  of  title,  interest,  com- 
mandment,  authority,  or  matter  of  record.  [305]  If,  there- 
fore, any  such  matter  be  contained  in  the  plea,  and  the 
plaintiff  wishes  to  deny  it,  such  matter  must  be  traversed 
separately;  or  if  he  chooses  not  to  point  the  denial  to  this, 
but  to  other  matters  in  the  plea,  these  other  matters  must 
separately  form  the  subject  of  traverse.  [306]  And  it  is  to 
be  observed  that  this  restriction,  by  which  matter  of  title, 
interest,  commandment,  authority,  or  record  is  required  to 
be  separately  traversed,  is  not  to  be  taken  as  applicable 
merely  to  the  use  of  the  replication  de  injuria,  but  extends 
in  its  principle  to  all  cases  of  cumulative  traverse,  so  that 
it  may  be  said  to  be  generally  true,  that  where  any  such 
matter  is  alleged  in  connection  with  other  circumstances,  it 
is  not  a  case  in  which  it  is  competent  to  the  other  party  to 
traverse  cumulatively;  and  that  if  he  include  all  these  cir- 
cumstances in  the  same  traverse,  his  pleading  will  be 
double. 

In  some  cases  the  general  issues  appear  to  partake  of  the 
nature  of  these  cumulative  traverses.  [307]  For  some  of 
them  are  so  framed  as  to  convey  a  denial,  not  of  any  par- 

2.  Bac.  Ab.,  Pleas,  etc.,  K.  2;  Com.  8.  Vin.  Ab.,  Double  Pleas,  A.  7, 
Dig.,  Pleader,  E.  3;  24  E.  Ill,  76  b.      cites  2  Ed.  IV,  8. 
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ticnlar  fact,  but  generally  of  the  whole  matter  alleged,  as 
not  guilty  in  trespass  or  trespass  on  the  case,  and  nil  debet 
in  debt.  And  in  assumpsit  the  case  is  the  same  in  effect, 
according  to  a  relaxation  of  practice  formerly  explained, 
by  which  the  defendant  is  permitted,  under  the  general 
issue,  in  that  action,  to  avail  himself,  with  some  few  excep- 
tions, of  any  matter  tending  to  disprove  his  liability.  The 
consequence  is  that,  under  these  general  issues  the  defend- 
ant has  the  advantage  of  disputing,  and  therefore  of  putting 
the  plaintiff  to  the  proof  of,  every  averment  in  the  declara- 
tion. Indeed,  besides  this  advantage  of  double  denial,  the 
defendant  obtains,  under  the  general  issue,  in  assumpsit 
and  other  actions  of  trespass  on  the  case,  the  advantage  of 
double  pleading  in  confession  and  avoidance.  For  as,  upon 
the  principles  formerly  explained,  he  is  allowed,  in  these 
actions,  to  bring  forward,  upon  the  general  issue,  almost 
any  matters  (though  in  the  nature  of  confession  and  avoid- 
ance), which  tend  to  disprove  his  debt  or  liability,  so  he  is 
not  limited  (as  he  would  be  in  special  pleading),  to  a  re- 
liance on  any  single  matter  of  this  description,  but  may  set 
up  any  number  of  these  defences.  [308]  While  such  is  the 
effect  of  many  of  the  general  issues  in  mitigating  or  evading 
the  rule  against  duplicity,  the  remark  does  not  apply  to  alL 
Thus  the  general  issue  of  non  est  factum  rises  only  a  single 
question,  namely,  whether  the  defendant  executed  a  valid 
and  genuine  deed,  such  as  is  alleged  in  the  declaration. 
The  defendant  may,  under  this  plea,  insist  that  the  deed 
was  not  executed  by  him,  or  that  it  was  executed  under 
circumstances  which  absolutely  annul  its  effect  as  a  deed, 
but  can  set  up  no  other  kind  of  defence. 
6.  A  protestation  will  not  make  the  pleading  double.^ 
The  rule  against  duplicity  in  pleading  being  now  ex- 
plained,*^ it  is  necessary  to  advert  to  certain  modes  of  prac- 
tice by  which  the  effect  of  that  rule  is  materially  qualified 
and  evaded.  [309]  These  are,  the  use  of  several  counts  and 
the  allowance  of  several  pleas,  the  former  being  grounded 
on  ancient  practice,  the  latter  on  the  stat.  4  Anne,  c.  16. 

4.  3  Black.  Com.  "Sll,  Vol.  I.  5.  See,  generally,  as  to  duplicity. 

Wills'  Gould's  Plead.,  ch.  3. 
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First,  several  counts. 

Where  a  plaintiff  has  several  distinct  causes  of  action, 
he  is  allowed  to  pursue  them  cumulatively  in  the  same  orig- 
inal writ,  subject  to  certain  rules  which  the  law  prescribes, 
as  to  joining  such  demands  only  as  are  of  similar  quality  or 
character.®  Where  a  plaintiff  thus  makes  several  demands 
by  the  same  writ,  his  course  of  proceeding  in  debt,  covenant, 
and  detinue,  and  the  real  and  mixed  actions,  where  the  writs 
are  in  a  simple  and  general  form,  is  merely  to  enlarge  his 
claim  in  point  of  sums  and  quantities;  but  in  trespass,  and 
trespass  on  the  case,  where  the  form  is  more  special,  the 
original  writ  separately  specifies  each  subject  of  claim  or 
complaint.  [310]  And  when  the  time  for  the  declaration 
arrives,  the  plaintiff  in  all  forms  of  action  sets  forth  in  the 
declaration,  separately,  each  different  subject  of  claim  or 
complaint  thus  put  together  in  the  same  writ.  Such  differ- 
ent claims  or  complaints  constitute  different  parts  or  sec- 
tions of  the  declaration,  and  are  known  in  pleading  by  the 
description  of  several  counts.^ 

When  several  counts  are  thus  used,  the  defendant  may, 
according  to  the  nature  of  his  defence,  demur  to  the  whole; 
or  plead  a  single  plea  appljong  to  the  whole;  or  may  demur 
to  one  count  and  plead  to  another;  or  plead  a  several  plea 
to  each  count;  and  in  the  two  latter  cases  the  result  may  be 
a  corresponding  severance  in  the  subsequent  pleadings,  and 
the  production  of  several  issues.  [314]  But  whether  one  or 
more  issues  be  produced,  if  the  decision,  whether  in  law  or 
fact,  be  in  the  plaintiff's  favor,  as  to  any  one  or  more  counts, 
he  is  entitled  to  judgment  pro  tanto,  though  he  fail  as  to  the 
remainder. 

The  use  of  several  counts,  when  applied  to  distinct  causes 
of  action^  is  quite  consistent  with  the  rule  against  duplicity. 
But  it  happens  more  frequently  than  otherwise  that,  when 
various  counts  are  introduced,  they  do  not  really  relate  to 
distinct  claims,  but  are  adopted  merely  as  so  many  different 
forms  of  propounding  the  same  cause  of  action,  and  are 
therefore  a  mere  evasion  of  the  rule  against  duplicity.  [315] 

6.  See  ante,  section  III,  Rule  1,  7.  See  Wills*  Gould's  Plead.,  352 
note.  et  seq. 
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This  is  a  relaxation  of  very  ancient  date,  and  has  long  since 
passed,  by  continual  sufferance,  into  allowable  and  regular 
practice.  It  takes  place  when  the  pleader,  in  drawing  the 
declaration  or  bill  in  any  action,  or  in  preparing  the  prae- 
cipe for  an  original  writ  in  trespass,  or  trespass  on  the  case, 
after  having  set  forth  his  case  in  one  view,  feels  doubtful 
whether,  as  so  stated,  it  may  not  be  insuflScient  in  point  of 
law,  or  incapable  of  proof  in  point  of  fact;  and  at  the  same 
time  perceives  another  mode  of  statement,  by  which  the 
apprehended  diflSculty  may  probably  be  avoided.  Not 
choosing  to  rely  on  either  view  of  the  case  exclusively,  he 
takes  the  course  of  adopting  both;  and  accordingly  inserts 
the  second  form  of  statement  in  the  shape  of  a  second  count, 
in  the  same  manner  as  if  he  were  proceeding  for  a  separate 
cause  of  action.  If,  upon  the  same  principle,  he  wishes  to 
vary  still  further  the  method  of  allegation,  he  may  find  it 
necessary  to  add  many  other  succeeding  counts  besides  the 
second;  and  thus,  in  practice,  a  great  variety  of  counts  often 
occurs  in  respect  of  the  same  cause  of  action,  the  law  not 
having  set  any  limits  to  the  discretion  of  the  pleader,  in 
this  respect,  if  fairly  and  rationally  exercised.  [316] 

Upon  this  principle,  the  four  counts  for  money  lent  and 
advanced,  money  paid,  money  had  and  received,  and  money 
due  on  account  stated  (commonly  called  the  money  counts), 
are,  some  or  all  of  them,  generally  inserted,  as  a  matter  of 
course,  in  every  praecipe,  declaration,  or  bUl  in  assumpsit, 
though  the  cause  of  action  be  also  stated  in  a  more  special 
form  in  other  counts.®  [318] 

8.  "Declabation     in    assumpsit,     C  D  heretofore,  to  wit,  on  the  

FOB  GOODS  SOLD,  WOBK  DONE,  MONET     day  of  ,  in  the  year  of  our 

LENT,  &€.  Lord  f  at  ,  in  the  county 

{By  original)  of  ,  was  indebted  to  the  said 

In  the  King's  Bench,  Term,      i.  B  in  the  sum  of  pounds,  of 

Ml  the  year  of  the  reign  of  lawful  money  of  Great  Britain,  for 

King  Oeorge  the  Fourth,  divers    goods,    toares,    and   merchan- 

,  to  wit,  C  D  was  attached  dises  by  the  said  A  B  before  that 

to  answer  A  B  of  a  plea  of  trespass  time  sold  and  delivered  to  the  said 

on  the  case.    And  thereupon  the  said  C  D,  at  his  special  instance  and  re- 

A  B,  by  ,  his  attorney,  com-  quest;  and,  being  so  indebted,  he,  the 

plains:     For  that  whereas   the  said  said   C  D,   in   consideration  thereof, 
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Whether  the  subjects  of  several  counts  be  really  distinct 
or  identicial,  they  must  always  purport  to  be  founded  on 
distinct  causes  of  action,  and  not  to  refer  to  the  same  matter; 
and  this  is  effected  by  the  insertion  of  such  words  as 
**  other/' ''  the  further  sum,''  etc.  [319]    This  is  evidently 


afterwards,  to  wit,  on  the  day  and 

year   aforesaid,   at  aforesaid, 

in  the  county  aforesaid,  undertook 
and  faithfully  promised  the  said  A 
B  to  pay  him  the  said  sum  of  money 
when  he,  the  said  C  />,  should  be 
thereto  afterwards  requested.  And 
whereas  also  the  said  C  D  afterwairds, 
to  wit,  on  the  day  and  year  afore- 
said,   at    aforesaid,    in    the 

county  aforesaid,  was  indebted  to  the 

said  A  B  in  the  further  sum  of 

pounds,  of  like  lawful  money,  for 
tcork  and  labor,  care  and  diligence, 
by  the  said  A  B  before  that  time 
done,  performed,  and  hestotvedf  in  and 
about  the  business  of  the  said  C  D, 
and  for  the  said  C  D,  at  his  like  in- 
stance and  request,  and,  being  so  in- 
debted, he,  the  said  C  D,  in  consid- 
eration thereof,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at 
aforesaid,  in  the  county  afore- 
said, undertook  and  faithfully  prom- 
ised the  said  ii  B  to  pay  him  the  last- 
mentioned  sum  of  money  when  he,  the 
said  O  D,  should  be  thereto  after- 
wards requested.  And  lohereae  also 
the  said  C  D  afterwards,  to  wit,  on 

the  day  and  year  aforesaid,  at 

aforesaid,  fn  the  county  aforesaid, 
was  indebted  to  the  said  A  B  in  the 

further  sum  of  pounds,  of  like 

lawful  money,  for  so  much  money  by 
the  said  A  B  before  that  time  lent 
and  advanced  to  the  said  C  />,  at  his 
like  instance  and  request,  and,  being 
so  indebted,  he,  the  said  C  D,  in  con- 
sideration thereof,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid. 


at 


aforesaid,    in   the   county 


aforesaid,  undertook  and  faithfully 
promised  the  said  A  B  to  pay  him 
the  said  last-mentioned  sum  of  money 
when  he,  the  said  C  D,  should  be 
thereto  afterwarcis  requested.  And 
ichereas  also  the  said  C  D  afterwards, 
to  wit,  on  the  day  and  year  afore- 
said,   at    aforesaid,    in    the 

county  aforesaid,  was  indebted  to  the 

said  Ai  B  in  the  further  sum  of 

pounds,  of  like  lawful  money,  for  so 
much  money  by  the  said  A  B  before 
that  time  paid,  laid  out,  and  expended 
to  and  for  the  use  of  the  said  C  D, 
at  his  like  instance  and  request;  and, 
being  so  indebted,  he,  the  said  C  D, 
in  consideration  thereof,  afterwards, 
to  wit,  on  the  day  and  year  afore- 
said,   at    aforesaid,    in    the 

county  aforesaid,  undertook  and 
faithfully  promised  the  said  A  B  to 
pay  him  the  said  last-mentioned  sum 
of  money  when  he,  the  said  C  D, 
should  be  thereto  afterwards  request- 
ed. And  whereas  also  the  said 
C  D  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  afore- 
said, in  the  county  aforesaid,  was  in- 
debted to  the  said  A  B  in  the  further 

sum  of  pounds,  of  like  lawful 

money,  for  so  much  money  by  the 
said  C  D  before  that  time  had  and  re* 
ceived,  to  and  for  the  use  of  the  said 
A  B,  and,  being  so  indebted,  he,  the 
said  C  D,  in  consideration  thereof, 
afterwards,   to  wit,  on  the  day  and 

year  aforesaid,  at  aforesaid, 

in  the  county  aforesaid,  undertook 
and  faithfully  promised  the  said  A 
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rendered  necessary  by  the  rule  against  duplicity,  which, 
though  evaded,  as  to  the  declaration,  by  the  use  of  several 
counts,  in  the  manner  here  described,  is  not  to  be  directly 
violated. 

The  next  subject  for  consideration  is  that  of  several  pleas. 

The  rule  against  duplicity  does  not  prevent  a  defendant 
from  giving  distinct  answers  to  different  claims  or  com- 


D  to  pay  him  the  said  last-mentioned 
sum  of  money  when  he,  the  said  C  D, 
should  be  thereto  afterwards  request- 
ed. And  whereas  aUo  the  said  € 
D  afterwards,  to  wit,  on  the  day  and 

year  aforesaid,  at  aforesaid, 

in  the  county  aforesaid,  accounted 
with  the  said  A*  B  of  and  concerning 
(livers  other  sums  of  money  from  the 
said  CD  to  the  said  A  B  before  that 
time  due  and  owing,  and  then  in  ar- 
rear  and  unpaid;  and  upon  that  ao- 
couni  the  said  C  D  was  then  and 
there  found  to  be  in  arrear  and  in- 
debted to  the  said  A  B  in  the  further 

sum  of  pounds,  of  like  lawful 

money,  and,  being  so  found  in  arrear 
and  indebted,  he,  the  said  C  D,  in  con- 
sideration thereof,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at 
aforesaid,  in  the  county  afore- 
said, undertook  and  faithfully  prom- 
ised the  said  A  B  to  pay  him  the  said 
last-mentioned  sum  of  money  when 
he,  the  said  0  D,  should  be  thereto 
afterwards  requested.  Yet  the  said 
C  Df  not  regarding  his  said  several 
promises  and  undertakings,  but  con- 
triving and  fraudulently  intending, 
craftily  and  subtlely,  to  deceive  and 
defraud  the  said  A  B  in  this  behalf, 
hath  not  yet  paid  the  said  several 
sums  of  money,  or  any  part  thereof, 
to  the  said  A  B  (although  oftentimes 
afterwards  requested).  But  the  said 
C  Df  to  pay  the  same  or  any  part 
•thereof,  hath  hitherto  wholly  refused 


and  still  refuses,  to  the  damage  of  the 
said  A  B  of pounds;  and  there- 
fore he  brings  his  suit,  &c." 

We  have  given  these  counts  in  ex- 
tenso.  In  practice  they  are  often 
very  much  abbreviated.  The  student 
is  advised  to  purchase  a  set  of  print- 
ed blank  declarations  in  asaumpifit 
and  other  actions  and  study  them 
carefully. 

In  order  that  the  student  may  com- 
pare the  common  counts  of  our  au- 
thor's time  with  the  form  in  use  to- 
day in  Illinois  and  Michigan  and 
probably  other  states,  we  here  re- 
produce a  declaration  on  the  com- 
mon counts.  On  this  in  practice 
should  be  indorsed  a  copy  of  the  ac- 
count sued  on  and  an  affidavit  of  the 
amount  due.  8ee,  generally.  Wills' 
Qould's  Plead.,  352,  354  and  notes: 

"  In  the  cibcdit  coubt  or  cook 

COUNTY. 

(October  Term,  A.  D.,  1914.) 
State  of  Illinois,  . 
CJook  County,         f  "*•• 

John  Jones  and  Henry  Jackson, 
partners,  doing  business  in  the  city 
of  Chicago  and  State  of  Illinois,  un- 
der the  firm  name  and  style  of  Jones 
&  Company,  plaintiffs  in  this  suit» 
by  Marshall  D.  Ewell,  their  attorney, 
complain  of  Thomas  Jenkins  of  the 
same  place,  defendant  in  this  suit, 
summoned,  etc.,  on  a  plea  of  trespass 
on  the  case,  on  promises. 

For  that  tohereas,  the  said  defend* 
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plaints  on  the  part  of  the  plaintiff.  To  several  counts,  or 
to  distinct  parts  of  the  same  count,  he  may,  therefore,  plead 
several  pleas,  viz.,  one  to  each. 

But  it  may  also  happen  that  a  defendant  may  have  several 
distinct  answers  to  give  to  the  same  claim  or  complaint. 
[320]  Anterior,  however,  to  the  regulation,  which  will  be 
presently  mentioned,  it  was  not  competent  to  him  to  plead 
these  several  answers,  as  that  would  have  been  an  infringe- 
ment of  the  rule  against  duplicity.    The  defendant  was, 


ant,  heretofore,  to  wit,  on  the  first 
day  of  October,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and 
fourteen,  at  Chicago,  to  wit:  at  the 
county  aforesaid,  became  and  was  in- 
debted to  the  said  plaintiffs  in  the 
sum  of  one  thousand  dollars,  of  law- 
ful money  of  the  United  States  of 
America,  for  divers  goods,  toares  and 
merchandise,  by  the  said  plaintiffs 
before  that  time  sold  and  delivered 
to  the  said  defendant  and  at  the  spe- 
cial instance  and  request  of  the  said 
defendant,  and  being  so  indebted  to 
the  said  plaintiffs  the  said  defendant 
in  consideration  thereof,  afterwards, 
to  wit:  on  the  same  day  and  year, 
and  at  the  place  aforesaid,  undertook, 
and  then  and  there  faithfully  prom- 
ised the  said  plaintiffs  well  and  truly 
to  pay  unto  the  said  plaintiffs  the 
sum  of  money  last  mentioned,  when 
the  said  defendant  should  be  there- 
unto afterwards  requested. 

And  iohereas,  also,  the  said  defend- 
ant afterwards,  to  wit:  on  the  same 
day  and  year,  at  the  place  aforesaid 
in  consideration  that  the  said  plain- 
tiffs had  before  that  time,  at  the  like 
special  instance  and  request  of  the 
said  defendant,  sold  and  delivered  to 
the  said  defendant  divers  other  goods, 
wares,  and  merdhandise  of  the  said 
plaintiffs,  the  said  defendant  then 
and  there  undertook,  and  faithfully 


promised  the  said  plaintiff  that  the 
said  defendant  would  well  and  truly 
pay  to  the  said  plaintiff  so  much 
money  as  the  last  aforesaid  goods, 
wares,  and  merchandise,  at  the  time 
of  the  sale  and  delivery  thereof,  were 
reasonably  worth  when  the  said  de- 
fendant should  be  thereunto  after- 
wards requested;  and  the  said  plain- 
tiffs aver  that  the  said  goods,  wares, 
and  merchandise  last  mentioned,  at 
the  time  of  the  sale  and  delivery 
thereof  were  reasonably  worth  the 
further  sum  of  one  thousand  dollars, 
of  like  lawful  money  as  aforesaid,  to 
wit,  at  the  place  aforesaid,  whereof 
the  said  defendant  afterwards,  on  the 
same  day  and  year,  and  at  the  place 
aforesaid  had  notice. 

And  whereas,  also,  the  said  defend- 
ant, afterwards,  to  wit,  on  the  same 
day  and  year,  and  at  the  place  afore- 
said, was  indebted  to  the  said  plain- 
tiffs in  the  further  sum  of  one  thou- 
sand doUars,  of  like  lawful  money  as 
aforesaid,  for  money  before  that  time 
lent  and  advanced  by  the  said  plain- 
tiffs to  the  said  defendant  and  at  the 
like  request  of  the  said  defendant. 
And  in  the  like  sum  for  other  money 
by  the  said  plaintiffs  before  that  time 
paid,  laid  out  and  empended  for  the 
said  defendant  and  at  the  like  re- 
quest of  the  said  defendant.  And  in 
the  like  sum  for  other  money  by  the 
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therefore,  obliged  to  elect  between  his  different  defences, 

where  more  than  one  thus  happened  to  present  themselves, 
and  to  rely  on  that  which,  in  point  of  law  and  fact,  he  might 
deem  most  impregnable.  [321]  The  stat.  4  Anne,  c.  16,  s.  4^ 
however,  provides,  that  **  it  shall  be  lawful  for  any  defend- 
ant or  tenant,  in  any  action  or  suit,  or  for  any  plaintiff  in 
replevin,  in  any  court  of  record,  with  leave  of  the  court,  to 
plead  as  many  several  matters  thereto  as  he  shall  tMnk 
necessary  for  his  defence. ''• 


said  defendant  before  that  time  had 
and  received  to  and  for  the  use  of  the 
said  plaintiffs.  And  in  the  like  sum 
for  other  money  before  that  time  and 
then  due  and  owing  the  said  plain- 
tiffs for  interest  upon  and  for  the  for- 
bearance of  divers  other  sums  of 
money  before  that  time  and  then  due 
and  owing  from  said  defendant  to  said 
plaintiffs.  And  in  the  like  sum  for 
the  price  and  value  of  work  then  done 
and  fnaterial  for  the  same  provided 
by  the  said  plaintiffs  for  the  said  de- 
fendant ajid  at  the  like  special  re- 
quest, of  the  said  defendant.  And  be- 
ing so  indebted  the  said  defendant  in 
consideration  thereof,  afterwards,  to 
wit:  on  the  same  day  and  year,  and 
at  the  place  aforesaid,  undertook, 
and  then  and  there  faithfully  prom- 
ised the  said  plaintiffs  well  and  truly 
to  pay  unto  the  said  plaintiffs  the 
several  sums  of  money  in  this  count 
mentioned,  when  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. 

And  whereae,  also,  the  said  defend- 
ant, afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  at  the 
place  last  aforesaid,  accounted  tO' 
pether  with  the  said  plaintiffs  of  and 
concerning  divers  other  sums  of 
money,  before  that  time  due  and  ow- 
ing from  the  said  defendant  to  the 
said  plaintiffs  and  then  and  there  be- 


ing in  arrear  and  unpaid,  and  upon 
such  accounting  the  said  defendant 
then  and  there  was  found  to  be  in 
arrear  and  indebted  to  the  said  plain- 
tiffs in  the  further  sum  of  one  thou- 
sand dollars  of  like  lawful  money  as 
aforesaid.  And  being  so  found  in  ar- 
rear and  indebted  to  the  said  plain- 
tiffs, the  said  defendant  in  considera- 
tion thereof  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  and 
at  the  place  last  aforesaid,  undertook 
and  then  and  there  faithfully  prom- 
ised the  said  plaintiffs  well  and  truly 
to  pay  unto  the  said  plaintiffs  the 
sum  of  money  last  mentioned  when 
the  said  defendant  should  be  there- 
unto afterwards  requested. 

Nevertheless,  the  said  defendant 
(although  often  requested,  etc.),  has 
not  yet  paid  the  said  several  sums 
of  money  above  mentioned,  or  any  or 
either  of  than,  or  any  part  thereof, 
to  the  said  plaintiffs,  but  to  pay  the 
same  or  any  part  thereof  to  the  said 
plaintiffs  has  hitherto  altogether  re- 
fused, and  still  does  refuse,  to  the 
damage  of  the  said  plaintiff  of  ten 
thousand  dollars,  and  therefore  the 
said  plaintiffs  bring  suit,  etc. 

MARSHALL  D.  EWELL, 

PlainHlfs  attorney, 

9.  "PlJBAS  IN  nSSPASS,  FOB  A8- 
SAUI/r  AND  BATTEBT. 

And  the  said  C  D,  bj ,  hia 
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When  several  pleas  are  pleaded,  either  to  different  mat- 
ters, or  (by  virtue  of  the  statute  of  Anne)  to  the  same 
matter,  the  plaintiff  may,  according  to  the  nature  of  his 
case,  either  demur  to  the  whole,  or  demur  to  one  plea  and 
reply  to  the  other^  or  make  a  several  replication  to  each 
plea;  and  in  the  two  latter  cases,  the  result  may  be  a  corre- 
sponding severance  in  the  subsequent  pleadings,  and  the 
production  of  several  issues.  [322]  But  whether  one  or 
more  issues  be  produced,  if  the  decision,  whether  in  law 
or  fact,  be  in  the  defendant's  favor,  as  to  any  one  or  more 
pleas,  he  is  entitled  to  judgment,  though  he  fail  as  to  the 
remainder;  i.  e.,  he  is  entitled  to  judgment  in  respect  of 
that  subject  of  demand  or  complaint  to  which  the  successful 
plea  relates:  and  if  it  were  pleaded  to  the  whole  declaration, 
to  judgment  generally,  though  the  plaintiff  should  succeed 
as  to  all  the  other  pleas. 

By  a  relaxation  similar  to  that  which  has  obtained  with 
respect  to  several  counts,  the  use  of  several  pleas  (though 
presumably  intended  by  the  statute  to  be  allowed  only  in 
a  case  where  there  are  really  several  grounds  of  defence), 
is,  in  practice,  carried  much  further.  [323]  In  modem 
practice  such  pleas,  notwithstanding  an  apparent  repug- 
nancy between  them,  are  permitted,  and  the  only  pleas,  per- 
haps, which  have  been  uniformly  disallowed,  on  the  mere 
ground  of  inconsistency,  are  those  of  the  general  issue  and 
a  tender.^  [324] 

attorney,  comes  and  defends  the  force  that  he,  the  said  C  D,  was  not,  at 

and  injury,  when,  ftc.,  and  says  that  any  time  within  foar  years  next  be- 

he  is  not  guilty  of  the  said  trespasses  fore  the  commencement  of  this  suit, 

above  laid  to  his  charge,  or  any  part  guilty  of  the  said  trespasses  in  the 

thereof,  in  manner  and  form  as  the  said    declaration   mentioned,   or    any 

said   A   B  hath  above   thereof  com-  part  thereof,  in  manner  and  form  as 

plained;    and  of  this  the  said  C  D  the  said  A  B  hath  above  complained; 

puts  himself  upon  the  country.    And  and  this  the  said  (7  D  is  ready  to 

for  a  further  plea  in  this  behalf,  the  verify.  Wherefore  he  prays  judgment 

said  C  D,  by  leave  of  the  court  here  if  the  said  A  B  ought    to   have    or 

for    this    purpose  first  had  and  ob-  maintain  his  aforesaid  action  against 

tained,  according  to  the  form  of  the  him. 

statute  in  such  case  made  and  pro-         And    now,    generally,    he    may    so 

vided,  says  that  the  said  A  B  ought  plead  without  first  obtaining  leave  of 

not  to  have  or  maintain  his  aforesaid  court.     See  local  works  on  practice, 
action  against  him,  because,  he  says,         1.  See  Wills'  Gould's  Plead.,  501* 

51 
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The  statute  extends  to  the  case  of  pleas  only,  and  not  to 
replications  or  subsequent  pleadings.  These  remain  sub- 
ject to  the  full  operation  of  the  common  law  against  duplic- 
ity, so  that,  though  to  each  plea  there  may,  as  already 
stated,  be  a  separate  replication,  yet  there  cannot  be  offered 
to  the  same  plea  more  than  a  single  replication,  nor  to  the 
same  replication  more  than  one  rejoinder;  and  so  to  the  end 
of  the  series. 

The  power  of  pleading  several  matters  extends  to  pleas 
in  bar  only,  and  not  to  ttiose  of  the  dilatory  class,  with  re- 
spect to  which  the  leave  of  the  court  will  not  be  granted. 
[326] 

The  statute  does  not  operate  as  a  total  abrogation,  even 
with  respect  to  pleas  in  bar,  of  the  rule  against  duplicity. 
For  first,  it  is  necessary  (as  we  have  seen)  to  obtain  the 
leave  of  the  court  to  make  use  of  several  matters  of  defence; 
and  then  the  several  matters  are  pleaded  formally,  with  the 
words  *'  by  leave  of  the  court  for  this  purpose  first  had  and 
obtained.'*  The  several  defences  must  also  each  be  pleaded 
as  a  new  or  further  plea,  with  a  formal  commencement,  and 
conclusion  as  such;  so  that  it  would  still  be  improper  to  in- 
corporate several  matters  in  one  plea  in  any  case  in  which 
the  plea  would  be  thereby  rendered  double  at  common  law. 

Under  this  rule  against  duplicity  it  remains  only  to  ob- 
serve that,  if,  instead  of  demurring  for  duplicity,  the  oppo- 
site party  passes  the  fault  by,  and  pleads  over,  he  is,  in  that 
case,  bound  to  answer  each  matter  alleged;  and  has  no  right, 
on  the  ground  of  the  duplicity,  to  confine  himself  to  any 
single  part  of  the  adverse  statement.^  [327] 

S.  "But  double  pleading    (or   du-  sufficient  matters,  not  warranted  by 

plicity),  when  not  warranted  by  the  the  statute  to  be  pleaded  together, 

statute,  is  only  a  fault  in  form;  and  are  pleaded  to  the  same  point,  by  one 

therefore,  under  the  statute,  27  EUe.,  parly,  the  other  may  demur  for  that 

c.  5  (a),  no  advantage  can  be  taken  cause;  yet  if,  instead  of  demurring, 

of  it,  except  by  special  demurrer.  For  he  pleads  over,  he  must  answer  both 

the  ground  of  objection  to  such  plead-  of  them:   otherwise,  the  part  unan- 

ing  is,  not  that  it  is  deficient  in  sub-  swered  will  remain  decisive  against 

etancCf    but    that   it   contains    more  him.     And  in  such  a  case,  an  an- 

than  is  necessary.  1  Saund.  347,  n.  1;  Hob.,  16;  Wiles, 

But  though,  where  two  distinct  and  swer  (in  itself  single),  to  each  mat- 
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RULE  11. 

rr  IB  NOT  ALLOWABLE  BOTH  TO  PLEAD  Al^D  TO  DEMUB  TO  THE  SAME 

MATTEB.' 

The  rule  only  prohibits  the  pleading  and  demurring  to 
the  same  matter.  It  does  not  forbid  this  course  as  appli- 
cable to  distinct  statements.  Thus  a  man  may  plead  to  one 
count,  or  one  plea,  and  demur  to  another. 

The  statute  of  Anne,  which  authorizes  the  pleading  of 
several  pleas,  gives  no  authority  for  demurring  and  plead- 
ing to  the  same  matter.  [328] 


SECTION  IV. 

OF  BULBS  WHICH  TEND  TO  PEODUCE  CEETAINTY  OB  PABTIOITLABITY 

IN  THE  ISSUE. 

RULE  I. 

THE  PLEADINGS  MUST   HAVE   CEETAINTY  OF  PLACE. 

The  present  law  of  venue  may  be  stated  as  follows:  — 
First,  the  original  writ  must  be  directed  to  the  sheriff 
of  some  county;  and  in  that  county  the  action  is  said  to  be 
brought  or  laid.  [329]  Each  aflBrmative  traversable  allega- 
tion in  the  writ  is  to  be  laid  with  a  venue  or  place,  com- 
prising not  only  the  county  in  which  the  fact  arose,  but  the 
parish,  toum  or  hamlet  within  the  county;  but  in  a  mere 

ter,  does  not  constitute  duplicity:  for  swer  to  the  allegation  of  necessaries, 

the  two  answers  are  not  to  one  and  and  another,  to  that  of  the  subsequent 

the  same  point,  but  to  two  different  promise.    For  if  the  rejoinder  should 

points.    If,  for  example,  to  a  plea  of  answer  but  one  of  these  allegations; 

infancy,   in   assumpsit,   the   plaintiff  the     other,     remaining    unanswered, 

repliea  neoesearies,  and  also  a  prom'  would  destroy  the  plea  in  bar."  Wills' 

ise  after  full  age;  the  defendant,  if  Gould's  Plead.,  341. 

he  does  not  demur  for  the  duplicity,  8.  Wills'   Gould's  Plead.,  340  and 

must  give  a  substantiye,  single  an-  notes. 
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denial,  of  course,  no  venue  is  to  be  used,  nor  is  any  required 
in  respect  of  facts  not  traversable,  for  example,  matter  of 
inducement  or  aggravation.  [330]  Of  the  different  facts 
alleged  in  the  writ,  it  is  necessary  that  some  principal  one, 
at  least,  should  be  laid  in  some  parish,  town,  or  hamlet^ 
within  the  county  in  which  the  action  is  brought,  in  order 
to  justify  the  bringing  of  the  action  in  that  county;  and 
such  county,  and  the  particular  place  so  laid  within  it,  are 
called  the  venue  in  the  action,  or  the  venue  where  the  action 
is  laid.  [331] 

The  declaration,  as  it  conforms  to  the  writ  in  other  par- 
ticulars, so  it  adheres  of  necessity  to  the  same  venue.  The 
county  where  the  action  is  laid  is  placed  at  the  commence- 
ment, in  the  margin  of  the  declaration,  and  all  the  different 
aflSrmative  traversable  allegations  are  to  be  laid  with  a 
venue  of  parish,  town,  or  hamlet,  as  well  as  county,  in  the 
same  manner  as  above  explained  with  regard  to  the  writ, 
and  in  accordance  with  that  instrument. 

Whether  the  action  be  by  original  or  by  bill,  the  plea, 
replication  and  subsequent  pleadings  lay  a  venue  to  each 
aflSrmative  traversable  allegation,  according  to  the  prin- 
ciples already  stated,  until  issue  joined.*  [332] 

The  original  object  of  thus  laying  a  venue  being  to  deter- 
mine the  place  from  which  the  venire  facias  should  direct 
the  jurors  to  be  summoned,  in  case  the  parties  should  put 
themselves  upon  the  country,  it  will  be  proper  now  to  con- 

4.  "It  is  a  general  rule,  that  the  the  action  is  brought;  but  the  par- 
place  of  every  travertahle  fact,  stated  ticular  city,  town,  parish,  hanUet, 
in  the  pleadings,  must  be  distinctly  etc.,  in  which  the  fact  alleged  oc- 
alleged:  or,  at  least  (as  the  rule  is  curred  or  is  supposed  to  have  oc- 
now  understood  and  applied),  that  curred,  and  which  is  stated  as  situ- 
some  certain  place  must  be  alleged  ate  in  the  county  named  in  connection 
for  every  such  fact.  This  is  done  by  with  it.  In  its  present  acceptation, 
designating  the  ct*y,  iotoni  village,  however,  the  word  venue  is  most  fre- 
pariah  or  hamlet,  together  with  the  quently  used  to  comprehend,  as  well 
county,  in  which  the  fact  is  alleged  the  county,  as  the  town,  parish  or 
to  have  occurred;  and  the  place,  thus  other  vicinage,  in  which  the  fact  al- 
designated,  is  called  the  venue:  the  leged  arose,  or  is  stated  to  have 
terra,  *  venue*  {vicinage),  signifying,  arisen."  Wills*  Gould's  Plead.,  263- 
in  strictness,  not  the  county  in  which  264. 
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aider  how  far  the  same  use  is  made  of  the  venue  in  modem 
practice. 

The  most  ancient  practice,  as  established  at  the  period 
when  Juries  were  composed  of  persons  cognizant  of  their 
own  faiowledge  of  the  fact  in  dispute,  was,  of  course,  to 
summon  the  jury  from  that  venue  which  had  been  laid  to 
the  particular  fact  in  issue,  and  from  the  venue  of  parish, 
tovm,  or  hamlet,  as  well  as  county.*^  This  practice  soon  sus- 
tained very  considerable  changes.  [334]  When  the  jury 
began  to  be  summoned  no  longer  as  witnesses,  but  as  judges, 
and  instead  of  being  cognizant  of  the  fact  on  then  own 
knowledge,  received  the  fact  from  the  testimony  of  others 
judicially  examined  before  them,  the  reason  for  summoning 
them  from  the  immediate  neighborhood  ceased  to  apply, 
and  it  was  considered  as  sufficient  if,  by  way  of  partial  con- 
formity with  the  original  principle^  a  certain  number  of  the 
jury  came  from  the  same  hwndred  in  which  the  place  laid  for 
venue  was  situate,  though  their  companions  should  be  of 
the  county  only,  and  neither  of  the  venue  nor  even  of  the 
hundred.  This  change  in  the  manner  of  executing  the 
venire  did  not,  however,  occasion  any  alteration  in  its  form, 
which  still  directed  the  sheriff,  as  in  former  times,  to  sum- 
mon the  whole  jury  from  the  particular  venue.  In  this  state 
of  the  law  was  passed  the  statute  16  and  17  Car.  II.  c.  8. 
By  this  act  (which  is  one  of  the  statutes  of  jeofails)  it  is 
provided,  ^^  that  after  verdict  judgment  shall  not  be  stayed 
or  reversed^  for  that  there  is  no  right  venue,  so  as  the  cause 
were  tried  by  a  jury  of  the  proper  county  or  place  where  the 
action  is  laid/'  [335]  This  provision  was  held  to  apply  to 
the  case  (among  others)  where  issue  had  been  taken  on 
a  fact  laid  with  a  different  venue  from  that  in  the  action,  but 
where  the  venire  had  improperly  directed  a  jury  to  be  sum- 
moned from  the  venue  in  the  action,  instead  of  the  venue  laid 
to  the  fact  in  issue.    This  had  formerly  been  matter  of  error, 

5.  If  the  fact  happened  out  of  any  Bac.  Ab.,  Visne,  £.,  in  marg.  And 
parish,  town,  or  hamlet,  but  in  some  if  it  happened  out  of  any  parish, 
other  known  place,  such  as  a  forest,  town,  hamlet,  or  hnovm  place,  the 
or  the  like,  such  known  place  may  be  venue  may  be  laid  in  the  county  gen- 
laid  for  yenue.     (C6.  Litt^  125  a,  b;  erally.    Bac.  Ab.,  ibid. 
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and,  therefore,  ground  for  arresting  or  reversing  the  judg- 
ment; but  by  this  act  (passed  with  a  view  of  removing  what 
had  become  a  merely  formal  objection)  the  error  was  cured, 
and  the  staying  or  reversal  of  the  judgment  disallowed. 

While  such  was  its  direct  operation,  it  has  had  a  further 
effect,  not  contemplated,  perhaps,  by  those  who  devised  the 
enactment.  For  what  the  statute  only  purported  to  cure 
as  an  error,  it  has  virtually  established  as  regular  and  uni- 
form practice;  and  issues  taken  on  facts  laid  with  a  different 
venue  from  that  in  the  action  have,  for  a  long  time  past» 
been  constantly  tried,  not  by  a  jury  of  the  venue  laid  to  the 
fact  in  issue,  but  by  a  jury  of  the  venue  in  the  action. 

Another  change  was  introduced  by  the  statute  4  Anne, 
c.  16,  sect.  6.  This  act  provides  that  **  every  venire  facias 
for  the  trial  of  any  issue  shall  be  awarded  of  the  body  of 
the  proper  county  where  such  issue  is  triable,"  instead  of 
being  (as  in  the  ancient  form)  awarded  from  the  particular 
venue  of  parish,  town,  or  hamlet.  [336]  From  this  time, 
therefore,  the  form  of  the  venire  has  been  changed,  and 
directs  the  sheriff  to  summon  twelve  good  and  lawful  men, 
etc.,  **  from  the  body  of  his  county,"  and  they  are  accord- 
ingly, in  fact,  all  summoned  from  the  body  of  the  county 
only,  and  no  part  of  them  necessarily  from  the  hundred  in 
which  the  particular  place  laid  for  venue  is  situate. 

On  the  whole,  then,  by  the  joint  effect  of  these  two  stat- 
utes, the  venire,  instead  of  directing  the  jury  to  be  sum- 
moned from  that  venue  which  had  been  laid  to  the  fact  in 
issue,  and  from  the  venue  of  parish,  town,  or  hamlet,  as  well 
as  county,  now  directs  them,  in  all  cases,  to  be  summoned 
from  the  body  of  the  county  in  which  tiie  action  is  laid, 
whether  that  be  the  county  laid  to  the  fact  in  issue  or  not, 
and  without  regard  to  the  parish,  town,  or  hamlet. 

How  far  it  is  necessary  to  lay  the  venue  truly.  [337]  Be- 
fore the  change  in  the  constitution  of  juries  above  men- 
tioned, the  venue  was  of  course  always  to  be  laid  in  the  true 
place  where  the  fact  arose.  But  when,  in  consequence  of 
that  change,  this  reason  ceased  to  operate,  the  law  began  to 
distinguish  between  cases  in  which  the  truth  of  the  venue 
was  material,  or  of  the  substance  of  the  issue,  and  cases  in 
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which  it  was  not  so.  A  difference  began  now  to  be  recog- 
nized between  local  and  transitory  matters.  The  former 
consisted  of  snch  facts  as  carried  with  them  the  idea  of 
some  certain  place,  comprising  all  matters  relating  to  the 
realty,  and  hardly  any  others;  the  latter  consisted  of  such 
facts  as  might  be  supposed  to  have  happened  anjrwhere, 
and,  therefore,  comprised  debts,  contracts,  and  generally 
all  matters  relating  to  the  person  or  personal  property. 
With  respect  to  the  former,  it  was  held,  that  if  any  local 
fact  were  laid  in  pleading  at  a  certain  place,  and  issue  were 
taken  on  that  fact,  the  place  formed  part  of  the  substance 
of  the  issue,  and  must,  therefore,  be  proved  as  laid,  or  the 
party  would  fail  as  for  want  of  proof.  But  as  to  transitory 
facts,  the  rule  was,  that  they  might  be  laid  as  having  hap- 
pened at  one  place,  and  might  be  proved  on  the  trial  to  have 
occurred  at  another.^ 

The  present  state  of  the  law,  with  respect  to  the  necessity 
of  laying  the  true  venue,  is  accordingly  as  follows:  — 

Actions  are  either  local  or  transitory.  [338]  An  action 
is  local,  if  all  the  principal  facts  on  which  it  is  founded  be 
local;  and  transitory,  if  any  principal  fact  be  of  the  transi- 
tory kind.  In  a  local  action,  tiie  plaintiff  must  lay  the  venue 
in  the  action  truly.^    In  a  transitory  one,  he  may  lay  it  in 


6.  "  In  the  application  of  this  an- 
cient rule,  howeyer,  a  distinction, 
suggested  hy  general  convenience, 
was  soon  established  between  things 
Jocal  and  iraruitary;  and  conse- 
quently between  local  and  iransiiory 
actions.  In  local  actions,  the  preced- 
ing rules  regarding  locality  of  trial 
were  still  adhered  to;  while  those  of 
a  transitory  nature  became,  by  an  ar- 
bitrary laying  of  the  venue,  triable 
in  any  county,  in  which  the  venue 
was  laid  in  the  pleadings.  Hence  in 
local  actions,  the  place  has  ever  been, 
and  still  is,  material;  and  must 
therefore  be  laid  according  to  the 
truth.  But  in  actions  transitory,  the 
ancient  rule  as  to  the  locality  of  ac- 


tions and  trials,  is  now,  and  has  long 
been,  entirely  disregarded,  or  rather 
evaded,  to  every  purpose  except  the 
mere  form  of  laying  some  venue,  and 
the  power  of  the  court,  under  special 
circumstances,  to  change  it,  i.  e.  to 
change  the  county,  on  motion.  In 
transitory  action,  therefore,  the 
plaintiff  is  at  liberty  to  lay  the 
venue  in  what  county  he  pleases." 
Wills'  Gould's  Plead.,  266. 

7.  "Of  those  which  continue  local 
by  the  common  law,  are: 

a.  All  actions  in  which  the  subject 
or  thing  to  he  recovered,  is  in  its  na- 
ture local.  Of  this  class  are  all  real 
actions  —  actions  of  waste,  when 
brought  on  the  statute  of  Gloucester 
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any  county,  and  any  parish,  town,  or  hamlet  within  the 
county,  that  he  pleases. 


(6  Edw.  1),  to  recover,  together  with 
damages,  the  locus  in  quo,  or  place 
wasted  —  and  actions  of  ejectment. 
All  these  are  local,  because  they  are 
brought  to  recover  the  seisin  or  pos- 
session of  lands  or  tenements,  which 
are  local  subjects.  And  if  the  place 
^-as  the  parish,  etc.,  where  the  land, 
or  subject  in  demand,  is  situated  — 
be  mis-stated,  the  plaintiff  will  be 
liable  to  a  nonsuit,  by  reason  of  the 
misdescription  of  the  subject-matter 
of  the  suit:  because  the  place  enters 
into  the  description  of  it. 

b.  V(Mrious  actions,  which  do  not 
seek  the  direct  recovery  of  lands  or 
tenements,  are  also  local,  by  the  com- 
mon law;  because  they  arise  out  of 
some  local  subject  or  the  violation  of 
some  local  right  or  interest.  Thus 
the  action  of  quare  impedit  is  local, 
inasmuch  as  the  benefice,  in  the  right 
of  presentation  to  which  the  plain- 
tiff complains  of  being  obstructed,  is 
so.  Within  this  class  of  cases  are 
also  many  actions,  in  which  only  pe- 
cuniary damages  are  recoverable. 
Such  are  the  common-law  action  of 
uxute  and  trespass  quare  olausum 
f regit:  as  likewise  trespass  on  the 
case  for  injuries  affecting  things  real 
—as  for  nuisances  to  houses  or  lands 
^-disturbance  of  right  of  way,  or  of 
common — obstruction  or  diversion  of 
ancient  water-courses,  etc. 

If,  however,  a  tortious  act,  com« 
mitted  in  onte  county,  occasions  dam- 
age to  land  or  any  other  local  sub- 
ject, situate  in  another;  an  action  for 
the  injury  thus  occasioned,  may  be 
laid  in  either  of  the  two  counties,  at 
the  choice  of  the  party  injured.  Thus, 
if  by  the  diversion  or  obstruction  of 


a  water-eourse,  in  the  county  of  A.» 
damage  is  done  to  lands,  mills  or 
other  real  property  in  the  county  of 
B.,  the  party  injured  may  lay  his  ac- 
tion in  either  of  those  two  counties. 
Wills'  Gould's  Plead.,  269. 

''The  action  of  replevin  also» 
though  it  lies  for  damages  only,  and 
does  not  arise  directly  out  of  the  vio- 
lation of  any  local  right,  is  [at  com- 
mon law]  nevertheless  local.  Citing 
I  Saund.  347,  n.  I;  Hob.,  16;  Wiles^ 
478;  1  Stra.  507-8;  2  Wils.  354;  I 
Chitt.  PI.  161;  2  ib.  364  (n.  c  and  e) ; 
McLeod  V.  Railroad  Company,  58  Vt. 
727.  The  reason  of  its  locality — (& 
reason  which  applies  to  no  other  ac- 
tion for  injuries  of  personal  chattels) 
—appears  to  be  the  necessity  of  giv- 
ing a  local  description  of  the  taking 
complained  of.  For  in  declaring  in 
replevin,  it  is  necessary  to  describe, 
and  to  describe  truly,  the  locus  in 
quo — i.  e.  the  close,  house  or  com- 
mon, in  which  the  cattle  or  goods  in 
question  were  taken  by  the  defend- 
ant: and  as  the  necessity  of  alleging 
the  true  place  of  caption  involves  the 
necessity  of  laying  the  true  toum, 
parish  or  bill,  and  of  course  the  true 
county;  the  venue  and  county  as  well 
as  the  close,  etc.,  are  consequently 
material,  and  the  action  is  of  neces- 
sity local.  If,  however,  replevin  lies, 
by  the  common  law,  only  for  goods 
distrained;  there  would  seem  to  be 
another  and  more  fundamental  reason 
for  its  locality,  viz.,  that  the  right  of 
distress,  which  the  action  is  intended 
to  contest,  is  at  conmion  law  always 
local."  \I^11b'  Gould's  Plead.,  272- 
273. 
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From  this  state  of  the  law,  it  follows,  first,  that  if  an 
action  be  local,  and  the  facts  arose  out  of  the  realm,  such 
action  cannot  be  maintained  in  the  English  courts,^  for,  as 
the  venue  in  the  action  is  to  be  laid  truly,  there  is  no  county 
into  which,  consistently  with  that  rule,  the  original  writ 
can  be  directed.  But,  on  the  other  hand,  if  the  action  be 
transitory,  then,  though  all  the  facts  arose  abroad,  the 
action  may  be  maintained  in  this  country;®  because  the 
venue  in  the  action  may  be  laid  in  any  English  county,  at 
the  option  of  the  plaintiff. 

The  same  state  of  law  also  leads  to  the  following  infer- 
ence: that,  in  a  transitory  action,  the  plaintiff  may  have  the 
action  tried  in  any  county  that  he  pleases;  for  he  may  lay 
the  venue  in  the  action  is  to  be  laid  truly,  there  is  no  county 
the  venire  issues  into  the  county  where  the  venue  in  the 
action  is  laid.  [339] 

And  sucli,  accordingly.  Is  the  rale,  subject  only  to  a  check  interposed 
by  another  regulation,  yIz.,  that  which  relates  to  the  chmngiiif  of  the 
Tenne.  By  this  practice,  when  the  plaintiff  in  a  transitory  action  lays 
a  false  venue,  the  defendant  is  entitled  to  move  the  court  to  have  the  venue 
changed,  i,  e,,  altered  to  the  right  place;  and  the  court,  upon  afQdarit 
that  the  cause  of  action  arose  wholly  in  the  county  to  which  it  is  pro- 
posed to  change  the  yenue,  will  in  most  cases  grant  tiie  api>lication, 
and  oblige  the  plaintiff  to  amend  his  declaration  in  this  particular,  un- 
less he,  on  the  other  hand,  will  undertake  to  give,  at  the  trial,  some  ma- 
terial evidence  arising  in  the  county  where  the  venue  was  laid. 

Whether  the  action  be  local  or  transitory,  every  local  fact 
alleged  in  the  writ  and  declaration  must  still  be  laid  with 
its  true  venue,  on  peril  of  a  variance,  if  the  fact  should  be 
brought  in  issue;  but  transitory  facts  may  be  laid  with  any 
venue,  at  the  choice  of  the  plaintiff;  though  it  is  the  usual 
and  most  proper  course  to  lay  all  these  with  the  venue  in 
the  action.  [340] 

As  in  the  writ  and  declaration,  so  in  the  plea  and  sub- 
sequent pleadings,  every  local  fact  must  be  laid  with  its 
true  venue,  under  peril  of  variance;  but  with  respect  to 
transitory  ones,  the  rule  is,  that  they  must  be  laid  with  the 

8.  Wills'  Gould's  Plead.,  271.  v.   Fabrigas,   Cowp.,   161;    1   Smith's 

9.  See  the  leading  case  of  Mostyn     Lead.  €^8.  *765  and  notes. 
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venue  in  the  action^  and  even  to  lay  the  true  place  is,  in 
this  case,  not  allowable,  if  it  differ  from  that  venue.  And 
in  consequence  of  the  establishment  of  this  rule,  it  seems 
now  to  be  held  that,  to  transitory  matters,  no  venue  need 
now  be  laid  in  pleadings  subsequent  to  the  declaration,  be- 
cause, with  respect  to  every  matter  of  this  description,  the 
original  venue  will  be  taken  to  be  implied.  [341]  In  prac- 
tice, however,  it  is  usual  to  lay  a  venue  in  these  as  well  as 
in  the  declaration;  and  perhaps,  in  point  of  strict  form,  it 
is  the  more  proper  course. 

When  transitory  matters  are  alleged  out  of  their  true 
place,  it  seems  to  be  necessary  that  they  should  be  laid,  as 
the  phrase  is,  under  a  videlicet,  t.  e.,  with  the  prior  inter- 
vention of  the  words  **  to  wit,''  or  **  that  is  to  say.'*  The 
effect  and  object  of  the  videlicet  is  to  mark  that  the  party 
does  not  undertake  to  prove  the  precise  place.  And  accord- 
ingly there  is  some  doubt  whether  the  omission  of  a  vide- 
licet does  not  occasion  a  necessity,  in  the  event  of  a  traverse 
even  of  a  transitory  matter,  of  proving  the  place  alleged. 
On  the  other  hand,  however,  it  is  clear,  that  where  the  place 
is  material,  or,  in  other  words,  where  the  matter  is  local,  the 
use  of  videlicet  will  not  prevent  the  necessity  of  proving 
the  venue  laid.'  [342] 

As  to  the  case  where  a  local  matter,  occurring  out  of  the 
realm,  is  alleged  in  the  course  of  the  pleading,  it  was  early 
decided,  that  such  matter  might  be  tried  by  a  jury  from  the 
veniLe  in  the  action.  And  by  way  of  more  effectually  pre- 
venting objection,  a  form  has  long  been  in  use  which  satis- 
fies the  double  object  of  conforming  to  the  true  place,  and 
at  the  same  time  laying  a  venue  within  the  realm;  the  venue 
of  a  fact  arising  abroad  being  often  alleged  with  a  videlicet, 
under  the  following  form  of  expression:  *'  In  parts  beyond 
the  seas,  at  Fort  St.  George,  in  the  East  Indies  '*  (the  real 
place),  ^^  to  vyit,  at  Westminster,  in  the  county  of  Middlesex  '^ 
(the  venue  in  the  action).  [343]  This  method  of  laying  the 
true  place,  with  the  addition  of  the  venue  in  the  action, 

1.  See  Wills'  Gould's  Plead.,  221- 
226  and  notes,  where  this  subject  it 
fully  discussed. 
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nnder  a  videlicet,  is  usually  applied,  not  only  to  local  facts 
arising  out  of  the  realm,  but  to  those  arising  in  this  country 
also,  if  they  happened  at  a  different  venue  from  that  in  the 
action.^ 

EULE  11. 

THE  PLEADINGS  MUST  HAVE  OEETAINTY  OF  TIME. 

In  personal  actions,  the  pleadings  must  allege  the  time; 
that  is,  the  day,  month,  and  year  when  each  traversable 
fact  occurred;  and  when  there  is  occasion  to  mention  a  con- 
tinuous act,  the  period  of  its  duration  ought  to  be  shown. 

The  necessity  of  laying  a  time,  like  that  of  laying  a  venue, 
extends  to  traversable  facts  only,  and  therefore  no  time 
need  be  alleged  to  matter  of  inducement  or  aggravation. 
Wherever  it  is  necessary  to  lay  a  venue,  it  is  also  necessary 
to  mention  time.  [344] 

As  the  place,  in  transitory  matters,  is  considered  as  form- 
ing no  material  part  of  the  issue,  so  that  one  place  may  be 
alleged  and  another  proved,  the  same  law  has  obtained  with 
respect  to  time,  in  all  matters  generally.  The  pleader,  there- 
fore, in  generid,  assigns  any  time  that  he  pleases  to  a  given 
fact.  This  option,  however,  is  subject  to  certain  restric- 
tions: 1.  He  should  lay  the  time  under  a  videlicet,  if  he  does 
not  wish  to  be  held  to  prove  it  strictly.  2.  He  should  not 
lay  a  time  that  is  intrinsically  impossible,  or  inconsistent 
with  the  fact  to  which  it  relates.  A  time  so  laid  would,  in 
general,  be  sufficient  ground  for  demurrer.  But,  on  the 
other  hand,  there  is  no  ground  for  demurrer  where  such  time 
is  laid  to  a  fact  not  traversable,  or  where,  for  any  other 
reason,  the  allegation  of  time  was  unnecessarily  made;  for 
an  unnecessary  statement  of  time,  though  impossible  or  in- 
consistent, will  do  no  harm,  upon  ttie  principle  that  utile,  per 
inutile,  non  vitiatur.  Again,  3.  Where  time  forms  a  ma- 
terial point  in  the  merits  of  the  case,  if  a  traverse  be  taken, 
the  time  laid  is  of  the  substance  of  the  issue,  and  must  be 
strictly  proved,  just  as  in  local  matters  it  is  necessary  to 
prove  the  alleged  venue.  [345]  And  here,  as  in  the  case  of 
a  local  fact,  the  insertion  of  a  videlicet  will  give  no  help.^ 

S.  A  proper  mode  of  allegation  in  3.  "The  precise  day  on  which  a 
this  country  also.  material   fact  alleged   in   the  plead- 
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Where  the  time  needs  not  to  be  truly  stated  (as  is  gener- 
ally the  case),  the  plea  and  subsequent  pleadings  should 
follow  the  day  alleged  in  the  writ  and  declaration,  and  if, 
in  these  cases,  no  time  at  all  be  laid,  the  omission  is  aided, 
after  verdict,  or  judgment  by  confession  or  default,  by  the 
operation  of  the  statute  of  jeofails.  [346]  But  where,  in 
the  plea  or  subsequent  pleadings,  the  time  happens  to  be 
material,  it  must  be  alleged;  and  there  (as  in  the  case  of  a 
venue  to  a  local  fact)  the  pleader  may  be  obliged  to  depart 
from  the  day  in  the  writ  and  declaration. 


RULE  IIL 

THB  PLEADINGH3  MUST  SPECIFY  QFALITT,  QUANTITY,  AND 
VALUE.   [347] 

It  is,  in  general,  necessary,  where  the  declaration  alleges 
any  injury  to  goods  and  chattels,  or  any  contract  relating 


ings  took  place,  U  in  most  cases  im- 
material, except  when  the  date  of  a 
record,  or  other  wriiingf  or  some 
other  fact,  the  time  of  which  must 
be  proved  by  a  written  document,  is 
alleged.  For  as  the  day  is  not  an  in- 
dependent fact,  or  substantive  mat- 
ter, but  a  mere  circumstance  or  ac- 
companiment of  such  matter;  it  ob- 
viously cannot  be  in  its  own  nature 
material,  and  must  therefore  be  made 
so,  if  at  all,  only  by  the  nature  of 
the  fact  or  matter,  in  connection 
with  which  it  is  pleaded.  If  then  a 
tort  is  stated  to  have  been  committed, 
or  a  parol  contract  to  have  been  made, 
on  a  particular  day;  the  plaintiff  is, 
in  neither  case,  confined  in  his  proof 
to  the  day  laid;  but  may  support  the 
allegation,  by  proving  that  the  wrong 
was  done,  or  the  contract  made,  on 
another  day  —  except  that,  in  each 
case,  the  day  laid  in  the  declaration, 
and  that  proved  in  evidence,  must 
both  be  prior  to  the  commencement 


of  the  suit.  And  as  the  plaintiff  is 
not  generally  confined,  in  evidence,  to 
the  time  stated  in  the  deolaratum; 
BO  neither  is  the  defendant,  when  the 
time  on  his  part  is  immaterial,  con- 
fined to  that  which  is  laid  in  his  plea. 
And  the  same  rule  obtains  through- 
out the  subsequent  pleadings.  But 
though  a  parol  contract  has,  in  strict- 
ness, no  date,  and  consequently  the 
time  of  making  it  is  not,  a§  awfh, 
material;  yet  if  time  enters  into  the 
terms  of  such  a  contract,  or  is  in- 
volved in  any  of  its  essential  parts; 
the  true  time  must  be  stated,  to  avoid 
a  variance,"    •    •    • 

"  But  in  pleading  any  written  doc- 
ument— such  as  a  record,  specialty, 
promissory  note,  bill  of  exchange, 
etc.,  the  day,  on  which  it  is  alleged 
to  bear  date  is  material  and  must 
therefore  be  truly  stated:  as  there 
will  otherwise  be  a  variance  between 
the  writing  itself,  and  the  descrip* 
tion  of  it  in  the  pleading." 
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to  them,  that  their  quality,  quantity,  and  value  or  price, 
should  be  stated.^  And  in  €iny  action  brought  for  recovery 
of  real  property,  its  quality  should  be  shown,  as  whether  it 
consists  of  houses,  lands,  or  other  hereditaments,  and  in 
general  it  should  be  stated  whether  the  lands  be  meadow, 
pasture,  or  arable,  etc.  And  the  quantity  of  the  lands  or 
other  real  estate  must  also  be  specified.  So  in  an  action 
brought  for  injuries  to  real  property,  the  quality  should  be 
shown,  as  whether  it  consists  of  houses,  lands,  or  other  here- 
ditaments. 

Value  should  be  specified  in  reference  to  the  current  coin 
of  the  realm,  thus:  **  divers,  to  wit,  three  tables  of  great 
value,  to  wit,  the  value  of  twenty  i)ounds,  of  lawful  money 
of  Great  Britain.''  [349] 

Quantity  should  be  specified  by  the  ordinary  measures 
of  extent,  weight,  or  capacity,  thus:  **  divers,  to  wit,  fifty 
acres  of  arable  land,''  **  divers,  to  wit,  three  bushels  of 
wheat." 

The  rule  in  question,  however,  sometimes  admits  the 
specification  of  quality  and  quantity  in  a  loose  and  general 
way.  Thus  a  declaration  in  trover,  for  two  packs  of  flax 
and  two  packs  of  hemp,  without  setting  out  the  weight  or 
quantity  of  a  pack,  is  good  after  verdict,  and,  as  it  seems, 
even  upon  special  demurrer.  [350]  So  a  declaration  in 
trover,  for  a  library  of  books,  has  been  allowed,  without  ex- 
pressing what  they  were.*^ 

4.  "  In  actions  for  injuries  to  prop-  he  claims   to  be   the  Talne,   of   the 

erty,  whether  consisting  of  personal  property  converted,  destroyed  or  oth- 

chattels,  or  chattels  annexed  to  the  erwise  injured;  and  thus  to  furnish 

realty    (as  growing  crops,  etc.)>  the  (according  to  his  own  showing),  a 

value  of   the   properly,   or   at   least  prima  facie  rule  of  damages.    But  as 

eome  value  must  be  alleged.    This  is  he  is  not  obliged  to  state  the  true 

required,   not   strictly  as   matter  of  value;    the   rule   requiring  it   to  be 

description,  to  identify  the  property:  stated  would  seem  to  be  of  no  great 

but   because   it   is   incumboit   oii   a  practical  use."  Wills'  Gould's  Plead., 

plaintiff  claiming  damages,  to  show  372. 

in  his  declaration  the  amount  of  the  5.  ''When  the  subject  to  be  de- 
damages  which,  according  to  his  own  scribed  is  supposed  to  comprehend  a 
statement  of  the  case,  he  has  sus-  multiplicity  of  particulars,  a  general 
tained;  and  to  this  end,  he  is  re-  description  is  sufficient;  not  only  be- 
quired  to  allege  the  value,  or  what  cause  the  plaintiff  may  probably  be 
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There  are  also  some  kinds  of  action  to  which  the  role  re- 
quiring specification  of  quality,  quantity,  and  value,  does 
not  apply  in  modem  practice.  Thus  in  actions  of  debt  and 
indebitatis  assumpsit  (where  a  more  general  form  of  dec- 
laration obtains  than  in  most  other  actions),  if  the  debt  is 
claimed  in  respect  of  goods  sold,  etc.,  the  quality,  quantity, 
or  value  of  the  goods  sold,  is  never  specified.®  [351]  The 
amount  of  the  debt,  or  sum  of  money  due  upon  such  sale, 
must,  however,  be  shown. 

As  with  respect  to  place  and  time,  so  with  respect  to 
quantity  and  value,  it  is  not  necessary,  when  these  matters 
are  brought  into  issue,  that  the  proof  should  correspond 
with  the  averment.  The  pleader  may,  in  general,  allege 
any  quantity  and  value  that  he  pleases  (at  least  if  it  be  laid 
under  a  videlicet),  without  risk  from  the  variance,  in  the 
event  of  a  different  amount  being  proved.  But  a  verdict 
cannot,  in  general,  be  obtained  for  a  larger  quantity  or 
value  than  is  alleged. 

As  with  respect  to  place  or  time,  so  with  respect  to  quan- 
tity or  value,  there  may  be  instances  in  which  it  forms  part 
of  the  substance  of  the  issue;  and  there  the  amount  must 
be  strictly  proved  as  laid. 

With  respect  to  the  allegation  of  quality,  this  generally 
requires  to  be  strictly  proved  as  laid.  [352] 

EULE  IV. 

THE  PLEADINGS  MUST  SPECIFY  THE  NAMES  OF  PSSSONS. 

First,  this  rule  applies  to  the  parties  to  the  suit. 
The  original  writ  and  the  declaration  must  both  set  forth 
accurately  the  names  of  both  parties.    The  plaintiff  must 

incapable  of  describing  them  specifi-  of  "goods,"  without  any  designation 

cally,  but  also  because  a  detailed  de-  of   their   quantity   or   kind;    and    it 

scription    of    them,     if    practicable,  seems  that  in  such  a  case,  the  words 

would  produce  great  and  inconvenient  "  divers  goods  "  would  be  sufficient." 

prolixity  in  the  pleadings."  Wills'  Qould's  Plead.,  372. 

**And  in  an  action  for  the  loss  of         6.  A  particular  description  may  be 

goods,  by  the  burning  of  the  plain-  had  by  application  to  the  court  by 

tiff's   house,   the   goods   may   be   de-  motion  for  a  bill  of  particulars, 
scribed   by   the  simple  denomination 
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be  described  by  his  Christian  name  and  surname;  and  if 

either  be  mistaken  or  omitted,  it  is  ground  for  plea  in  abate- 
ment. The  case  is  the  same  with  respect  to  the  defendants 
If  either  party  have  a  name  of  dignity,  such  as  earl,  etc., 
he  must  be  described  accordingly;  and  an  omission  or  mis- 
take in  such  description  has  the  same  effect  as  in  the  Chris- 
tian name  and  surname  of  an  ordinary  person.®  [353] 


7.  "The  object  of  this  rule  is,  to 
prevent  mistakes  and  confusion  as  to 
the  identity  of  the  person  sued.  A 
party  may,  however  sue,  or  be  sued, 
by  any  name  by  which  he  is  known 
and  called,  at  the  conmiencement  of 
the  suit;  though  it  be  not  his  bap- 
tismal, or  original  name.  For  he 
may  be  as  fully  identified  by  the  for- 
mer, as  by  the  latter. 

Where  there  are  several  co-defend- 
ants, the  true  proper  name  of  each 
of  them  must  be  given.  Describing 
them,  even  when  sued  as  partners, 
by  the  style  or  name  of  the  co-part- 
nerahip  (as  "A.  B.  &  Co.")  seems 
clearly  not  sufficient.  For  the  name 
of  a  copartnership  is  altogether  ar- 
bitrary, and  may  not  express  the 
proper  name  of  any  one  of  the  indi- 
vidual partners. 

By  the  common  law,  no  other  per- 
sonal description  of  a  party,  sued  or 
suing,  was  required,  than  his  proper 
name  (including  both  his  name  of 
baptism,  and  surname),  unless  hia 
dignity,  or  degree,  were  as  high  as 
that  of  knight  —  in  which  case,  his 
degree  was  a  necessary  addition  to 
his  proper  name:  the  title  of  knight, 
and  all  those  above  it,  being  deemed 
parcel  of  the  proper  name.  And  this 
rule  extends  to  both  the  plaintiff  and 
the  defendant.  But  the  statute  of 
additions  (1  Hen.  5,  c.  5),  requires, 
that  in  all  personal  actions,  appeals 
and  indictments,  there  shall  be  added 


to  the  name  of  the  defendant,  his 
title,  mystery,  estate  or  degree  (as 
"knight"  —  "gentleman"  —  "es- 
quire" —  "yeoman"  —  "spinster," 
etc.),  and  his  place  of  abode  (the 
town,  hamlet,  etc.),  and  the  county 
in  which  he  resides,  or  has  resided. 
The  title,  etc.,  thus  added  to  the  de- 
fendant's name,  is  called  his  "addi- 
tion; "  and  the  absence  of  this  addi- 
tion, or  the  giving  of  a  wrong  one, 
in  the  writ,  is  pleadable  in  abate- 
ment. But  the  addition  of  the  de- 
fendant's degree,  or  mystery,  with  his 
present  or  late  place  of  abode  is  held 
sufficient.  Where  there  are  several 
co-defendants,  the  proper  addition 
must  be  given  to  each,  except  where 
husband  and  wife  are  co-defendants — 
in  which  case  the  latter  requires  no 
addition. 

But  this  statute  extends  only  to 
personal  actions,  appeals,  and  indict- 
ments. Real  actions  are  not  within 
its  purview."  Wills'  Gould's  Plead., 
438  and  notes. 

8.  In  actions  of  tort  the  name  of 
the  defendant  sometimes  cannot  be 
obtained  in  time  for  the  issuance  and 
service  of  the  writ.  In  such  case  he 
may  be  described  as  "John  Doe  whose 
real  name  is  unknown,  but  whose  per- 
son is  well  known,  being"  (here  de- 
scribe the  person).  If  the  writ  is 
served  upon  the  proper  person,  if  he 
pleads  in  abatement,  he  must  give  a 
better  writ. 
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Secondly,  the  rule  relates  to  persons  not  parties  to  the 
suit,  of  whom  mention  is  made  in  the  pleading. 

The  names  of  such  persons,  vi2.,  the  Christian  name  and 
surname,  or  name  of  dignity^  must  in  general  be  given;  but 
if  not  within  the  knowledge  of  the  party  pleading,  an  allega- 
tion to  that  effect  should  be  made,  and  such  allegation  will 
excuse  the  omission  of  name. 

A  mistake  in  the  name  of  a  party  to  the  suit  is  ground 
for  plea  in  abatement  only,  and  cannot  be  objected  as  a 
variance  at  the  trial;  but  the  name  of  a  person  not  party, 
is  a  point  on  which  the  proof  must  correspond  with  the 
averment,  under  peril  of  a  fatal  variance. 

EULE  V. 

THB  PLEADINGS   MUST   SHOW   TITLE.*    [354] 

When,  in  pleading,  any  right  or  authority  is  set  up  in 
respect  of  property,  personal  or  real,  some  title  to  that 
property  must  of  course  be  alleged  in  the  party,  or  in  some 
other  person  from  whom  he  derives  his  authority.  So  if  a 
party  be  charged  with  any  liability,  in  respect  of  property, 
personal  or  real,  his  title  to  that  property  must  be  alleged. 

I.  Where  a  party  alleges  a  title  in  himself,  or  in  another 
whose  authority  he  pleads. 

1.  It  is  often  sufficient  to  allege  a  title  of  possession  only.^ 

The  form  of  laying  a  title  of  possession,  in  respect  of 
goods  and  chattels,  is  either  to  allege  that  they  were  the 
**  goods  and  chattels  of  the  plaintiff,'*  or  that  he  was  **  law- 
fully possessed  of  them  as  of  his  own  property.**  [355] 
Witii  respect  to  corporeal  hereditaments,  the  form  is,  either 
to  allege  that  the  close,  etc.,  was  the  **  close  of  **  the  plaintiff, 
or  that  he  was  **  lawfully  possessed  of  a  certain  close,**  etc. 
With  respect  to  incorporeal  hereditaments,  a  title  of  posses- 
sion is  generally  laid  by  alleging  that  the  plaintiff  was  pos- 
sessed of  the  corporeal  thing,  in  respect  of  which  the  right 
is  claimed,  and  by  reason  thereof  was  entitled  to  the  right 

9.  Com.  Dig.,  Pleader,  3,  n.  9;  1.  This  is  always  aufficient  as 
Bract.,  372b,  373b;  1  Chitty's  PI.  367.     a^nst  a  mere  wrongdoer. 
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at  the  time  in  question;  for  example,  that  he  **  was  pos- 
sessed of  a  certain  messuage,  etc.,  and  by  reason  thereof, 
during  all  the  time  aforesaid,  of  right  ought  to  have  had 
common  of  pasture,*'  etc. 

A  title  of  possession  is  applicable,  that  is,  will  be  suffi- 
ciently sustained  by  the  proof,  in  all  cases  where  the  inter- 
est is  of  a  present  and  immediate  kind.  Thus,  when  a  title 
of  possession  is  alleged,  with  respect  to  goods  and  chattels, 
the  statement  will  be  supported  by  proof  of  any  kind  of 
present  interest  in  them,  whether  that  interest  be  temporary 
and  special,  or  absolute  in  its  nature.  So  where  a  title  in 
possession  is  alleged  in  respect  of  corporeal  or  incorporeal 
hereditaments,  it  will  be  sufficiently  maintained  by  proving 
any  kind  of  estate  in  possession,  whether  fee  simple,  fee  tail, 
for  life,  for  term  of  years,  or  otherwise.  [356]  On  the  other 
hand,  with  respect  to  any  kind  of  property,  a  title  of  posses- 
sion would  not  be  sustained  in  evidence  by  proof  of  an 
interest  in  remainder  or  reversion  only;  and,  therefore,  when 
the  interest  is  of  that  description,  the  preceding  forms  are 
inapplicable,  and  title  must  be  laid  in  remainder  or  re- 
version, according  to  the  fact. 

Where  a  title  of  possession  is  applicable,  the  allegation 
of  it  is,  in  many  cases,  sufficient,  in  pleading,  without  show- 
ing title  of  a  superior  kind.  The  rule  on  this  subject  is  as 
follows:  That  it  is  sufficient  to  allege  possession  as  against 
a  wrong-doer,  or,  in  other  words,  that  it  is  enough  to  lay  a 
title  of  i)ossession  against  a  person  who  is  stated  to  have 
committed  an  injury  to  such  possession,  having,  as  far  as 
it  appears,  no  title  himself.* 

This  rule,  as  to  alleging  possession  against  a  wrong-doer, 
seems  not  to  hold  in  replevin.  [358]  For  in  that  action  it 
is  held  not  to  be  sufficient  to  state  a  title  of  i)ossession,  even 
in  a  case  where  it  would  be  allowable  in  trespass,  by  virtue 
of  the  rule  above  mentioned.* 

8.  1   Oh»tty*«   Plead.    •368;    Wills'  den  v.  Huwey,  2  Lutw.  1231,  Carth., 

Gould's  Plead.,  19,  37.  9,  Ld.  Ray.,  333,  S.  C;  but  see  Adams 

8.  Hjawkins  ▼.  Eocles,  2  Bos.  k  Pull.  ▼.  Cross,  2  Vent.  181.    See,  however, 

359,  361,  n.  a;  per  Buller,  J.,  Dovas-  Wills'   Gould's  Plead.,  37;    Kelly   v. 

ton  v.  Payne,  H.  Bl.,  530,   1  Saund.  Lewis,  38  Colo.  18;  Frank  ▼.  Symons, 

846  e,  n.  2,  2  Saund.  285,  n.  3;  Saun-  35  Mont.  56. 
52 
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This  role  has,  also,  little  or  no  application  in  real  or 
mixed  actions;  for  in  these  an  injury  to  the  possession  is 
seldom  alleged;  the  question  in  dispute  being,  for  the  most 
part,  on  the  right  of  possession,  or  the  right  of  property. 
[359] 

Where  this  rule  as  to  alleging  possession  against  a  wrong- 
doer does  not  apply,  there,  though  the  interest  be  present 
or  possessory,  it  is,  in  general,  not  sufficient  to  state  a  title 
of  possession,  but  some  superior  title  must  be  shown. 

2.  Where  a  title  of  possession  is,  upon  the  principles 
above  explained,  either  not  applicable,  or  not  sufficient,  the 
title  should,  in  general,  be  stated  in  its  full  and  precise 
extent.  [360] 

Upon  this  head,  two  subjects  of  remark  present  them- 
selves,—  the  allegation  of  the  title  itself,  and  the  statement 
of  its  derivation. 

With  respect  to  the  allegation  of  the  title  itself^  there  are 
certain  forms  used  in  pleading,  appropriate  to  each  differ- 
ent kind  of  title,  according  to  all  the  different  distinctions 
as  to  tenure,  quantity  of  estate,  time  of  enjoyment,  and  num- 
her  of  owners.^ 

With  respect  to  the  derivation  of  the^title,  there  is  a  lead- 
ing distinction,  on  this  subject,  between  estates  in  fee  simple 
and  particular  estates,  [361] 

In  general,  it  is  sufficient  to  state  a  seisin  in  fee  simple 
per  se;  that  is,  simply  to  state  (according  to  the  usual  form 
of  alleging  that  title)  that  the  party  was  **  seised  in  his 
demesne  as  of  fee  of  and  in  a  certain  messuage,*'  &c.,  with- 
out showing  the  derivation,  or  (as  it  is  expressed  in  plead- 
ing) the  commencement  of  the  estate.  So  though  the  fee  be 
conditional  or  determinable  on  a  certain  event,  yet  a  seisin 
in  fee  may  be  alleged,  without  showing  the  commencement 
of  the  estate.*^ 

However,  it  is  sometimes  necessary  to  show  the  derivation 
of  the  fee;  viz.,  where,  in  the  pleading,  the  seisin  has  already 
been  alleged  in  another  person^  from  whom  the  present 
party  claims.  [362]    In  such  case  it  must,  of  course,  be 

4.  See  2  Chitty'e  Plead.  (Ist  Ed.),  5.  See  Wills'  Gould's  Plead.,  22  and 
554,  573.  notes. 
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shown  how  it  passed  from  one  of  these  persons  to  the  other. 

With  respect  to  particular  estates,  the  general  role  is 
that  the  commencement  of  particnlar  estates  must  be 
shown.®  If,  therefore,  a  party  sets  up  in  his  own  favor  an 
estate  tail,  an  estate  for  life,  a  term  of  years,  or  a  tenancy 
at  will,  he  must  show  the  derivation  of  that  title  from  its 
commencement,  that  is,  from  the  last  seisin  in  fee  simple; 
and  if  derived  by  alienation  or  conveyance,  the  substance 
and  effect  of  such  conveyances  should  be  precisely  set  forth. 
[363] 

To  the  rule  that  the  commencement  of  particular  estates 
must  be  shown,  there  is  this  exception,  that  it  need  not  be 
shown  where  the  title  is  alleged  by  way  of  inducement  only.^ 
[364] 

On  the  subject  of  the  derivation  of  title,  the  following 
additional  rules  may  be  collected  from  the  books:  — 

First,  where  a  party  claims  by  inheritance,  he  must,  in 
general,  show  how  he  is  heir,  viz.,  as  son  or  otherwise,®  and 
if  he  claims  by  mediate,  not  immediate,  descent,  he  must  show 
the  pedigree;  for  example,  if  he  claims  as  nephew,  he  must 
show  how  nephew.*  [365] 

Secondly,  where  a  party  claims  by  conveyance  or  aliena- 
tion, the  nature  of  the  conveyance  or  alienation  must,  in 
general,  be  stated;  as  whether  it  be  by  devise,  feoffment, 
etc. 

Thirdly,  the  nature  of  the  conveyance  or  alienation  should 
be  stated  according  to  its  legal  effect  rather  than  its  form 
of  words. 

6.  Co.  Litt.,  303  b;  Scilly  v.  Dally,  Oar.,  138;  Lodge  v.  Frye,  Cro.  Jac, 
2  Salk.  662,  Carth.,  444,  S.  C;  Searl  52;  Adams  v.  Cross,  2  Vent.  181; 
V.  Bunnion,  2  Mod.  70;  Johns  v.  Whit-      Wade  v.  Baker,  Ld.  Ray.,  130. 

ley,  3  Wils.  72;  Hendy  v.  Stephenson,  8.  Denham  v.   Stephenson,   1   Salk. 

10  East.  60,  Rast.  Ent.,  656,  and  the  355;     The     Duke     of    Newcastle    v. 

case  of  title   derived  from  the  king  Wright,  1  Lev.  190,  1  Ld.  Raym.  202. 

is  no  exception.    1  Saund.  186  d,  n.  1.  9.  Dumsday    v.    Hughes,  3  Bos.  & 

7.  Com.  Dig.,  Pleader,  E.  19,  C.  43;  Pull.  453;  Blackborough  v.  Davis,  12 
Blockley  v.  Slater,  Lutw.,  120;  Searl  Mod.  619;  and  see  Roe  v.  Lord,  2 
V.  Bunnion,  2  Mod.  70;  Silly  v.  Dally,  Black.  Rep.  1099,  and  the  cases  there 
Carth.,   444;    Skevill   v.  Avery,   Cro.  cited. 
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Fonrthly,  where  the  nature  of  the  conveyance  is  snch 
that  it  would,  at  common  law,  be  valid  without  deed  or 
writing,  there  no  deed  or  writing  need  be  alleged  in  the 
pleading,  though  such  document  may  in  fact  exist;  but 
where  the  nature  of  the  conveyance  requires,  at  common 
law,  a  deed  or  other  written  instrument,  such  instrument 
must  be  alleged.  [367] 

There  is  one  case,  however,  in  which  a  deed  is  usually 
alleged  in  pleading,  though. not  necessary,  at  common  law, 
to  the  conveyance,  and  which,  therefore,  in  practice  at  least, 
forms  an  exception  to  the  above  rule.  [368]  For  in  making 
title  under  a  lease  for  years  by  indenture,  it  is  usual  to 
plead  the  indenture,^  though  the  lease  was  good  at  common 
law  by  parol,  and  needs  to  be  in  writing  only  where  the  term 
is  of  more  than  three  years'  duration,  and  then  only  by  the 
statute  of  frauds. 

On  the  other  hand,  in  the  case  where  a  demise  by  husband 
and  wife  is  pleaded,  it  seems  that  it  is  not  necessary  to 
show  that  it  was  by  deed;  and  yet  the  lease,  if  without  deed, 
is  at  common  law  void  as  to  the  wife,  after  the  death  of 
the  husband,  and  is  not  within  the  stat.  32  Hen.  VHI.,  c.  28, 
sect.  1,  which  gives  efficacy  to  leases  by  persons  having  an 
estate  in  right  of  their  wives,  etc.,  only  where  such  leases 
are  **  by  writing  indented,  under  seal.''  The  reason  seems 
to  be  that  a  lease  by  husband  and  wife,  though  without 
deed,  is  good  during  the  life  of  the  husband.* 

Thus  far  with  respect  to  the  allegation  of  title,  in  its  full 
and  precise  extent  Another  mode,  however,  of  laying  title, 
still  remains  to  be  considered. 

.  3.  Where  a  title  of  possession  is  inapplicable  or  insuffi- 
cient, it  is  not  always  necessary  to  allege  the  title  in  its  full 
and  precise  extent;  for  in  lieu  of  this  it  is  occasionally 
sufficient  to  allege  what  may  be  called  a  general  freehold 
title.  [369]  In  a  plea  in  trespass  quare  clausum  fregit,  or 
an  avowry  in  replevin,  if  the  defendant  claim  an  estate  of 
freehold  in  the  locus  in  quo,  he  is  allowed  to  plead  generally 

1.  2  Chitty'8  Plead.  (Ist  Ed.),  555.     Cro.   Eliz.,   438;    Childeg   ▼.   Weaoot, 
8.  2  Saund.  180  a,  n.  9;   Wiscot's     ibid  482,  Dyer,  91  b. 
Case,  2  Rep.  61  b;  Bateman  v.  Allen, 
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that  the  place  is  his  ^^  close,  soU,  and  freehold/'  This  is  called 
the  plea  or  avowry  of  libeonun  tenementuiiL' 

This  allegation  of  a  general  freehold  title  will  be  sus- 
tained by  proof  of  any  estate  of  freehold,  whether  in  fee,  in 
tail,  or  for  life  only,  and  whether  in  possession  or  expectant 
on  the  determination  of  a  term  of  years.  [370]  But  it  does 
not  apply  to  the  case  of  a  freehold  estate  in  remainder  or 
reversion,  expectant  on  a  particular  estate  of  freehold,  nor 
to  copyhold  tenure. 

The  plea  of  avowry  of  liberum  tenementum  is  the  only 
case  of  usual  occurrence  in  modem  practice  in  which  the 
allegation  of  a  general  freehold  title,  in  lieu  of  a  precise 
allegation  of  title,  is  sufficient. 

In  alleging  a  general  freehold  title,  it  is  not  necessary  to 
show  its  commencement. 

U.  Where  a  party  alleges  title  in  his  adversary.  [371] 
The  rule  on  this  subject  appears  in  general  to  be,  that  it  is 


8.  "Although  a  special  plea,  alleg- 
ing the  po9$eMary  title  to  be  in  thA 
defendant,  and  not  giving  color,  is  ill, 
as  amounting  to  the  general  issue,  in 
trespass  quare  elau9um  f regit;  yet  the 
plea  of  liherum  tenementum  ( that  the 
locus  in  quo  was  the  defendant's  free- 
hold), has,  by  a  long  series  of  author- 
ities, ancient  and  modern,  been  sanc- 
tioned, as  a  good  special  plea  in  that 
action,  though  it  never  gives  color." 
Wills'  Gould's  Plead.,  620. 

"  Form  of  plea,  of  libebum  tene- 
mentuh,  iit  tbe8pas8  quabe  oiau- 
8um  fbegit. 

And  for  a  further  plea  in  this  be- 
half, as  to  the  breaking  and  entering 
the  said  close,  in  which,  Ac.,  in  the 
said  declaration  mentioned,  and  with 
feet  in  walking,  treading  down, 
trampling  upon,  consuming,  and 
spoiling  the  grass  and  herbage  then 
and  there  growing,  the  said  C  D,  by 
leave  of  the  court  here  for  this  pur- 
pose first  had  and  obtained,  according 
to  the  form  of  the  statute,  in  such 


case  made  and  provided,  says  that  the 
said  A  B  ought  not  to  have  and  main- 
tain his  aforesaid  action  thereof 
against  him,  because,  he  says,  that 
the  said  close,  in  the  said  declaration 
mentioned,  and  in  which,  &c.,  now  is, 
and  at  the  said  several  times  when, 
Ac.,  was  the  close,  soil,  and  freehold 
of  him,  the  said  C  D,  Wherefore  he, 
the  said  O  D,  at  the  said  several 
times,  when,  Ac.,  broke  and  entered 
the  said  close,  in  which,  &c.,  and  with 
feet  in  walking,  trod  down,  trampled 
upon,  consumed,  and  spoiled  the  grass 
and  herbage  then  and  there  growing, 
as  he  lawfully  might,  for  the  cause 
aforesaid,  which  are  the  same  tres- 
passes in  the  introductory  part  of  this 
plea  mentioned,  and  whereof  the  said 
A  B  hath  above  complained;  and  this 
the  said  O  D  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the 
said  A  B  ought  to  have  or  maintain 
his  aforesaid  action  thereof  against 
him.  2  Chitty's  Plead.  (1st  Ed.), 
551. 
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not  necessary  to  allege  title  more  precisely  than  is  sufficient 
to  show  a  liability  in  the  party  charged,  or  to  defeat  his 
present  claim. 

To  answer  the  purpose  of  showing  a  liability  in  the  party 
charged,  it  is,  in  most  cases,  sufficient  to  allege  a  title  of 
possession,  the  forms  of  which  are  similar  to  those  in  which 
the  same  kind  of  title  is  alleged  in  favor  of  the  party 
pleading. 

A  title  of  possession,  however,  cannot  be  sustained  in 
evidence,  except  by  proving  some  present  interest  in  chat- 
tels or  actual  possession  of  land.  If,  therefore,  the  interest 
be  by  way  of  reversion  or  remainder,  it  must  be  laid  accord- 
ingly, and  the  title  of  possession  is  inapplicable.  So  there 
are  cases  in  which  to  charge  a  party  with  mere  possession 
would  not  be  sufficient  to  show  his  liability.  [372]  Thus  in 
declaring  against  him  in  debt  for  rent,  as  assignee  of  a  term 
of  years,  it  would  not  be  sufficient  to  show  that  he  was 
possessed,  but  it  must  be  shown  that  he  was  posssessed  as 
assignee  of  the  term. 

Where  a  title  of  possession  is  thus  inapplicable  or  in- 
sufficient, and  some  other  or  superior  title  must  be  shown, 
it  is  yet  not  necessary  to  allege  the  title  of  an  adversary 
with  as  much  precision  as  in  the  case  where  a  party  is 
stating  his  own,  and  it  seems  sufficient  that  it  be  laid  fully 
enough  to  show  the  liability  charged.  Therefore,  though 
it  is  the  rule,  with  respect  to  a  man's  own  title,  that  the  com- 
mencement of  particular  estates  should  he  shown,  unless 
alleged  by  way  of  inducement,  yet  in  pleading  the  title  of  an 
adversary,  it  seems  that  this  is,  in  general,  not  necessary. 
So  in  cases  where  it  happens  to  be  requisite  to  show  whence 
the  adversary  derived  his  title,  this  may  be  done  with  less 
precision  than  where  a  man  alleges  his  own.  And,  in  gen- 
eral, it  is  sufficient  to  plead  such  title  by  a  que  estate;  that 
is,  to  allege  that  the  opposite  party  has  the  same  estate,  or 
that  the  same  estate  is  vested  in  him,  as  has  been  prece- 
dently  laid  in  some  other  person,  without  showing  in  what 
manner  the  estate  passed  from  the  one  to  the  other.*  [373] 

4.  As  to  making  title  by  a  que  es-     Dig.,  Pleader,  E.  23,  E.  24;  Co.  Litt., 
tate,  see  the  Atorney  General  v.  Mel-      121  a. 
ler,  Hardr.,  459;  Doct.  PI.,  302;  Com. 
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The  title  shown,  both  where  it  is  laid  in  the  party  himself, 
or  the  person  whose  authority  he  pleads,  and  where  it  is 
laid  in  his  adversary,  must,  in  general,  when  issue  is  taken 
upon  it,  be  strictly  proved.  [374] 

The  rule  which  requires  that  title  should  be  shown,  is 
subject  to  the  exception  that  no  title  need  be  shown  where 
the  opposite  party  is  estopped  from  denjing  the  title.  [375] 

RULE  VI. 

THE  PLEADINGS  MUST  SHOW  AUTHORITY.    [377] 

In  general,  when  a  party  has  occasion  to  justify  under  a 
writ,  warrant,  precept,  or  any  other  authority  whatever, 
he  must  set  it  forth  particularly  in  his  pleading.  And  he 
ought  also  to  show  that  he  has  substantially  pursued  such 
authority.^ 

In  all  cases  where  the  defendant  justifies  under  judicial 
process,  he  must  set  it  forth  particularly  in  his  plea,  and 
it  is  not  suflScient  to  allege  generally  that  he  committed  the 
act  in  question  by  virtue  of  a  certain  writ  or  warrant  di- 
rected to  him.  [378]  But  on  this  subject  there  are  some 
important  distinctions  as  to  the  degree  of  particularity 
which  the  rules  of  pleading  in  different  cases  require:  1.  It 
is  not  necessary  that  any  person  justifjing  under  judicial 
process  should  set  forth  the  cause  of  action  in  the  original 
suit  in  which  that  process  issued.^  2.  If  the  justification  be 
by  the  officer  executing  the  writ,  he  is  required  to  plead  such 
writ  only,  and  not  the  judgment  on  which  it  was  founded. 
But  if  the  justification  be  by  a  party  to  the  suit,  or  by  any 
stranger,  except  an  officer,  the  judgment,  as  well  as  the  writ, 

must  be  set  forth.^  [379]    3.  Where  it  is  an  officer  who 

»  — _— — ^—. — ^_.i_ 

5.  "  Regularly,   whensoever  a  man  6.  Rowland   v.   Veale,    Cowp.,    18 ; 

doth  anything  by  force  of  a  warrant  Belk  v.   Broadbent,   3   T.  R.   183;    1 

or  authority,  he  must  plead  it."    Co.  Saund.  9Z,  n.  2. 

Litt.,  283  a;  ibid,  303  b;  Com.  Dig.,  7.  Per  Holt,  C.  J.,  Britton  v.  Cole, 

Pleader,  R  17;   1  Saund.  298,  n.  1;  Oirth.,  443;  1  Salk.  408,  S.  C;  Tur- 

Lamb  v.  Mills,  4  Mod.  377;  Matthews  ner  v.  Felgate,   1  Lev.  95;   Cotes  v. 

▼.  Cary,  3  Mod.  137;   Carth.,  73,  S.  Michill,  3  Lev.  20;  per  De  Grey,  C.  J., 

C;  Collet  V.  Lord  Keith,  2  East.  260;  Barker  v.  Brabam,  3  Wils.  368.    But 

fielw.,  N.  P.  826.  in  Britton  ▼.  Cole,  1  Salk.  408,  it  is 
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justifleSi  he  most  show  that  the  writ  was  returned,  if  it  was 
such  as  it  was  his  duty  to  return,  and  all  mesne  process  is 
of  that  description.  But  in  general  a  writ  of  execution  need 
not  be  returned,  and  therefore  no  return  of  it  need  in  gen- 
eral be  alleged.®  However,  it  is  said  that,  **  if  any  ulterior 
process  in  execution  is  to  be  resorted  to,  to  complete  the 
justification,  there  it  may  be  necessary  to  show  to  the  court 
the  return  of  the  prior  writ,  in  order  to  warrant  the  issuing 
of  the  other."  Again,  there  is  a  distinction  as  to  this  point 
between  a  principal  and  a  subordinate  officer:  ^^  The 
former  shall  not  justify  under  the  process  unless  he  has 
obeyed  the  order  of  the  court  in  returning  it;  otherwise  it  is 
of  one  who  haa  not  the  power  to  procure  a  return  to  be 
made."  4.  Where  it  is  necessary  to  plead  the  judgment, 
that  may  be  done  (if  it  was  a  judgment  of  a  superior  court) 
without  setting  forth  any  of  the  previous  proceedings  in 
the  suit  [380]  5.  Where  the  justification  is  founded  on 
process  issuing  out  of  an  inferior  English  court,  or  (as  it 
seems)  a  court  of  foreign  jurisdiction,  the  nature  and  extent 
of  the  jurisdiction  of  such  court  ought  to  be  set  forth,  and 
it  ought  to  be  shown  that  the  cause  of  action  arose  within 
that  jurisdiction,  though  a  justification  founded  on  process 
of  any  of  the  superior  courts  need  not  contain  such  allega- 
tions. And  in  pleading  a  judgment  of  inferior  courts  the 
previous  proceedings  are,  in  some  measure,  stated.  But  it 
is  allowable  to  set  them  forth  with  a  taliter  processum  est; 
thus,  that  A  jB^  at  a  certain  court,  etc.,  held  at,  etc.,  levied 
his  plaint  against  (7  D^  in  a  certain  plea  of  trespass  on  the 
case,  or  debt,  etc.  (as  the  case  may  be),  for  a  cause  of  action 
arising  within  the  jurisdiction,  and  thereupon  such  proceed- 
ings were  had,  that  afterwards,  etc.,  it  was  considered  by 
the  said  court  that  the  said  A  B  should  recover  against  the 
said  C  D,  etc. 

said  that  the  court  ^seemed  to  hold  8.  Middleton  y.   Price,   Str.,   1184, 

that,  if  one  comes  in  aid  of  the  offi-  1  Wils.  17,  S.  C;  Cheasley  v.  Barnes, 

cer  at  his  request,  he  may  justify  as  10  East.  73 ;  Rowland  v.  Veale,  Oowp^ 

the  officer  may  do.'*     6ee  Morse  v.  18;  Hoe's  Gaae,  5  Rep.  90;  1  Saund. 

James,    132.     See  Cooley    on    Torts  92,  n.  2. 
(Students'  Ed.),  161. 
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Notwitstanding  the  general  rule  under  consideration,  it 
is  allowable,  where  an  authority  may  be  constituted  ver- 
bally and  generally,  to  plead  it  in  general  terms. 

The  allegation  of  authority,  like  that  of  title,  must  in 
general  be  strictly  proved  as  laid.  [381] 

The  above-mentioned  particulars  of  place,  time,  quality, 
quantity,  and  valvs,  names  of  persona,  title,  and  authority, 
though  in  this  work  made  the  subject  of  distinct  rules,  in 
a  view  to  convenient  classification  and  arrangement,  are  to 
be  considered  but  as  examples  of  that  infinite  variety  of 
circumstances,  which  it  may  become  necessary,  in  different 
cases  and  forms  of  action,  to  particularize,  for  the  sake  of 
producing  a  certain  issue;  for  it  may  be  laid  down  as  a 
comprehensive  rule,  that  — 


RULE  VIL 

XS  GENXBAL,   WHATEVEB  IS  ALLEGED  117  PLEADING,   MTTST  BB 
ALLEGED  WITH  CEBTAINTT.* 

In  pleading  the  performance  of  a  condition  or  covenant, 

it  is  a  rule,  though  open  to  exceptions  that  will  be  presently 
noticed,  that  the  party  must  not  plead  generally  that  he 


9.  "Degrees  of  Certainty, —  Cer- 
tainty in  pleading  is,  according  to 
Lord  Coke,  of  three  sorts  or  degrees, 
viz.:  'Certainty  to  a  common  intent' 
— 'certainty  to  a  certam  intent  in 
general  —  and  certainty  to  a  oertaAn 
intent  in  every  particular*  These  de- 
grees, which  it  would  be  difficult  to 
distinguish  by  exact  logical  defini- 
tions, have  been  sometimes  treated 
as  idle  and  unintelligible  refinements. 
It  seems,  different  degrees  of  cer- 
tainty (however  they  may  be  agreed, 
however,  by  all  common-law  jurists, 
that  they  are  denominated),  are  re- 
quired for  different  kinds  or  classes 
of  pleas:  And  the  objection  to  Lord 
Coke's  denominations  of  them  is  not, 
that  the  law  does  not  recognize  any 


distinction,  in  respect  to  the  requi- 
site degree  of  certainty  in  different 
branches  of  pleading;  but  that  the 
language,  in  which  he  has  endeavored 
to  express  the  distinction,  is  not  suffi- 
ciently precise  and  intelligible,  to  con- 
vey any  very  definite  notion  of  it. 
The  objection  thus  understood,  is  un- 
doubtedly well  founded;  but  we  are 
not,  for  this  reason,  to  discard  all  dis- 
tinction between  different  degrees  of 
certainty  in  pleading:  since  such  de- 
grees are  not  only  recognized  in  legal 
theory;  but  practically  observed,  to 
a  certain  extent  at  least,  in  all  the 
authoritative  precedents.  Without 
attempting,  however,  to  frame  exact 
legal  definitions  of  these  different  de- 
grees of  certainty   (which  —  as  they 
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performed  the  covenant  or  condition,  but  must  show  speci- 
ally the  time,  place,  and  manner  of  performance;  and  even 
though  the  subject  to  be  performed  should  consist  of  several 
different  acts,  yet  he  must  show  in  this  special  way  the  per- 


are  merely  relative,  and  referable  to 
no  fixed  standard  —  would  seem  im- 
possible) —it  may  sufiSce,  perhaps,  to 
present  the  following  general  explan- 
ation of  them. 

The  First  Degree  of  Certainty  in 
Lord  Coke's  enumeration,  and  which 
he  denotes  'certainty  to  a  common 
intent/  is  the  lowest  which  the  rules 
of  pleading  in  any  instance  allow. 
This  degree  is  sufficient  only  in  pleas 
in  hart  rejoinders,  and  such  other 
pleadings,  on  the  part  of  the  defend- 
ant,  as  go  to  the  action;  but  not  in 
dilatory  pleas. 

The  Second  Degree,  or  'certainty 
to  a  certain  intent  in  general,*  is 
higher  than  the  former,  and  is  re- 
quired in  counts,  replications,  and 
other  pleadings  on  the  part  of  the 
plaintiff;  as  also  in  indictments  and 
informations;  it  being  deemed  reason- 
able, that  such  pleadings  as  assert  a 
charge,  either  criminal  or  civil, 
against  the  adverse  party,  should  be 
construed  with  greater  strictness, 
than  those  which  state  his  defence  or 
excuse.  More  precise  explanations  of 
these  two  degrees  of  certainty  have, 
however,  been  attempted.  Thus,  Mr. 
Justice  Buller  observes,  'By  a  com- 
mon intent  I  understand,  that  when 
words  are  used,  which  will  bear  a 
natural  sense,  and  also  an  artificial 
one,  or  one  to  be  made  out  by  ar<7tt- 
ment  or  inference,  the  natural  sense 
shall  prevail.  It  is  simply  a  rule  of 
construction,  and  not  of  addition: 
Common  intent  cannot  add  to  a  sen- 
tence words  which  are  omitted.'  But 
where  'certainty  to  a  certain  intent 


in  general*  is  required,  if  words  are 
used  which  will  bear  these  two  senses, 
they  may  be  taken,  it  seems,  either 
way  against  the  party  pleading; 
though  as  against  the  adverse  party, 
they  can  be  understood  only  in  their 
natural  sense:  so  that  if  either  sense 
will  operate  against  the  pleader,  his 
pleading  is  defective.  The  same  dis- 
tinguished judge  again  observes,  that 
by  the  second  degree  of  certainty  is 
meant,  'what,  upon  a  fair  and  rea- 
sonable construction,  may  be  called 
certain,  uHthout  recurring  to  possible 
facts,  which  do  not  appear;  *  i.  e. 
without  denying,  or  avoiding  by  an- 
ticipation, possible  facts,  which  may 
operate  against  him;  and  on  the  o^er 
hand,  without  the  aid  of  any  suppos- 
able  facts  or  circumstances,  not  al- 
leged by  him. 

Certainty  of  the  Third  Sort,  or  '  to 
certain  intent  in  every  particular,* 
requires  the  utmost  fullness  and  par- 
ticularity of  statement,  as  well  as  the 
highest  attainable  accuracy  and  pre- 
cision— leaving,  on  the  one  hand, 
nothing  to  be  supplied  by  intendment 
or  construction;  and  on  the  other,  no 
supposable  special  answer  unobviated. 
The  rule,  requiring  this  degree  of  cer- 
tainty, is  a  rule  not  of  'construction' 
only,  but  also  of  'addition;*  i.  e.  it 
requires  the  pleader,  not  only  to  an- 
swer fully  what  is  necessary  to  be 
answered;  but  also  to  anticipate  and 
exclude  all  such  supposable  matter,  as 
would,  if  alleged  on  the  opposite  side, 
defeat  his  plea.  This  last  requisite 
affords  a  clear  and  marked  distinc- 
tion between  this,  and  the  two  for- 
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formance  of  each.*  [382]  Thus  in  debt  on  bond,  conditioned 
for  the  payment  of  £30  to  H  8,1  S,  and  A  8,  tarn  cito  as  they 
should  come  to  the  age  of  twenty-one  years,  the  defendant 
pleaded  that  he  paid  those  sums  tarn  cito  as  they  came  of 
age,  and  the  plaintiff  demurred,  because  it  was  not  shown 
when  they  came  of  age,  and  the  certain  times  of  the  pay- 
ment. And  for  this  cause  all  the  court  held  the  plea  to  be 
ill.2 

Yes  this  rule,  requiring  performance  to  be  specially 
shown,  admits  of  relaxation  where  the  subject  comprehends 
such  multiplicity  of  matter  as  would  lead  to  great  prolixity; 
and  a  more  general  mode  of  allegation  is  in  such  cases  allow- 
able. [383]  It  is  open  also  to  the  following  exceptions: 
Where  the  condition  is  for  the  performance  of  matters  set 
forth  in  another  instrument,  and  these  matters  are  in  an 
affirmative  and  absolute  form,  and  neither  in  the  negative 
nor  the  disjunctive,  a  general  plea  of  performance  is  suffi- 
cient. And  where  a  bond  is  conditioned  for  indemnifying 
the  plaintiff  from  the  consequences  of  a  certain  act,  a  gen- 
eral plea  of  non  damnificattis,  viz.,  that  he  has  not  been 
damnified,  is  proper,  without  showing  how  the  defendant 
has  indemnified  him. 

When  in  any  of  these  excepted  cases,  however,  a  general 


mer  kinds  of  certainty.  For  in  those 
two,  nothing  more  is  necessary,  In 
general,  than  to  answer  fully  the  sub- 
stance of  what  is  actually  affirmed  by 
the  adverse  party  —  or  at  most  to 
make  out  a  claim  or  defence,  prima 
facie  sufficient;  without  anticipating 
other  matters,  not  already  appearing 
in  the  pleadings,  but  which  may  pos- 
sibly be  alleged  in  reply. 

This  third  and  highest  degree  of 
certainty  is  required  only  in  such 
pleas  as  are  odious  or  unfavorably 
regarded  in  the  law,  viz.:  pleas  in 
estoppel,  and  dilatory  pleas.  The 
former  are  so  regarded  because  their 
effect  is  to  preclude  the  adverse  party 
from  averring  even  the  truth,  if  in- 


consistent with  the  estoppel  pleaded: 
and  the  latter,  because  their  object  is 
to  defeat  suits  upon  grounds  uncon- 
nected with  their  merits"  Wills' 
Gould's  Plead.,  35-38  and  notes. 

1.  Com.  Dig.,  Pleader,  E.  25,  E.  26, 
2  W.  33;  Halsey  v.  Carpenter,  Cro. 
Jac.,  859;  Wimbleton  v.  Holdrip,  1 
Lev.  303;  Woodcock  v.  Cole,  1  Sid. 
215;  Stone  ▼.  Bliss,  1  Bulst.  43;  Fitz- 
patrick  v.  Robinson,  1  Show.  1;  Aus- 
tin V.  Jervoise,  Hob.,  69,  77;  Brown 
V.  Rands,  2  Vent.  156;  Lord  Evers  v. 
Buckton,  Benl.,  65;  Braban  v.  Bacon, 
Cro.  Eliz.,  916;  Codner  v.  Dalby,  Cro. 
Jac.,  363;  Leneret  v.  Rivet,  ibid,  503; 
1  Saund.  116,  n.  1. 

8.  Halsey  ▼.  Carpenter,  supra. 
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plea  of  performance  is  pleaded,  the  rule  under  discnssion 
still  requires  the  plaintiff  to  show  particularly  in  his  replica- 
tion in  what  way  the  covenant  or  condition  has  been  broken; 

for  otherwise  no  suflBiciently  certain  issue  would  be  at- 
tained.«  [384] 


8.  When  in  any  of  these  excepted 
cases,  however,  a  general  plea  of  per- 
formance is  pleaded,  the  rule  under 
discussion  still  requires  the  plaintiff 
to  show  particularly  in  his  replica- 
tion in  what  way  the  covenant  or 
condition  has  been  broken;  for  other- 
wise no  sufficiently  certain  issue 
would  be  attained.  Thus,  in  an  ac- 
tion of  debt  on  a  bond,  conditioned 
for  performance  of  affirmative  and 
absolute  covenants  contained  in  a  cer- 
tain indenture,  if  the  defendant  pleads 
generally  (as  in  that  case  he  may) 
that  he  .performed  the  covenants  ac- 
cording to  the  condition,  the  plain- 
tiff cannot  in  his  replication  tender 
issue  with  a  mere  traverse  of  the 
words  of  the  plea,  viz.,  that  the  de- 
fendant did  not  perform  any  of  the 
covenants,  etc.,  for  this  issue  would 
be  too  wide  and  uncertain;  but  he 
must  assign  a  breach,  showing  spe- 
cifically in  what  particular,  and  in 
what  manner. 

Not  only  on  the  subject  of  per- 
formance, but  in  a  variety  of  other 
cases,  the  books  afford  illustration  of 
this  general  rule. 

Thus,  in  debt  on  bond,  the  defend- 
ant pleaded  that  the  instrument  was 
executed  in  pursuance  of  a  certain 
corrupt  contract,  made  at  a  time  and 
place  specified,  between  the  plaintiff 
and  defendant,  whereupon  there  was 
reserved  above  the  rate  of  61.  for  the 
forbearing  of  1001.  for  a  year,  con- 
trary to  the  statute  in  such  case  made 
and  provided.    To  this  plea  there  was 


a  demurrer,  assigning  for  cause,  that 
the  particulars  of  the  contract  were 
not  specified,  nor  the  time  of  forbear- 
ance, nor  the  sum  to  be  forborne,  nor 
the  sum  to  be  paid  for  such  forbear- 
ance. And  the  court  held  that  the 
plea  was  bad,  for  not  setting  forth 
particularly  the  corrupt  contract  and 
the  usurious  interest;  and  Bay  ley,  J., 
observed,  that  he  "  had  always  under- 
stood that  the  party  who  pleads  a 
contract  must  set  it  out,  if  he  be  a 
party  to  the  contract."  Hill  v.  Mon- 
tague, 2  M.  &  6.  377;  Hinton  v.  Rof- 
fey,  3  Mod.  35. 

So  an  action  on  the  case  for  a  libel, 
imputing  that  the  plaintiff  was  con- 
nected with  swindlers  and  common 
informers,  and  had  also  been  guilty 
of  deceiving  and  defrauding  divers 
persons,  the  defendant  pleaded  that 
the  plaintiff  had  been  illegally,  fraud- 
ulently, and  dishonestly  concerned 
with,  and  was  one  of,  a  gang  of 
swindlers  and  common  informers,  and 
had  also  been  guilty  of  deceiving  and 
defrauding  divers  persons  with  whom 
he  had  had  dealings  and  transactions. 
To  this  plea  there  was  a  special  de- 
murrer, assiging  for  cause,  inter  alia, 
that  the  plea  did  not  state  the  par- 
ticular instances  of  fraud;  and  though 
the  court  of  common  pleas  gave  judg- 
ment for  the  defendant,  this  judg- 
ment was  afterwards  reversed  upon 
writ  of  error,  and  the  plea  adjudged 
to  be  insufficient,  on  the  ground 
above  mentioned.  J'Anson  v.  Stuart, 
1  T.  R.  748. 
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With  respect  to  all  points  on  which  certainty  of  allegation 
is  required,  in  general  the  allegation,  when  brought  into 
issue,  requires  to  be  proved,  in  substance,  as  laid;  and  the 
relaxation  from  the  ordinary  rule  on  this  subject,  which  is 
allowed  with  respect  to  place,  time,  quantity,  and  value,  does 
not,  generally  speaking,  extend  to  other  particulars.  [388] 

Such  are  the  principal  rules  which  tend  to  certainty,  but 
these  receive  considerable  limitation  and  restriction  from 
some  other  rules  of  a  subordinate  kind;  thus: — 

1.  It  is  not  necessary  in  pleading  to  state  that  which  is 
merely  matter  of  evidence.*  In  other  words,  it  is  not  neces- 
sary, in  alleging  a  fact,  to  state  such  circumstances  as 
merely  tend  to  prove  the  truth  of  the  fact. 

2.  It  is  not  necessary  to  state  matter  of  which  the  court 
takes  notice  ex  officio.  [391] 

Therefore  it  is  unnecessary  to  state  matter  of  law 
[whether  it  be  common  law  or  public  statute  law].  [392] 
For  this  the  judges  are  bound  to  know,  and  can  apply  for 
themselves  to  the  facts  alleged.*^  The  case,  however,  of 
private  acts  of  parliament  is  different;  for  these  the  court 
does  not  officially  notice.* 

Though,  however,  it  is  in  general  unnecessary  to  allege 
matter  of  law,  yet  there  is  sometimes  occasion  to  make  men- 
tion of  it,  for  the  conveniencce  or  intelligibility  of  the  state- 
ment of  fact.  [393]  So  it  is  sometimes  necessary  to  refer 
to  a  public  statute  in  general  terms,  to  show  that  the  case 
is  intended  to  be  brought  within  the  statute;  as,  for  example, 
to  allege  that  the  defendant  committed  a  certain  act  against 
the  form  of  the  statute  in  such  case  made  and  provided;  but 
the  reference  is  made  in  this  general  way  only,  and  there 
is  no  need  to  set  the  statute  forth. 

Besides  points  of  law,  there  are  many  other  matters  of  a 

4.  ''Evidence  shall  never  be  plead-  Garth.,   491.     See,   also,    18   Ed.   II, 

ed,  because  it  tends  to  prove  matter  614,  where  the  pleader  objects  to  an 

in  fact;  and  therefore  the  matter  in  allegation,    ceon'esi   foraque   un   evi- 

fact   shall    be   pleaded.*'      Dowraan's  dcnce  a  Venqueste. 

Case,  9  Rep.  9  b,  and  see  9  Ed.  Ill,  5.  Wills*  Gould's  Plead.,  202,  note. 

5  b,  6  a,  there  cited;  Eaton  v.  South-  6.  So  of  municipal  ordinances  and 

hy,    Willes,    131;    Jermy    v.    Jenny,  foreign  statutes.    Id. 
Raym.,     8;     Groenvelt    v.     Burnell, 
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public  kind,  of  which  the  court  takes  official  notice,  and 
with  respect  to  which,  it  is,  for  the  same  reason,  unneces- 
sary to  make  allegation  in  pleading:  such  as  matters  ante- 
cedently alleged  in  the  same  record,  the  time  of  the  king's 
accession,  his  proclamations,  his  privileges,  the  time  and 
place  of  holding  parliament,  the  time  of  its  sessions  and 
prorogations,  and  its  usual  course  of  proceeding;  the  eccle- 
siastical, civil,  and  maritime  laws;  the  customary  course  of 
descent  in  gavel-kind,  and  borough-English  tenure;  the 
course  of  the  almanac,  the  division  of  England  into  coun- 
ties, provinces,  and  dioceses;  the  meaning  of  English  words, 
and  terms  of  art  (even  when  only  local  in  their  use) ;  legal 
weights  and  measures,  and  the  ordinary  measurement  of 
time;  the  existence  and  course  of  proceeding  of  the  superior 
courts  at  Westminster,  and  the  other  courts  of  general 
jurisdiction;  and  the  privileges  of  the  officers  of  the  courts 
at  Westminster.  [395] 

3.  It  is  not  necessary  to  state  matter  which  would  come 
more  properly  from  the  other  side.^ 

The  meaning  of  this  rule  is  that  it  is  not  necessary  to 
anticipate  the  answer  of  the  adversary.  It  is  sufficient 
that  each  pleading  should,  in  itself,  contain  a  good  prima 
facie  case,  without  reference  to  possible  objections  not  yet 
urged.  But  where  the  matter  is  such  that  its  affirmation  or 
denial  is  essential  to  the  apparent  or  prima  facie  right  of 
the  party  pleading,  there  it  ought  to  be  affirmed  or  denied 
by  him  in  the  first  instance,  though  it  may  be  such  as  would 
otherwise  properly  form  the  subject  of  objection  on  the 
other  side.  [397] 

There  is  an  exception  to  the  rule  in  question,  in  the  case 
of  certain  pleas,  which  are  regarded  unfavorably  by  the 
courts,  as  having  the  effect  of  excluding  the  truth.  Such 
are  all  pleadings  in  estoppel,^  and  the  plea  of  alien  enemy.^ 
[398]  It  is  said  that  these  must  be  certain  in  every  par- 
ticular; which  seems  to  amount  to  this,  that  they  must  meet 

7.  Com.  Dig.,  Pleader,  C.  81;  Stow-  8.  Co.  Litt.,  352  b,  303  a;  Dovaaton 

€ll  V.  Ld.  Zouch,  Plow.,  376;  St.  John  v.  Payne,  2  H.  Bl.  530. 

V.  St.  John,  Hob.,  78;  Hotham  v.  East  9.  Wills'  Gould's  Plead.,  422.     Sea 

India  Co.,  1  T.  R.  638.  note  next  supra. 
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and  remove  by  anticipation,  every  possible  answer  of  the 
adversary. 

4.  It  is  not  necessary  to  allege  circumstances  necessarily 
implied.^ 

5.  It  is  not  necessary  to  allege  what  the  law  will  pre- 
8ume.2  [399] 

6.  A  general  mode  of  pleading  is  allowed  where  great 
prolixity  is  thereby  avoided.^  [400] 

7.  A  general  mode  of  pleading  is  often  sufficient  where 
the  allegation  on  the  other  side  must  reduce  the  matter  to 
certainty,*  [403] 

This  rule  comes  into  most  frequent  illustration  in  plead- 
ing performance,  in  actions  of  debt  on  bond.  The  general 
rule  as  to  certainty  requires  that  the  time,  place,  and  man- 
ner of  such  performance  should  be  specially  shown.  [404] 
Nevertheless,  by  virtue  of  the  rule  now  under  consideration, 
it  may  be  sometimes  alleged  in  general  terms  only;  and  the 
requisite  certainty  of  issue  is  in  such  cases  secured  by 
throwing  on  the  plaintiff  the  necessity  of  showing  a  special 
breach  in  his  replication.*  This  course,  for  example,  is 
allowed  in  cases  where  a  more  special  form  of  pleading 
would  lead  to  inconvenient  prolixity. 

Another  illustration  is  afforded  by  the  plea  of  non  damni- 
ficatus,  on  an  action  of  debt  on  an  indemnity  bond,  or  bond 
conditioned  **  to  keep  the  plaintiff  harmless  and  indemni- 
fied,'^ etc.  [405] 

The  rule  under  consideration  is  also  exemplified  in  the 
case  where  the  condition  of  a  bond  is  for  performance  of 
covenants,  or  other  matters,  contained  in  an  indenture,  or 

1.  Vynior's  Case,  8  Rep.  81  b;  Bac.  772;    Aglionby   v.   Towerson,   RaTm., 

Ab.,    Pleas,    etc.,    I.    7;    Com.    Dig.,  400. 

Pleader,   E.   9;    Co.   Litt.,   303  b;    2  4.  Co.  Li tt.,  303  b;  Mints  v.  Beth il, 
Saund.  305  a,  n.  13;  Reg.  Plac.,  101;  Cro.  Eliz.,  749;   1  Saund.  117,  n.  1; 
Sheers  v.  Brooks,  2  H.  Bl.  120;  Han-  2  Saund.  410,  n.  3;  Church  v.  Brown- 
ford  V.  Palmer,  2  Brod.  A  Bing.  361;  wick,  1  Sid.  334. 
Marsh  v.  Bulteel,  5  Bam.  &  Aid.  507.  5.  Mints  v.  Bethil,  Cro.  Eliz.,  749; 

8.  Wilson   V.  Holiday,  4  M.  &  S.  and  see  Church  ▼.  Brownwick,  1  Sid. 

125;  Chapman  v.  Pickeringill,  2  Wils.      334. 
147;  1  Chitty  (1st  Ed.),  226. 
S.  Comwallis   v.    Savery,   2    Burr. 
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other  instmment  ooUateral  to  the  bond,  and  not  set  forth  in 
the  condition.  [407]  In  this  case,  also,  the  law  often  allows 
a  general  plea  of  performance,  without  setting  forth  the 
manner.* 

But  the  adoption  of  a  mode  of  pleading  so  general  will  be 
improper  where  the  covenants,  or  other  matters  mentioned 
in  the  collateral  instrument,  are  either  in  the  negative  or  the 
disjunctive  form,  and  with  respect  to  such  matters  the  allega- 
tion of  performance  should  be  more  specially  made,  so  as 
to  apply  exactly  to  the  tenor  of  the  collateral  instrumentJ 
[409]  And  the  case  is  the  same  where  the  matters  men- 
tioned in  the  collateral  instrument  are  in  the  disjunctive  or 
alternative  form;  as  where  the  defendant  engages  to  do 
either  one  thing  or  another.®  [410]  Here,  also,  a  general 
allegation  of  performance  is  insufficient;  and  he  should  show 
which  of  the  alternative  acts  was  performed. 

In  pleading  performance,  therefore,  of  the  condition  of  a 
bond,  where  (as  is  generally  the  case)  the  plaintiff  has 
stated  in  his  declaration  nothing  but  the  bond  itself,  with- 
out the  condition,  it  is  necessary  for  the  defendant  to  de- 
mand oyer  of  the  condition,  and  set  it  forth.  [411]  And  in 
pleading  performance  of  matters  contained  in  a  collateral 
instrument,  it  is  necessary  not  only  to  do  this,  but  also  to 
make  profert,  and  set  forth  the  whole  substance  of  the 
collateral  instrument;  for  otherwise  it  will  not  appear  that 
that  instrument  did  not  stipulate  for  the  performance  of 
negative  or  disjunctive  matters,  and  in  that  case  the  gen- 
eral plea  of  performance  of  the  matters  therein  contained 
would  (as  above  shown)  be  improper. 

8.  No  greater  particularity  is  required  than  the  nature 
of  the  thing  pleaded  will  conveniently  admit.® 

Thus,  though  generally  in  an  action  for  injury  to  goods, 

6.  Mints  y.  Bethil,  Cro.  Eliz.,  749;  9.  Bac.  Ab.,  Pleas,  etc.,  B.  5,  5,  and 
Bac.  Ab.,  Pleas,  etc.,  I,  3;  2  Saund.  p.  409,  5th  ed.;  Buckley  y.  Rice 
410,  n.  3;  1  Saund.  117,  n.  1;  Com.  Thomas.  Plow.,  118;  Wimbish  v.  Tail- 
Dig.,  Pleader,  2,  V.  13;  Earl  of  Kerry  bois,  54;  Partridge  y.  Strange,  85; 
V.  Baxter,  4  East.  340.  Plow.,  118,  54,  85;   Hartley  v.  Her- 

7.  Earl  of  Kerry  v.  Baxter,  supra,  ring,  8  T.  R.  130. 

8.  Oglethorpe  y.  Hyde,  Cro.  Elia., 
233. 
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the  quwntity  of  the  goods  must  be  stated,  yet,  if  they  cannot, 
under  the  circumstances  of  the  case,  be  conveniently  ascer- 
tained by  number,  weight,  or  measure,  such  certainty  will 
not  be  required.  [412] 

9.  Less  particulari^  is  required  when  the  facts  lie  more 
in  the  knowledge  of  the  opposite  party  than  of  the  party 
pleading.^  [414] 

The  rule  is  exemplified  in  the  case  of  alleging  title  in  an 
adversary,  where  (as  formerly  explained)  a  more  general 
statement  is  allowed  than  when  title  is  set  up  in  the  party 
himself. 

10.  Less  particularity  is  necessary  in  the  statement  of 
matter  of  inducement,  or  aggravation,  than  in  the  main 
allegation.^  [416] 

This  rule  is  exemplified  in  the  case  of  the  derivation  of 
title;  where,  though  it  is  a  general  rule  that  the  commence- 
ment of  a  particular  estate  must  he  shown,  yet  an  exception 
is  allowed  if  the  title  be  alleged  by  way  of  inducement  only. 

11.  With  respect  to  acts  valid  at  common  law,  but  regu- 
lated, as  to  the  mode  of  performance,  by  statute,  it  is  suffi- 
cient to  use  such  certainty  of  allegation  as  was  sufficient 
before  the  statute.^  [417] 

On  this  subject  the  following  difference  is  to  be  remarked, 
that  "  where  a  thing  is  originally  made  by  act  of  parlia- 
ment, and  required  to  be  in  writing,  it  must  be  pleaded  with 
all  the  circumstances  required  by  the  act;  as  in  the  case  of 
a  will  of  lands,  it  must  be  alleged  to  have  been  made  in 
writing;  but  where  an  act  makes  writing  necessary  to  a 
matter,  where  it  was  not  so  at  the  common  law,  as  where  a 

1.  Rider  v.  Smith,  3  T.  R.  766;  son,  12  Mod.  597;  Chamberlain  v. 
Derisley  v.  Custance,  4  T.  R.  77;  At-  Greenfield,  3  Wils.  292;  Alsope  r. 
torney  General  v.  Meller,  Hard.,  459;  Sytwell,  Yelv.,  17;  Riggs  v.  Bulling- 
Denham  v.  Stephenson,  1  Salk.  355;  ham,  Cro.  Eliz.,  715;  Woolaston  v. 
Robert  Bradshaw's  Case,  9  Rep.  60  b;  Webb,  Hob.,  18;  Bishop  of  Salisbuiya 
Gale  V.  Read,  8  East.  80;  Com.  Dig.,  Case,  10  Rep.  59  b;  1  Saund.  374,  n. 
Pleader,  C.  26.  1. 

2.  Co.  Litt.,  303  a;  Bao.  Ab.,  Pleas,  3.  1  Saund.  276,  n.  2;  211,  n.  2; 
etc..  pp.  322,  348,  5th  ed.;  Com.  Dig.,  Anon.,  2  Salk.  519;  Birch  v.  Bellany, 
Pleader,  C.  31,  C.  43,  E.  10,  E.  18;  12  Mod.  640. 

D(>ct.   PI.,    283;    Wetherell    v.   Clerk- 
53 
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lease  for  a  longer  term  than  three  years  is  required  to  be  in 
writing  by  the  statute  of  f rauds,  it  is  not  necessary  to  plead 
the  thing  to  be  in  writing,  though  it  must  be  proved  to  be 
so  in  evidence/*  [418] 

As  to  the  rule  under  consideration,  however,  a  distinction 
has  been  taken  between  a  declaration  and  a  plea;  and  it  is 
said  that  though  in  the  former  the  plaintiff  need  not  show 
the  thing  to  be  in  writing,  in  the  latter  the  defendant  must.^ 


SECTION  V. 

OP  BULES  WHICH  TBHTD  TO  PKEVENT  OBSCUBITY  AND  COITFUSION  HT 

PLEADING.   [420] 

RULE  I. 

PLEADINGS  MUST  NOT  BE  INSENSIBLE  NOB  BEPUGNANT.* 

First,  if  a  pleading  be  unintelligible  (or,  in  the  language 
of  pleading,  insensible)  by  the  omission  of  material  words, 
etc.,  this  vitiates  the  pleading.* 

Again,  if  a  pleading  be  inconsistent  with  itself,  or  repug- 
nant, this  is  ground  for  demurrer.  But  there  is  this  excep- 
tion: that,  if  the  second  allegation,  which  creates  the  re- 
pugnancy, is  merely  superfluous  and  redundant,  so  that  it 
may  be  rejected  from  the  pleading  without  materially  alter- 
ing the  general  sense  and  effect,  it  shall  in  that  case  be  re- 
jected, at  least,  if  laid  under  a  videlicet,  and  shall  not  vitiate 
the  pleading;  for  the  maxim  is,  utile,  per  inutile,  non 
vitiaturJ  [421] 

4.  Case  v.  Barber,  Raym.,  450.  It  213;  Butt's  Case,  7  Rep.  a;  Hutch^ 
is  to  be  observed,  that  the  plea  was  inson  v.  Jackson,  2  Lut  1324;  Vin. 
at  all  events  a  bad  one  in  reference     Ab.,  Abatement,  D.  a. 

to  the  first  objection.     The  case  is,         $.  Ck>m.  Dig.,  Pleader,  C.  23;  Wjai 

perhaps,  therefore,  not  decisive  as  to  y.  Aland,  1  Salk.  324. 

the  validity  of  the  second.  7.  Gilb.,  C.  P.,  131-2;  The  King  ▼. 

5.  Com.  Dig.,  Pleader,  C.  23;  Wyat  Stevens,  5  East.  255;  Wyat  v.  Aland^ 
y.  Aland,  1  Salk.  324;  Bac.  Ab.,  Pleas,  1  Salk.  324-5;  2  Saund.  291,  n.  1; 
etc.,  I.  4;   Nevill  v.  Soper,  1   Salk.  306,  n.  14;  Co.  Litt.,  303  b. 
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EULE  IL 

PLEADINGS  MUST  NOT  BE  AMBIGUOUS,  OB  BOUBTFUIi,  IN  MEANING ; 
AND  WHEN  TWO  DIPFEBENT  MEANINGS  PBESENT  THEMSELVES, 
THAT  CONSTBUC5TION  SHALL  BE  ADOPTED  WHICH  IS  MOST  UN- 
FAVOBABLE   TO   THE   PABTY   PLEADING.® 

A  pleading,  however,  is  not  objectionable  as  ambigaons 
or  obscure,  U  it  be  certain  to  a  common  intent,^  that  is,  if 
it  be  clear  enough,  according  to  reasonable  intendment  or 
construction,  though  not  worded  with  absolute  precision. 
[423] 

A  negative  pregnant  is  such  a  form  of  negative  expres- 
sion as  may  imply,  or  carry  within  it,  an  aflBrmative.^  [424] 

This  is  considered  as  a  fault  in  pleading;  and  the  reason 
why  it  is  so  considered  is,  that  the  meaning  of  such  a  form 
of  expression  is  ambiguous. 

In  trespass,  for  entering  the  plaintiff's  house,  the  defendant  pleaded,  that  the 
plaintiff's  daughter  gave  him  license  to  do  so;  and  that  he  entered  by  that 
license.  The  plaintiff  replied,  that  he  did  not  enter  J>y  her  license.  This 
was  considered  as  a  negative  pregnant;  and  it  was  held,  that  the  plaintiff 
should  have  traversed  the  entry  by  itself,  or  the  license  by  itself,  and  not  both 
together.^  It  will  be  observed  that  this  form  of  traverse  may  imply,  or  carry 
within  it,  that  a  license  was  given,  though  the  defendant  did  not  enter  by 
that  license.  It  is,  therefore,  in  the  language  of  pleading,  said  to  be  pregnant 
with  that  admission,  viz.,  that  a  license  was  given.'  At  the  same  time,  the 
license  is  not  expressly  admitted;  and  the  effect,  therefore,  is  to  leave  it  in 

8.  Co.  Litt.,  303  b;  Purcell  v.  Brad-  of  assumpsit,  which  is  barred  by  the 
ley,  Yelv.,  36;  Rose  v.  Standen,  2  statute  of  limitations  in  aia  years, 
Mod.  295;  Dovaston  v.  Payne,  2  H.  the  defendant  pleads  that  he  did  not 
Bl.  530;  Thornton  v.  Adams,  5  M.  &  undertake,  etc.,  within  ten  years,  a 
8.  38;  Lord  Huntingtower  ▼.  Gardi-  replication  that  he  did  undertake, 
ner,  1  Bam.  &  Cres.  297;  Fletcher  v.  etc.,  "within  ten  years,"  would  be  an 
Pogson,  3  Bam.  &  Cres.  192.  affirmative  pregnant:  since  it  would 

9.  Long's  Case,  5  Rep.  1219;  Ja<  impliedly  admit  that  the  defendant 
cobs  V.  Nelson,  3  Taunt.  423.  "  Cer-  had  not  promised  within  six  years, 
tain  "  means  here  clear  and  distinct.  And  as  no  proper  issue  could  be  ten- 

1.  See  Wills'  €k>uld's  Plead.,   167,  dered  upon  such  a  plea,  the  plaintiff 

488-495.  should,  for  that  reason,  demur  to  it." 

"The  same  principles  are  applicable  Id.,  494-495. 

to  affirmatives  pregnant.    The  follow-  2.  M3m  v.  C6le,  Cro.  Jac.,  87. 

ing  may  be  taken  as  an  example  of  8.  Bac.  Ab.,  Pleas,  ete.,  p.  420,  5th 

such  an  allegation:   if  to  an  action  ed. 
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doubt  whether  the  plaintiff  means  to  deny  the  license  or  to  deny  that  the 
defendant  entered  by  virtue  of  that  license.  It  is  this  ambiguity  which 
appears  to  constitute  the  fault.4 

This  rule,  however,  against  a  negative  pregnant  appears 
in  modem  times,  at  least,  to  have  received  no  very  strict 
construction.  [425] 

RULE  III. 

PLEADINGS  MUST  NOT  BE  ARGUMENTATIVE.*   [426] 

In  other  words,  they  must  advance  their  positions  of  fact 
in  an  absolute  form,  and  not  leave  them  to  be  collected  by 
inference  and  argument  only. 

It  is  a  branch  of  this  rule  that  two  aflBrmatives  do  not 
make  a  good  issue.  [428]  The  reason  is,  that  the  traverse 
by  the  second  aflBrmative  is  argumentative  in  its  nature. 
Thus  if  it  be  alleged  by  the  defendant  that  a  party  died 
seised  in  fee,  and  the  plaintiff  allege  that  he  died  seised  in 
tail,  this  is  not  a  good  issue.*  The  doctrine,  however,  that 
two  aflSrmatives  do  not  make  a  good  issue,  is  not  taken  so 
strictly  but  that  the  issue  will,  in  some  cases,  be  good,  if 
there  is  suflScient  negative  and  aflSnnative  in  effect,  though 
in  the  form  of  words  there  be  a  double  aflSrmative.  [429] 
Thus  in  debt  on  a  lease  for  years,  where  the  defendant 
pleaded  that  the  plaintiff  had  nothing  at  the  time  of  the 
lease  made,  and  the  plaintiff  replied  that  he  was  seised  in 
fee,  this  was  held  a  good  issue.^ 

Another  branch  of  the  rule  against  argumentativeness  is, 
that  two  negatives  do  not  make  a  good  issue.®  Thus  if  the 
defendant  plead  that  he  requested  the  plaintiff  to  deliver 
an  abstract  of  his  title,  but  that  the  plaintiff  did  not,  when 
so  requested,  deliver  such  abstract,  but  neglected  so  to  do, 

4.  28  Hen.  VI,  7;  Slade  v.  Drake,  Salk.  423,  S.  C;  Murray  v.  East  In- 
Hob.,  295;    Styles'  Pract.  Reg.,  title  dia  Company,  5  Barn.  &  Aid.  215. 
Negative  Pregnant.  6.  Doct.  PL,  349;  6  Hen.  VII,  11, 

5.  Bac.  Ab.,  Pleas,  etc.,  I.  5;  Com.  12. 

Dig.,  E.   3;   Co.  Litt.,  303  a;   Dyer,  7.  Co.  Litt.,  126  a;  Reg.  Plac.,  297. 

43  a;  Wood  v.  Butts,  Cro.  Eliz.,  260;  298;    and   see  Tomlin  v.   Burlace,   1 

Ledeslian  v.  Lubram,  ibid,  870;  Black-  Wils.  6. 

more   v.    Tidderley,    11    Mod.    38;    2  8.  Com.  Dig.,  Pleader,  R,  8. 
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the  plaintiff  cannot  reply  that  he  did  not  neglect  and  refuse 
to  deliver  such  abstract^  but  should  allege  affirmatively  that 
he  did  deliver.^ 

EULE  IV. 

PLEADINGS  MUST  NOT  BE  IN  THE  ALTERNATIVE.*   [430] 

Thus  in  an  action  of  debt  against  a  jailer  for  the  escape 
of  a  prisoner,  where  the  defendant  pleaded  that  if  the  said 
prisoner  did,  at  any  time  or  times  after  the  said  commit- 
ment, etc.,  go  at  large,  he  so  escaped  without  the  knowledge 
of  the  defendant,  and  against  his  will;  and  that  if  any  such 
escape  was  made,  the  prisoner  voluntarily  returned  into 
custody  before  the  defendant  knew  of  the  escape,  etc. ;  the 
court  held  the  plea  bad:  for  **  he  cannot  plead  hypotheti- 
cally  that  if  there  has  been  an  escape,  there  has  also  been 
a  return.  He  must  either  stand  upon  an  averment  that 
there  has  been  no  escape,  or  that  there  have  been  one,  two, 
or  ten  escapes,  after  which  the  prisoner  returned.*^* 


EULE  V. 

PLEADINGS  MUST  NOT  BE  BY  WAY  OF  EECITAL,  BUT  MUST  BE  POSI- 
TIVE IN  THEIB  POBM.^   [431] 

Thus  if  a  declaration  in  trespass,  for  assault  and  battery, 
make  the  charge  in  the  following  form  of  expression:  **  and 

thereupon  the  said  A  B,  by ,  his  attorney,  complains, 

for  that  whereas  the  said  G  D  heretofore,  to  wit,  etc.,  made 
an  assault,'*  etc.,  instead  of  **  for  that  the  said  C  D  hereto- 
fore, to  wit,  etc.,  made  an  assault,'*  etc.,  this  is  bad;  for 
nothing  is  positively  affirmed. 


4 


9.  Martin  y.  Smith,  6  East.  557.  8.  Bac.  Ab.,  Pleas,  etc.,  B.  4;  Sher- 

1.  Griffiths  ▼.  Eyles,  1  Bos.  A  Pul.  land  ▼.  Heaton,  2  Bulst.  214;  Wetten- 

413;  Cook  V.  Cox,  2  M.  &  S.  114;  The  hall  r.  Sherwin,  2  Lev.  206;  Mors  v. 

King  y.  Brereton,  8  Mod.  330;  With-  Thacker,  id.,  193;  Hore  v.  Chapman, 

erley  v.  Sarsfidd,  1  Show.  127.  4.  Bac.  Ab.,  Pleas,  B.  4;  Sherland 

8.  Griffiths  ▼.  Eyles,  1  Bos.  &  Pul.  v.  Heaton,  2  Bulst.  214;   Wilder  ▼. 

413.  Handy,  Str.,  1151,  1162. 
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KULE  VI. 

THnrOS  ABB  TO  BB  PLEABBD  ACOOBDINO  TO  THBIB  LBOAI^  EFFBOT 
OB  OPEBATION.*  [432] 

The  meaning  is,  that  in  stating  an  instrument  or  other 
matter  in  pleading,  it  should  be  set  forth  not  according  to 
its  terms,  or  its  form,  but  according  to  its  effect  in  law. 

There  is  an  exception  in  the  case  of  a  declaration  for 
written  or  verbal  slander,  where  (as  the  action  turns  on  the 
words  themselves)  the  words  themselves  most  be  set  forth; 
and  it  is  not  sufficient  to  allege  that  the  defendant  published 
a  libel  containing  false  and  scandalous  matters,  in  sub* 
stance  as  follows,  etc.,  or  used  words  to  the  effect  following, 
etc.*  [434] 

RULE  VIL 

PLEADINGS  SHOUIJ>  OB8EBVE  THE  KNOWN  AND  ANCIENT  FOBMS  OP 
EXPBESSION,  AS  CONTAINED  IN  APPBOVED  PBECEDENTS.^ 

It  may  be  remarked  with  respect  to  this  rule,  that  the 
allegations  to  which  it  relates  are  of  course  only  those  of 
frequent  and  ordinary  recurrence;  and  that  even  as  to  these 
it  is  rather  of  uncertain  application,  as  it  must  be  often 
doubtful  whether  a  giVen  form  of  expression  has  been  so 
fixed  by  the  course  of  precedent  as  to  admit  of  no  variation. 
[436] 

Another  rule,  connected  in  some  measure  with  the  last, 
and  apparently  referable  to  the  same  object,  is  the  follow- 
ing:— 

KULE  vin. 

PLEADINGS  8H0UIJ>  HAVE  THEIB  PBOPEB  FOBMAL  COMMENCEMENTS 
AND  CONCLUSIONS.* 

This  rule  refers  to  certain  formulae  occurring  at  the 

5.  Bac.  Ab.,  Pleas,  etc.,  I.  7;  Com.  Aid.  503;  Cook  ▼.  Cox,  3  M.  &  S.  110. 
Dig.,  Pleader,  C.  37;  2  Saund.  97,  7.  Slade  v.  Dowlan<]U  S  Bos.  &  Pol. 
and  97  b,  n.  Z;  Barker  ▼.  Lade,  4  570;  Dowland  ▼.  Slade,  5  East.  273; 
Mod.  150;  Howel  ▼.  Richards,  11  Dyster  ▼.  Battye,  3  Barn,  ft  Aid.  448; 
East.  633;  Moore  y.  Earl  of  Plym-  Bayard  ▼.  Malcolm,  1  John.  471,  per 
outh,  3  Bam.  ft  Aid.  66;  Stroud  v.  Kent,  J.,  s.  c,  2  id.  550.  See  Wills' 
Lady  Gerard,  1  Salk.  8;  1  Saund.  235  Gould's  Plead.,  193,  194. 

b,  n.  9.  8.  CJo.    Litt.,    303    b;    Com.    Dig., 

6.  Wright  ▼.  aements,  3  Bam.  ft     Pleader,  £.  27,  E.  28,  B.  32,  E.  33, 
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commencement  of  pleadings  subsequent  to  the  declaration, 
and  to  others  occurring  at  the  conclusion. 

A  formula  of  the  latter  kind,  inasmuch  as  it  prays  the 
judgment  of  the  court  for  the  party  pleading,  is  often  de- 
nominated the  prayer  of  judgment,  and  occurs  in  all  plead- 
ings that  do  not  tender  issue,  but  in  those  only. 

A  plea  to  the  jurisdiction  has  usually  no  commencement 
of  the  kind  in  question.^    Its  conclusion  is  as  follows:  — 

the  said  0  D  prays  Judgment  if  tlie  coart  of  our  lord  the  king  here  will 
pr  ought  to  have  further  cognizance  oi  the  plea  aforesaid.  [437] 

or  (in  some  cases)  thus: — 

the  said  C  D  prays  Judgment  if  he  ought  to  be  conipelled  to  answer  to 
the  said  plea  here  in  court 

A  plea  in  abatement  is  also  usually  pleaded  without  a 
formal  commencement,  within  the  meaning  of  this  rule.  The 
conclusion  is  thus:  — 

in  case  of  plea  to  the  ivrit  or  hill, — 

prays  Judgment  of  the  said  writ  and  dedftratioQ  {or  bill),  and  that  the 
same  may  be  quashed. 

in  case  of  plea  to  the  person, — 

prays  Judgment  if  the  said  A  B  ought  to  be  answered  to  his  said  declara- 
Uon  {or  bill).  [438] 

A  plea  in  bar  has  this  commencement,  called  actio  non:  — 

says  that  the  said  A  B  ought  not  to  hare  or  maintain  his  aforesaid  ac- 
tion against  him*  the  said  O  D,  because  he  says,  etc. 

The  condnsion  is,— 

prays  Judgment  if  the  said  A  B  ou^t  to  have  or  maintain  his  aforesaid 
action  against  him. 

A  replication  to  a  plea  to  the  jurisdiction  has  this  com- 
mencement: — 

F.  4,  F.  6,  G.  1;  Com.  Dig.,  Abate-  of  Chitty's  Pleading.     These  preoe- 

ment,  I.  12;  2  Saund.  209,  n.  1;  per  dents  should  be  carefully  studied. 
Holt,  C.  J.,  Bowyer  y.  Cook,  5  Mod.         9.  1  Chitty's  Plead.  (Ist  Ed.),  450. 
145.    See,  generally,  2d  and  3d  vols. 
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says  that  notwithstanding  anything  by  the  said  C  D  above  alleged,  the 
court  of  our  lord  the  king  here  ought  not  to  be  precluded  from  having 
farther  cognizance  of  the  plea  aforesaid,  because,  he  says,  etc. 

or  this:  — 

says  that  the  said  0  D  ought  to  answer  to  the  said  plea  here  in  courts 
because,  he  says,  etc. 

and  this  condiuiion: — 

wherefore  he  prays  Judgment,  and  that  the  court  here  may  take  cogniz- 
ance of  the  plea  aforesaid,  and  that  the  said  O  D  may  answer  over,  etc. 
[439] 

A  replication  to  a  plea  in  abatement  has  this  commence- 
ment: — 

where  the  plea  was  to  the  lorit  or  hill, — 

says  that  his  said  writ  and  declaration  {or  bill),  by  reason  of  ans^thing 
in  the  said  plea  alleged,  ought  not  to  be  quashed;  because,  he  says,  etC4 

where  the  plea  was  to  the  person, — 

says  that  notwithstanding  anything  in  the  said  plea  alleged,  he,  the  said 
^  B,  ought  to  be  answered  to  his  said  declaration  {or  bill),  because  h« 
says,  etc. 

The  condnsion,  in  most  cases,  is  thus:  — 
where  the  plea  was  to  the  lorit  or  bill, — 

wherefore  he  prays  Judgment,  and  that  the  said  writ  and  declaration 
{or  bill),  may  be  adjudged  good,  and  that  the  said  0  D  may  answer  0Ter» 
etc.  [440] 

where  the  plea  was  to  the  person, — 

wherefore  he  prays  Judgment,  and  that  the  said  €  D  may  answer  over,  etc. 

A  replication  to  a  plea  in  bar  has  this  commencement, 
called  predndi  non:  — 

says  that  by  reason  of  anything  in  the  said  plea  alleged  he  ought  not  to 
be  barred  from  having  and  maintaining  his  aforesaid  action  against 
him,  the  said  0  D,  because,  he  says,  etc. 

The  condnsion  is  thus:  — 
in  debt, — 
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wherefore  he  prays  Judgment,  and  his  debt  aforesaid,  together  with  his 
damages  by  him  sustained  by  reason  of  the  detention  thereof,  to  be  ad- 
Judged  to  him. 

in  covenant, — 

wherefore  he  prays  Judgment,  and  his  damages  by  him  sustained  by 
reason  of  the  said  breach  of  coyenant,  to  be  adjudged  to  him. 

in  trespass, — 

wherefore  he  prays  Judgment,  and  his  damages  by  him  sustained  by 
reason  of  the  committing  of  the  said  trespasses,  to  be  adjudged  to  him. 
[441] 

in  trespass  on  the  case,  in  assumpsit, — 

wherefore  he  prays  Judgment,  and  his  damages  by  him  sustained  by 
reason  of  the  not  performing  of  the  said  several  promises  and  undertak- 
ings, to  be  adjudged  to  him. 

in  trespass  on  the  case  in  general, — 

wherefore  he  prays  Judgment,  and  his  damages  by  him  sustained  by 
reason  of  the  committing  of  the  said  several  grievances,  to  be  adjudged 
to  him. 

And  so,  in  all  other  actions,  the  replication  concludes  with 
a  prayer  of  judgment  for  damages  or  other  appropriate 
redress,  according  to  the  nature  of  the  action.* 

With  respect  to  pleadings  subsequent  to  the  replication, 
in  general,  those  on  the  part  of  the  defendant  follow  the 
same  form  of  commencement  and  conclusion  as  the  plea; 
those  on  the  part  of  the  plaintijff,  the  same  as  the  replication. 

These  forms  are  subject  to  the  following  variations: — 

First,  with  respect  to  pleas  in  abatement  Matters  of 
abatement,  in  general,  only  render  the  writ  abatable  upon 
plea;  but  there  are  others,  such  as  the  death  of  the  plaintiff 
or  defendant  before  verdict  or  judgment  by  default,  that 
are  said  to  abate  it  de  facto,  the  only  use  of  the  plea,  in  such 
cases,  being  to  give  the  court  notice  of  the  fact.  [442] 
Where  the  writ  is  merely  abatable,  the  forms  of  conclusion 
above  given  are  to  be  observed;  but  when  abated  de  facto, 
the  conclusion  must  pray  **  whether  the  court  will  further 

1.  See  2  Chitty'8  Plead.   (Ist  Ed.),  615,  628,  630.  641. 
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proceed;  "  for  the  writ  being  already,  and  ipso  facto,  abated^ 
it  would  be  improper  to  pray  ''  that  it  may  be  quashed." 

Again,  when  a  plea  in  bar  is  pleaded  puis  darreign  con- 
tinuance, it  has,  Instead  of  the  ordinary  actio  non,  a  com- 
mencement and  conclusion  of  actio  non  ulterius. 

So  if  a  plea  in  bar  be  founded  on  any  matter  arising  after 
the  conmiencement  of  the  action,  though  it  be  not  pleaded 
after  a  previous  plea,  and  therefore  not  puis  darreign  con- 
tinuance, yet  it  pursues,  in  that  case  also,  in  its  commence- 
ment and  conclusion,  the  same  form  of  actio  non  ulterius^ 
instead  of  actio  non,  generally. 

Again,  all  pleadings  by  way  of  estoppel  have  a  com- 
mencement and  conclusion  peculiar  to  themselves.  [443] 
A  plea  in  estoppel  has  the  following  commencement:  — 

says  that  the  said  A.  B  ought  not  to  be  admitted  to  say  (stating  the  allega- 
tion to  which  the  estoppel  relates). 

And  the  following  conclusion: — 

wherefore  he  prays  Judgment  if  the  said  A  B  ought  to  be  admitted 
against  his  own  acknowledgment,  by  his  deed  aforesaid  (or  otherwise* 
according  to  the  matter  of  the  estoppel),  to  say  that  (stating  the  allega- 
tion to  which  the  estoppel  relates). 

A  replication,  by  way  of  estoppel,  to  a  plea,  either  in  abate- 
ment or  bar,  has  this  commencement:  — 

says  that  the  said  C  D  ought  not  to  be  admitted  to  plead  the  said  plea  by 
him  abo^e  pleaded;  because  he  says,  etc. 

Its  conclusion,  in  case  of  a  plea  in  abatement,  is  as 
follows :  — 

wherefore  he  prays  Judgment  if  the  said  O  D  ought  to  be  admitted  to  his 
said  plea,  contrary  to  his  own  acknowledgment,  etc,  and  that  he  may 
answer  over,  etc. 

In  case  of  a  plea  in  bar: — 

wherefore  he  prays  Judgment  if  the  said  0  D  ought  to  be  admitted,  con- 
trary to  his  own  acknowledgment,  etc.,  to  plead  that  (stating  the  allega- 
tion to  which  the  estoppel  relates). 

Rejoinders  and  subsequent  pleadings  follow  the  forms  of 
pleas  and  replications,  respectively.  [444] 
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Again,  if  any  pleading  be  intended  to  apply  to  part  only 
of  the  matter  adversely  alleged,  it  must  be  qualified  accord- 
ingly, in  its  commencement  and  conclusion. 

Another  variation  occurs  in  the  action  of  replevin. 
Avowries  and  cognizances,  instead  of  being  pleaded  with 
dctio  non,  commence  thus:  an  avowry,  that  the  defendant 
^^ well  avows;''  a  cognizance,  that  he  ^^well  acknowledges '^ 
the  taking,  etc.;  and  concludes  thus:  that  the  defendant 
**  prays  judgment  and  a  return  of  the  said  goods  and  chat- 
tels, together  with  his  damages,  etc.,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  to  be  ad- 
judged to  him,'*  etc.  And  the  subsequent  pleadings  have 
correspondent  variations. 

Lastly,  when,  in  an  action  of  debt  on  bond,  some  matter 
is  pleaded  in  bar,  tending  to  show  that  the  plaintiff  never 
had  any  right  of  action,  and  not  matter  in  discharge  of  a 
right  once  existing  (as,  for  example,  when  it  is  pleaded  that 
the  bond  was  void  for  some  illegality),  the  plea  in  that  case, 
instead  of  actio  non,  has  the  following  commencement,  com- 
monly called  omerari  non:  — 

sayB  thaJt  he  ought  not  to  he  charged  with  the  said  debt»  by  virtue  of  the 
said  supposed  writing  obligatory,  because,  he  says,  etc. 

And  the  conclusion  is  thus:  — 

wherefore  he  prays  Judgment  if  he  ought  to  be  charged  with  the  said 
debt,  by  virtue  of  the  said  suppoeed  writing  obligatory.  [446] 

While  pleadings  have  thus,  in  general,  the  formal  com- 
mencements and  conclusions,  there  is  an  exception  in  the 
case  of  all  such  pleadings  as  tender  issue.  These,  instead 
of  the  conclusion  with  a  prayer  of  judgment,  as  in  the  above 
forms,  conclude  (in  the  case  of  the  trial  by  jury)  to  the 
country;  or  (if  a  different  mode  of  trial  be  proposed)  with 
other  appropriate  formulae,  as  explained  under  the  second 
rule  of  the  first  section.  Pleadings  which  tender  issue  have, 
however,  the  formal  commencements,  with  the  exception  of 
the  general  issues,  which  have  neither  formal  commence- 
ment nor  conclusion,  in  the  sense  to  which  the  present  rule 
refers. 

In  general,  a  defect  or  impropriety  in  the  commencement 
and  conclusion  of  a  pleading  is  ground  for  demurrer.    But 
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if  the  commencement  pray  the  proper  judgment,  it  seems 
to  be  sufficient,  though  judgment  be  prayed  in  an  improper 
form  in  the  conclusion.  [446]  And  the  converse  case,  as  to 
a  right  prayer  in  the  conclusion,  with  an  improper  com- 
mencement, has  been  decided  the  same  way.^  So  if  judg- 
ment be  simply  prayed,  without  specif  jdng  what  judgment, 
it  is  said  to  be  sufficient;  and  it  is  laid  down  that  the  court 
will,  in  that  case,  ex  officio,  award  the  proper  legal  conse- 
quence. It  seems,  however,  that  these  relaxations  from  the 
rule  do  not  apply  to  pleas  in  abatement;  the  court  requiring 
greater  strictness  in  these  pleas,  with  a  view  to  discourage 
their  use.^ 

The  class  and  character  of  a  plea  depends  upon  these  its 
formula  parts,  which  is  ordinarily  expressed  by  the  maxim, 
conclusio  facit  placitum^  Accordingly,  if  it  commence  and 
conclude  as  in  bar,  but  contain  matter  suflScient  only  to 
abate  the  writ,  it  is  a  bad  plea  in  bar,  and.no  plea  in  abate- 
ment.* [447]  And,  on  the  other  hand,  it  has  been  held  that 
if  a  plea  commence  and  conclude,  as  in  abatement,  and  show 
matter  in  bar,  it  is  a  plea  in  abatement,  and  not  in  bar. 

As  the  commencement  and  conclusion  have  this  effect  of 
defining  the  character  of  the  plea,  so  they  have  the  same 
tendency  in  the  replication  and  subsequent  pleadings.  For 
example,  they  serve  to  show  whether  the  pleading  be  in- 
tended as  in  confession  and  avoidance  or  estoppel,  and 
whether  intended  to  be  pleaded  to  the  whole  or  to  part.* 

RULE  IX. 

A  PLEADING  WHICH   IS   BAD  IN   PABT  IS  BAD  ALTOGETHER.^    [448] 

The  meaning  of  this  rule  is  that,  if  any  material  part  of  a 

8.  Talbot  y.  Hopewood,  Fort.,  335.  6.  For     common     law    precedents, 

3.  The  King  v.  Shakespeare,  10  generally,  see  2d  and  3d  vols.  Chitty 
Kast.  83;  Atwood  v.  Davis,  1  Bam.  A  on  Pleading;  Puterburgh's  (Dl.) 
Aid.  172.  Com.  Law  Plead.  &.  Practice;  Green's 

4.  The  conclusion  makes  the  plea.  (Mich.)  New  Practice;  BurrilPs  (N. 
Rtreet  v.  Hopkinson,  Rep.  temp.  Y.,  before  the  Code)  Practice,  and 
Hardw.,  346;  Medina  v.  Stoughton,  Wentworth  on  Pleading,  10  vols.  In 
1  Ld.  Raym.  593.  this  last  work  I  have  found  preced- 

5.  Medina  v.  Stoughton,  supra;  ents  I  was  unable  to  find  elsewhere. 
Godson  V.  Good,  6  Taunt.  587.  7.  Com.  Dig.,  Pleader,  E.  36,  F.  25^ 
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pleading,  or  in  reference  to  any  of  the  material  things  which 
it  undertakes  to  answer,  or  to  either  of  the  parties  answer- 
ing, the  pleading  be  bad,  though  in  other  respects  it  be  free 
from  objection,  the  whole  of  it  is  open  to  demurrer;  so,  that, 
if  the  objection  be  good,  the  whole  pleading  in  question  is 
overruled,  and  judgment  given  accordingly. 

As  the  declaration  contains  no  commencement  or  conclu- 
sion of  the  kind  to  which  the  last  rule  relates,  so,  on  the  other 
hand,  the  declaration  does  not  fall  within  the  rule  now  in 
question.  [450]  Therefore,  if  a  declaration  be  good  in  part, 
though  bad  as  to  another  part  relating  to  a  distinct  demand 
divisible  from  the  rest,  and  the  defendant  demur  to  the 
whole,  instead  of  confining  his  demurrer  to  the  faulty  part 
only,  the  court  will  give  judgment  for  the  plaintiflP.®  It  is 
also  to  be  observed  that  the  rule  applies  only  to  material 
allegations;  for  where  the  objectionable  matter  is  mere 
surplusage,  its  introduction  does  not  vitiate  the  rest  of  the 
pleading.* 


SECTION  VI. 

ON    BULES    WHICH    TEND   TO    PBEVENT   PROLIXITY   ANB   BELAY    IIT 

PLEADING.    [451] 

RULE  I. 

THESE    MUST    BE    NO    DEPABTURE    IN    PLEADING.^ 

A  departure  takes  place  when,  in  any  pleading,  the  party 

1  Saund.  28,  d.  2;   Webb  v.  Martin,  565;   Amory  v.  Brodrick,  5  Barn,  k 

1  Lev.  48;  Rowe  v.  Tutte,  Willes,  14;  Aid.  712. 

Trueman  v.  Hurst,  1  T.  R.  40;  Web-  9.  Duffield  v.  Scott,  3  T.  R.  377. 
ber  V.  Tivill,  2  Saund.  127;  Duffield  1.  Co.  Litt.,  304;  Richards  v.  Hod- 
V.  Scott,  3  T.  R.  374;  Hedges  v.  Chap-  ges,  2  Saund.  84;  Dudlow  v.  Watch- 
man, 2  Bing.  523;  Earl  of  St.  Ger-  orn,  16  East.  39;  Tolputt  v.  Wells, 
mains  v.  Willan,  2  Bam.  A  Ores.  216.  1  M.  &  S.  395;  Fisher  v.  Pimbley,  11 
8.  1  Saund.  286,  n.  9;  Bac.  Ab.,  East.  188;  Winstone  ▼.  Linn,  1  Bam. 
Pleas,  etc.,  B.  6;  Cutforthay  v.  Tay-  k  Cres.  460.  And  see  the  numerous 
lor,  Raym.,  395;  Judin  v.  Samuel,  1  authorities  collected  in  Com.  Dig., 
New  Rep.  43;  Benbridge  v.  Day,  1  Pleader,  F.  7,  F.  11;  Bac.  Ab.,  Pleas, 
Salk.  218;  Powdick  v.  Lyon,  11  East,  etc.,  L.;   Vin.  Ab.,  tit.  Departure;   X 

Arch.  247,  253. 


Digitized  by  VjOOQ IC 


84Q 


Pbincipal  Bulbs  of  pLEADiira. 


[either  in  point  of  fact  or  in  point  of  law]  deserts  the  gronnd 
that  he  took  in  his  last  antecedent  pleading,  and  resorts  to 
another. 

A  departure  obviously  can  never  take  place  till  the  replu 
cation,  and  it  does  not  occur  so  frequently  in  the  replication 
as  in  the  rejoinder.^  [452] 

In  all  cases  where  the  variance  between  the  former  and  the 
latter  pleading  is  on  a  point  not  material,  there  is  no  de- 
parture.* [457] 

RULE  II. 

WHERE  A  PLEA  AMOUNTS  TO  THE  GENERAL  ISSUE  IT  SHOULD  BE  SO 

PLEADED.*  [459] 

The  meaning  of  the  present  rule  is,  that  if  instead  of 
traversing  the  declaration  in  the  appropriate  form  of  the 


8.  Of  departure  in  the  replication 
the  following  is  an  example.  In  as- 
sumpsit the  plaintiffs,  as  executors, 
declared  on  several  promises  aUeged 
to  have  been  made  to  the  testator  in 
his  lifetime.  The  defendant  pleaded 
that  she  did  not  promise  within  six 
years  before  the  obtaining  of  the  orig- 
inal writ  of  the  plaintiffs.  The  plain- 
tiffs replied  that,  within  six  years  be- 
fore the  obtaining  of  the  original 
writ,  the  letters  testamentary  were 
granted  to  them,  whereby  the  action 
accrued  to  them,  the  said  plaintiffa, 
within  six  years.  The  court  held  this 
to  be  a  departure;  as  in  the  declara- 
tion they  had  laid  promises  to  the 
testator,  but  in  the  replication  al- 
leged the  right  of  action  to  accrue  to 
themselves  as  eooeoutors.  Hickman  v. 
Walker,  Willes,  27. 

8.  Wills'  Gould's  Plead.,  347.  See, 
generally,  as  to  departure,  Wills' 
Gould's  Plead.,  ch.  4. 

4.  Co.  Ltt.,  303  b;  Doct.  ft  Stud., 
271,  272;  Com.  Dig.,  Pleader,  E.  14; 
Bac.  Ab.,  Pleas,  etc.,  pp.  370-376,  5th 
Ed.;  10  Hen.  VI,  16;  22  Hen.  VI,  37; 


Holler  v.  Bush,  Salk.,  394;  Birch  ▼. 
Wilson,  8  Mod.  277;  Lynnet  v.  Wood, 
Cro.  Car.,  157;  Warner  v.  Wainsford, 
Hob.,  127;  Anon.,  12  Mod.  537;  Saun- 
ders's Case,  ibid,  513;  Hallet  v.  Byrt, 
5  Mod.  252. 

"A  special  plea,  ailing  facts 
which  would,  in  evidence,  maintain 
the  general  issue,  does  not,  in  all 
cases,  and  necessarily,  amount  to  the 
general  issue.  For  no  plea — whether 
it  admits  or  denies  that  there  was 
once  a  righ4  of  action— can  properly 
be  said  to  amount  to  the  general  is- 
sue, unless  it  goes  in  denial  of  the 
declaration. 

Thus  in  assiunpsit — payment — re- 
lease, accord,  etc.,  all  which  admit 
that  the  alleged  oause  of  action  once 
existed — as  also,  infancy,  coverture, 
duress,  usury,  etc,  which  deny  that 
it  ever  existed,  may  respectively  be 
pleaded  specially;  although  each  of 
these  defences  would,  in  evidence, 
maintain  the  general  issue.  For  they 
all  admit  the  truth  of  the  declara- 
tion." WiUs'  Gould's  Plead.,  621, 
522. 
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general  issue,  the  party  pleads  in  a  more  special  way  matter 
which  is  constructively  and  in  effect  the  same  as  the  general 
issue,  such  plea  will  be  bad,  and  the  general  issue  ought  to 
be  substituted. 

RTJLE  III. 

SUEPLUSAGE  IS  TO  BE  AVOIDED.^  [465] 

Surplusage  is  here  taken  in  its  large  sense,  aa  including 
unnecessary  matter  of  whatever  description.  To  combine 
with  the  requisite  certainty  and  precision  the  greatest  pos- 
sible brevity  is  now  justly  considered  as  the  perfection  of 
pleading. 

1.  The  rule  prescribes  the  omission  of  matter  wholly 
foreign. 

2.  The  rule  also  prescribes  the  omission  of  matter  which, 
though  not  wholly  foreign,  does  not  require  to  be  stated. 
[466]  Any  matters  will  fall  within  this  description  which, 
under  the  various  rules  enumerated  in  a  former  section  as 
tending  to  limit  or  qualify  the  degree  of  certainty,  it  is  un- 
necessary to  allege;  for  example,  matter  of  mere  evidence, 
matter  of  law,  or  other  things  which  the  court  officially 
notices,  matter  coming  more  properly  from  the  other  side, 
matter  necessarily  implied,  etc. 

3.  The  rule  prescribes,  generally,  the  cultivation  of 
brevity,  or  avoidance  of  unnecessary  prolixity,  in  the  man- 
ner of  statement. 

Surplusage,  however,  is  not  a  subject  for  demurrer;  the 
maxim  being  that  u4;ilef  per  inutile^  non  vitiatur.^  But  when 
any  flagrant  fault  of  this  kind  occurs  and  is  brought  to  the 
notice  of  the  court,  it  is  visited  with  the  censure  of  the 
judges.  They  have  in  such  cases,  on  motion,  referred  the 
pleadings  to  the  master,  that  he  might  strike  out  such 
matter  as  is  redundant  and  capable  of  being  omitted  with- 
out injury  to  the  material  averments,  and  in  a  clear  case 
will  themselves  direct  such  matter  to  be  struck  out;  and  the 

5.  Bristow  v.  Wright,  Doug.,  667;  6.  The  useful  is  not  vitiated  by  the 

Yates  V.  Carlisle,  1  Black.  Rep.  270.     useless. 
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party  offending  will  sometimes  have  to  pay  the  costs  of 
the  application.^ 

This  is  not  the  only  danger  arising  from  surplusage.  [467] 
Though  traverse  cannot  be  taken  on  an  immaterial  allega- 
tion, yet  it  often  happens  that  when  material  matter  is 
alleged,  with  an  unnecessary  detail  of  circumstances,  the 
essential  and  non-essential  parts  of  the  statement  are,  in 
their  nature,  so  connected  as  to  be  incapable  of  separation; 
and  the  opposite  party  is  therefore  entitled  to  include,  under 
his  traverse,  the  whole  matter  alleged.  The  consequence 
evidently  is,  that  the  party  who  has  pleaded  with  such  un- 
necessary particularity  hais  to  sustain  an  Increased  burden 
of  proof,  and  incurs  greater  danger  of  failure  at  the  trial. 


SECTION  VII. 

OP  CBETAIN  MISCELLANEOUS  RULES.    [468] 

These  rules  relate  either  to  the  declaration,  the  plea,  or 
pleadings  in  general,  and  shall  be  considered  in  the  order 
thus  indicated. 

RULE  I. 

THE   DECLARATION    SHOULD   COMMENCE   WITH  A   RECITAL  OF    THE 

ORIGINAL  WRIT.* 

The  commencement  of  the  declaration,  in  personal  actions, 
generally  consists  of  a  short  recital  of  the  original  writ. 

Accordingly,  where  the  writ  directs  the  sheriff  to  summon  the  defend- 
ant, as  in  debt  and  covenant,  the  declaration  begins,  "CD  ytbb  summoned 
to  answer  A  B  of  a  plea,"  etc.  On  the  other  hand,  where  by  the  writ 
the  defendant  is  required  to  be  put  hy  gages  and  safe  pledges,  as  in  tres- 
pass and  trespass  on  the  case,  the  commencement  is,  "CD  was  attached 
to  answer  A  B  of  a  plea,"  etc.  The  declaration  then  proceeds  farther 
to  recHe  the  writ,  by  showing  the  nature  of  the  particular  requisition 

7.  Price   v.    Fletcher,   Cowp.,    727;  Gundry,  3  Bam.  &  Aid.  272;  Brind- 

Bristow  V.    Wright,   Doug.,    667;    1  ley  v.  Dennett,  2  Bing.  184. 

Tidd,  667,  8th  ed.;  Nichol  v.  Wilton,  8.  Com.  Dig.,  Pleader,  (X  12. 
1  Chitty  Rep.  449,  450;  Carmack  t. 
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or  exigency  of  tliat  Instrument;  as,  for  exami^le  (in  debt),  "of  a  plea 

that  he  render  to  the  said  A  B  the  sum  <rf pounds/'  etc.  [469]    In 

debt,  covenant,  detinue,  and  trespass,  nearly  the  whole  original  writ  is 
redted;  but  not  in  trespass  on  the  case.  The  course  was  formerly  the 
same  in  the  latter  action  also;  but  as  this  led  to  an  inconvenient  prolix- 
ity, it  was  by  rule  of  court  provided,  that  in  that  and  some  other  actions 
it  shall  be  sufficient  to  mention  generally  the  nature  of  the  action;  thus: 
"a  plea  of  trespass  upon  the  case,"  etc.;  and  such  summary  form  has 
accordingly  been  since  used. 

RULE  IL 

THE    DECLARATION    MUST    BE    CONFORMABLE     TO     THE    ORIGINAL 

WRIT.*  [471] 

This  rule  is  to  be  taken  subject  to  this  qaallfieation :  that  the  declara- 
tion in  general  may,  and  does,  so  far  vary  from  the  writ,  that  it  states 
the  cause  of  action  more  specially.  [472] 

This  rule  has  lost  much  of  its  practical  importance,  as  it  can  rarely 
now  be  enforced.  For  if  the  declaration  varied  from  the  original,  the 
only  modes  of  objecting  to  the  variance  (unless  the  fault  happened  to 
appear  by  the  recital  in  the  commencement  of  the  declaration)  w^e  by 
plea  in  abatement  or  by  writ  of  error.  But  by  a  change  of  practice, 
explained  in  the  first  chapter,  a  plea  in  abatement,  in  respect  of  such 
variance,  can  now  no  longer  be  pleaded,  and  by  the  statutes  of  jeofails 
and  amendments,  the  objection  cannot  now  be  taken  by  way  of  writ  of 
error  after  verdict;  nor,  if  the  variance  be  in  a  matter  of  form  only,  can 
it  be  taken  after  judgment  by  confession,  nil  didt,  or  non  sum  informaiua. 
[473]  However,  the  effect  of  the  rule  is  still  felt  in  pleading;  for  its 
long  and  ancient  observance  had  fixed  the  frame  and  language  of  the 
declaration  in  conformity  with  the  original  writ  in  each  form  of  action; 
and  by  a  rule  which  has  already  been  considered,  to  depart  from  the 
known  and  established  tenor  of  pleadings  is  a  fault;  consequently,  a 
declaration  must  still  be  framed  in  conformity  with  the  language  of  the 
original  writ  appropriate  to  the  form  of  action,  as  much  as  when  a 
variance  from  the  writ  actually  sued  out  might  have  become  the  sub- 
ject of  a  plea  in  abatement 

RULE  III. 

THE    DECI.ARATION    SHOITLD,    IN    CONCLUSION^    LAT    DAMAGES^    AND 
ALLEGE  PRODUCTION  OF  SUIt/   [474] 

First,  the  declaration  must  lay  damages. 

9.  Com.  Dig.,  Pleader,  C.  13;  Bac.  must  be  allied  specially.  Quincy 
Ab.,  Pleas,  etc.,  B.  4;  Co.  Litt.,  303  Coal  Co.  v.  Hood,  77  111.  75;  Camp- 
a;  Bract.,  431  a,  435  b.  bell  v.  Cook,  86  Tex.  630. 

1.  What  are  called  special  damages 
54 
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In  personal  and  mixed  actions  the  declaration  must 
allege,  in  condnsion,  that  the  injury  is  to  tibe  damage  of  the 
plaintiff,  and  must  specify  the  amount  of  that  damage.  In 
personal  actions  there  is  the  distinction  formerly  explained 
between  actions  that  sound  in  damages  and  those  that  do  not; 
but  in  either  of  these  cases  it  is  equally  the  practice  to  lay 
damages.  There  is,  however,  this  difference:  that  in  the 
former  case  damages  are  the  main  object  of  the  suit,  and 
are,  therefore,  always  laid  high  enough  to  cover  the  whole 
demand;  but  in  the  latter,  the  liquidated  debt  or  the  chattel 
demanded  being  the  main  object,  damages  are  claimed  in 
respect  of  the  detention  only  of  such  debt  or  chattel,  and 
are,  therefore,  usually  laid  at  a  small  sum. 

The  plaintiff  cannot  recover  greater  damages  than  he 
has  laid  in  the  condnsion  of  his  declaration.' 

In  real  actloiis,  no  damagee  are  to  be  laid;  because,  in  these*  the  de- 
mand is  specifically  of  the  land  withheld,  and  damages  are  in  no  degree 
the  object  of  suit  [476] 

Secondly,  the  declaration  should  also  conclude  with  the 
production  of  suit 

This  appUes  to  actions  of  aU  classes,— real,  personal,  and  mixed. 

In  ancient  times,  the  plaintiff  was  required  to  establish  the  truth  of  his 
declaration,  in  the  first  instance,  and  before  it  was  called  into  question 
upon  the  pleading,  by  the  simultaneous  production  of  his  seoia,  that  is, 
a  number  of  persons  prepared  to  confirm  his  allegations.  The  practice 
of  thus  producing  a  seota  gave  rise  to  the  very  ancient  formula,  almost 
invariably  used  at  the  conclusion  of  a  declaration  as  entered  on  record: 
€t  inde  producit  aeoiam;  and  though  the  actual  production  has  for  many 
centuries  fallen  into  disuse,  the  formula  still  remains.^  Accordingly, 
except  the  count  on  a  writ  of  right  and  in  dower,  all  declarations  con* 
stantly  conclude  thus:     "And  therefore  he  brings  his  suit,'*  etc.  [476] 

RULE  IV. 

PLEAS  MUST  BE  PLEADED  IN  DUB  OBDEB.^  [477] 

The  order  of  pleading,  as  established  at  the  present  day, 

is  as  follows:  — 

2.  Com.  Dig.,  Pleader,  C.  84;  Vin.  4.  Wills'     Gould's     Plead.,     94-96; 

Ab.,   Damages,   R.;    Robert  Pilford's  Longueville  v.  Thistleworth,  Ld.  Ray., 

Case,  10  Rep.  117  a,  b.  970. 

8.  Formula  still  in  use. 
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Plea4!. 

1.  To  the  jurisdiction  of  the  court. 

2.  To  the  disability  of  the  person:   |^;  ^  f^^^^^ 

3.  To  the  count  or  declaration. 

'  1.  For  matter  apparent 


4.  To  the  writ: 


1.  To  the  form 
of  the  writ 


on  the  face  of  it. 
^2.  For  matter  dehors 
the  writ. 
2.  To  the  action  of  the  writ. 


5.  To  the  action  itself  in  bar  thereof. 

In  this  order  the  defendant  may  plead  all  these  kinds  of 
pleas  successively.  [478]  Thus  he  may  first  plead  to  the 
jurisdiction,  and,  upon  demurrer  and  judgment  of  re- 
spondeat ouster  thereon,  may  resort  to  a  plea  to  the  dis- 
ability  of  the  person;  and  so  to  the  end  of  the  series. 

But  he  cannot  plead  more  than  one  plea  of  the  same  kind 
or  degree.  Thus  he  cannot  offer  two  successive  pleas  to 
the  jurisdiction,  or  two  to  the  disability  of  the  person. 

So  he  cannot  vary  the  order;  for  by  a  plea  of  any  of  these 
kinds  he  is  taken  to  waive  or  renounce  all  pleas  of  a  kind 
prior  in  the  series. 

And  if  issue  in  fact  be  taken  upon  any  plea,  though  of  the 
dilatory  class  only,  the  judgment  on  such  issue  (as  else- 
where explained)  either  terminates  or  (in  case  of  a  plea  of 
suspension)  suspends  the  action;  so  that  he  is  not  at  liberty, 
in  that  case,  to  resort  to  any  other  kind  of  plea. 

RULE  V. 

PLEAS  MUST  BE  PLEADED  WITH  DEFENCE.* 

Defence  here  signifies  a  certain  form  of  words  by  which  the  plea  is  in- 
troduced. 

This  form  varies  in  some  degree  according  to  the  nature  of  the  action. 
[479] 

In  trespass  the  defence  is:  — 

6.  These  formulae  being  at  present  are  omitted  and  the  student  is  re- 
merelj  matters  of  form,  the  details     ferred  to  the  text. 
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And  the  said  C  D,  hj  B  F,  his  attorney*  comes  and  defends  the  force 
and  injury,  when»  etc.,  and  says. 

In  other  personal  actions:^ 

And  the  said  0  2>,  by  ^  F,  his  attorney,  comes  and  defends  the  wrong 
and  Injury,  when,  etc.,  and  says. 

The  word  ^eomes"  expresses  the  appearance  of  the  defendant  in 
eonrt  It  is  taken  from  the  style  of  the  entry  of  the  proceedings  on  the 
record,  and  formed  no  part  of  the  viva  voce  pleading.  It  is  accordingly 
not  considered  as  in  strictness  constituting  a  part  of  the  plea. 

The  etc's  supply  the  place  of  words  which  were  formerly  inserted 
at  length,  [481]  In  a  personal  action,  for  example,  the  form,  if  fully 
givien,  would  be  as  follows:  "And  the  said  C  D,  hj  F  F,  his  attorney, 
oomes  and  defends  the  force"  (or  "wrong")  and  "injury,  when  and 
where  it  shall  behoove  him,  and  the  damages,  and  whatsoever  else  he 
ought  to  defend,  and  says." 

RULE  VL 

PLEAS  IN  ABATEMENT  MUST  GIVE  THE  PLAINTIFF  A  BETTEB  WMT 

OB  BILL.'    [483] 

The  meaning  of  this  rule  is,  that  in  pleading  a  mistake  of 
form  in  abatement  of  the  writ  or  bill,  the  plea  must,  at  the 
same  time,  correct  the  mistake,  so  as  to  enable  the  plaintiff 
to  avoid  the  same  objection  in  framing  his  new  writ  or  bill. 
Thus  if  a  misnomer  in  the  Christian  name  of  the  defendant 
be  pleaded  in  abatement,  the  defendant  must,  in  such  plea, 
show  what  his  true  Christian  name  is,  and  even  what  is  his 
true  surname,  and  this  though  the  true  surname  be  already 
stated  in  the  declaration,  lest  the  plaintiff  should  a  second 
time  be  defeated  by  error  in  the  name.'' 

RULE  VIL 

niLATOBY  PLEAS  MUST   BE  PLEADED  AT  A  PBELIMINABT  STAGE  OP 

THE   SUIT.*    [484] 

For  dilatory  pleas  are  in  general  not  allowable  after  full 

6.  Wills'  Qould'8  Plead.,  436  et  admit  himself  to  be  rightly  named 
9€q.  and  described."  Wills'  Gould's  Plead., 

7.  '^  Misnomer,    or    want    of    addi-     439. 

tion,  in  describing  one  of  two  defend-         8.  See,    generally,    WiUs'    Gould's 
ants,  is  not  pleadable  by  the  other.      Plead.,  404-410  and  eases  cited. 
For   the  former  may,   if   he  pleases, 
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defence,  nor  after  a  general  imparlance,  nor  after  oyer  or  a 
view,  nor  after  v(mcher,  nor  after  a  plea  in  bar. 

EULE  VIII. 

ALL   AFFBMATIVB   PLEADINGS    WHICH   DO    NOT    OONCLUDB    TO    THE 
CONTBABY  MUST  CONCLUDE  WITH  A  VBEIFICATION.®    [185] 

Where  an  issue  is  tendered  to  be  tried  by  jury,  it  has  been 
shown  that  the  pleading  concludes  to  the  country.  In  all 
other  cases  pleadings,  if  in  the  affirmative  form,  must  con- 
clude with  a  formula  of  another  kind,  called  a  verification  or 
an  averment.  The  verification  is  of  two  kinds,  common  and 
special.  The  conmion  verification  is  that  which  applies  to 
ordinary  cases,  as  in  the  following  form:  **And  this  the 
said  A  B^'  (or  "C  i) ")  "is  ready  to  verify/'  The  special 
verifications  are  used  only  where  the  matter  pleaded  is  in- 
tended to  be  tried  by  record,  or  by  some  other  method  than 
a  jury.  They  are  in  the  following  forms:  "And  this  the  said 
A  B^^  (or  ^^G  i)'0  "is  ready  to  verify  by  the  said  record,'^ 
or,  "And  this  the  said  AB''  (or  ''CD'')''  is  ready  to  verify, 
when,  where,  and  in  such  manner  as  the  court  here  shaJl 
order,  direct,  or  appoint" 

RULE  IX. 

IN  ALL  PLEADINGS  WHERE  A  DEED  IS  ALLEGED,  UNDEB  WHICH  THE 
PABTT  CLAIMS  OB  JUSTIFIES,  PBOFEBT  OF  SUCH  DEED  MUST  BE 
MADE,*   [487] 

Where  any  party  pleads  a  deed,  and  claims  or  justifies 
imder  it,  the  mention  of  the  instrument  is  accompanied  with 

9.  See  formB  already  given  through-  and  it  would  therefore  be  impertinent 

out  this  work;  Wills'  Gould's  Plead.,  or  nugatory  for  him,  who  pleads  neg- 

323-325.  ative  matter  to  declare  his  readiness 

Exception, — There  is  one  instance,  to  prove  it.  To  an  action  on  a  nega- 
however,  in  which  new  matter  need  twe  covenant,  therefore  the  defend- 
not  conclude  with  a  verification,  and  ant  may  plead  merely  that  he  has  not 
in  which  the  pleader  may  pray  judg-  done  what  he  covenanted  against,  and 
ment,  without  it,  viz.:  Where  the  pray  judgment  without  a  verifica- 
mattcr  pleaded  is  merely  negaiivt.  tion."  Wills'  Gould's  Plead.,  324,  325. 
Willes,  5;  Lawes'  PL,  145.  For  a  1.  This  subject  is  considered  aiUe. 
negative  in  general  requires  no  proof ; 
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a  formula  to  this  effect:  **  One  part  of  which  said  inden- 
ture '*  (or  other  deed),  **  sealed  with  the  seal  of  the  said 

,  the  said now  brings  here  into  court,  the  date 

whereof  is  the  day  and  year  aforesaid.  *  *  [488]  This  formula 
is  called  making  profert  of  the  deed.  Its  present  practical 
import  is,  that  the  party  has  the  instrument  ready  for  the 
purpose  of  giving  oyer. 

The  role,  in  general,  applies  to  deeds  only.  No  profert, 
therefore,  is  necessary  of  any  written  agreement  or  other 
instrument  not  under  seal,  nor  of  any  instrument  which, 
though  under  seal,  does  not  fall  within  the  technical  defini- 
tion of  a  deed;  as,  for  example,  a  sealed  will  or  award.  This, 
however,  is  subject  to  exception  in  the  case  of  letters  testa- 
mentary and  letters  of  administration;  executors  and  ad- 
ministrators being  bound,  when  plaintiffs,  to  support  their 
declaration  by  making  profert  of  these  instruments.' 

The  role  applies  oidy  to  cases  where  there  is  occasion  to 
mention  the  deed  in  pleading.  [489]  When  the  course  of 
allegation  is  not  such  as  to  lead  to  any  mention  of  the  deed, 
a  profert  is  not  necessary,  even  though  in  fact  it  may  be  the 
foundation  of  the  case  or  title  pleaded. 

The  role  extends  only  to  cases  where  the  party  daims 
under  the  deed,  or  justifies  under  it;  and  therefore,  when 
the  deed  is  mentioned  only  as  inducement  or  introduction 
to  some  other  matter,  on  which  the  claim  or  justification  is 
founded,  or  alleged  not  to  show  right  or  title  in  the  party 
pleading,  but  for  some  collateral  purpose,  no  profert  is 
necessary.' 

The  rule  is  confined,  too,  to  cases  where  the  party  relies 
on  the  direct  and  intrinsic  operation  of  the  deed.^  Thus  in 
pleading  a  conveyance  under  the  statute  of  uses,  it  is  not 
necessary  to  make  profert  of  the  lease  and  release,  because 

2.  But  semb.  that  they  are  not  Holland  v.  Shelley,  Hob^  803;  Ban- 
bound  to  make  profert  where  they  fill  v.  Leigh,  8  T.  R.  571;  Com.  Dig.» 
have  occasion  to  plead  the  letters  tet-  Pleader,  0.  8,  O.  16;  1  Saund.  9  a, 
tamentary,  etc.,  as  defendants.     See  n.  1. 

Marsh   v.  Newman,   Popham,    163-4,         4.  Banfill    v.    Leigh,  8  T.  R.  573; 

«ites  86  Hen.  VI,  36.  Read  v.  Brookman,  3  T.  R.  156. 

8.  Bellamy's  Case,  6  Rep.    38    a; 
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it  is  the  statute  that  gives  eflfect  to  the  conveyance,  and  the 
deeds  do  not  intrinsically  establish  the  title. 

Another  exception  to  the  rule  obtains  where  the  deed  is 
lost  or  destroyed  through  time  or  accident,  or  is  in  the  pos- 
session of  the  opposite  party.^  These  circumstances  dis- 
pense with  the  necessity  of  a  profert,  and  the  formula  is 
then  as  follows:  **  Which  said  writing  obligatory  **  (or 
other  deed)  **  having  been  lost  by  lapse  of  time  **  (or  **  de- 
stroyed by  accidental  fire,'*  or  **  being  in  the  possession  of 

the  said '*),  **  the  said cannot  produce  the 

same  to  the  court  here/'  [490] 

RULE  X. 

ALL  PLEADINOS  MUST  BE  PROPEBLY  ENTITLED  OF  THE  OOtTET  AND 

TEBM.*   [491] 

With  respect  to  the  title  of  the  court,  it  consists,  in  gen- 
eral, of  a  superscription  of  the  name  of  the  court,  thus:  **  In 
the  King's  Bench,"  **  In  the  Common  Pleas,"  or  **  In  the 
Exchequer."^ 

With  respect  to  the  title  of  the  term,  it  is  either  general, 
thus:  **  Trinity  term,  in  the  fourth  year  of  the  reign  of  King 
(Jeorge  the  Fourth,"  or  special,  thus:  **  Monday  next,  after 
fifteen  days  of  the  Holy  Trinity,  in  the  fourth  year  of  the 
reign  of  King  George  the  Fourth."  The  most  frequent 
practice  is  to  entitle  generally  (according  to  the  first  form 
above  given). 

Such  title  refers  to  the  time  when  the  party  is  supposed 
to  deliver  his  oral  allegation  in  open  court;  and  as  it  was 
only  in  term  time  that  the  court  anciently  sat  to  hear  the 
pleading,  it  is  therefore  always  of  a  term  tiiat  the  pleadings 
are  entitled,  though  they  are  often  in  fact  filed  or  delivered 
in  vacation  time.  [492]  The  term  of  which  any  pleading  is 
entitled  is  usually  that  in  which  it  is  actually  filed  or  de- 
livered, or,  where  this  takes  place  in  vacation  time,  the  title 
is  of  the  term  last  preceding. 

5.  Read  t.  Brookman,  3  T.  R.  156.  7.  1  Chitty,  262,  527,  Ist  ed.;  Com. 

6.  1  Cfaitty,  261,  527,  528,  Ist  ed.;  Dig.,  Pleader,  C.  7.  Sec  the  examples, 
1  Arch.  72,  162;  Topping  T.  Fuge,  1  •upra.  Consult  local  works  on  Com- 
Marsh.  341.  mon  Law  Pleading  and  Practice. 
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RULE  XL 

ALL  PLEADINGS  OUGHT  TO   BE  TRUE.®    [493] 

While  this  rule  is  recognized,  it  is  at  the  same  time  to  be 
observed,  that  in  general  there  is  no  means  of  enforcing  it 
as  a  rule  of  pleading,  because  in  general  there  is  no  way  of 
proving  the  falsehood  of  an  allegation  till  issue  has  been 
taken  and  trial  had  upon  it. 

There  is  an  excetion  to  the  rule  in  question,  in  the  case  of 
certain  fictions  established  in  pleading  for  the  convenience 
of  justice.  [494]  Thus  the  declaration  in  ejectment  al- 
ways states  a  fictitious  demise  made  by  the  real  claimant  to 
a  fictitious  plaintiflF;  and  the  declaration  in  trover  uniformly 
alleges,  though  almost  alawys  contrary  to  the  fact,  that  the 
defendant  found  the  goods  in  respect  of  which  the  action  is 
brought. 

Editob's  Note. — ^The  edition  of  Stephen's  Pleading  used  in  this  edition  ia 
the  2nd  London  edition  of  1827,  which  in  our  opinion  is  not  only  the  best  but 
the  only  edition  adapted  to  the  use  of  students  of  the  common  law  system  of 
pleading.  Professor  Samuel  Tyler,  of  Washington,  D.  C,  in  his  preface  to  his 
edition  of  Stephen  on  Pleading  of  1871,  has  so  well  stated  our  opinion  on  this 
subject  that  we  quote  his  remarks  as  follows: 

*'  In  the  year  1824  Mr.  Stephen  published  the  first  edition  of  his  work.  In 
the  year  1827  he  published  the  second  edition;  and  in  the  advertisement  to 
that  edition  says:  'This  work,  as  its  title  imports,  is  in  its  main  design 
elementary  and  institutional,  and  intended  for  the  use  rather  of  those  who 
are  exploring  the  principles,  than  of  those  who  are  engaged  in  the  practice  of 
pleading.  But  as  there  is  reason  to  believe  that  it  has  proved  in  some  measure 
acceptable  to  the  latter  class  of  readers  also,  the  author  has  endeavored  to 
adapt  it  better  to  their  purposes,  by  introducing  into  this  second  edition  some 
additional  matter  of  a  practical  kind.' " 


8.  Bac.  Ab.,  Pleas,  etc.,  G.  4;  Slade  Ann,  c.  16,  S  11>  that  no  plea  of  this 

V.  Drake,  Hob.,  295;   Smith  v.  Yeo-  class  shall  be  received  without  affi- 

mans,  1  Saund.  316.  davit  made  of  its  truth,  or  of  some 

Rules  of  practice  requiring  aflSda-  matter,  which  shall  induce  the  court 
vits  of  merits  to  pleas  are  intended  to  believe  it  true.  But  this  enact- 
to  meet  this  objection.  See  local  raent,  though  universal  in  its  terms, 
works  on  practice.  is   applicable  only  to  pleas  ailing 

"Dilatory   pleas   having  been   for-  ca7<nn«c  matters:  as  those  appearint^ 

merly  used  for  the  mere  purpose  of  upon  th^  face  of  the  record,  can  re- 

delay,  and  without  any  foundation  in  quire     no     proof."       Wills'     Qould'a 

fact,   it  is  enacted,  by  the  statute  4  Plead.,  409,  410. 
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**  In  this  second  edition  Mr.  Stephen  gave  his  matured  view  of  the  system 
of  conmion-law  pleading,  and  never  attempted  to  do  anything  more  towards 
making  it  more  complete. 

"  In  the  year  1828,  the  next  year  after  the  publication  of  this  second  edition 
of  Mr.  Stephen's  book,  the  British  government  appointed  a  conunission  of 
eminent  lawyers,  amongst  whom  was  Mr.  Stephen,  to  inquire  into  the  practice 
and  proceedings  in  the  superior  courts  of  common  law.  These  commissioners 
made  a  report  in  the  year  1833,  recommending  important  changes  in  the  system 
of  pleading;  and  by  acts  3  and  4  WilL  IV,  c.  42,  power  was  given  to  the  judges 
at  Westminster  to  carry  into  effect  the  recommendations  of  the  commissioners. 
Great  changes  in  the  forms  of  pleadings  were  accordingly  effected  by  the 
pleading  rules  of  Hilary  Term,  1834,  passed  by  the  judges." 

"  In  the  next  year,  1835,  Mr.  Stephen  published  a  third  edition  of  his  book, 
conformed  to  the  requirements  of  the  pleading  rules  of  Hilary  Term,  1834; 
and  other  editions,  conformed  to  the  same  rules,  were  published  in  1838,  1843, 
and  1860.  And  all  the  editions  published  in  the  United  States  since  the  year 
1831,  when  the  second  edition  was  published  in  this  country,  are  reprints  of 
these  expurgated  editions,  and  are,  and  have  always  been,  inapplicable  to  the 
practice  of  American  courts,  and  unfit  for  the  American  student.  And  what 
detracts  still  more  from  these  editions  is,  that  in  the  year  1850  the  British 
government  appointed  another  commission  of  law  reformers,  and  upon  their 
reconmiendations  statutes  were  passed  by  Parliament  in  1852,  1854,  and  1860, 
called  common-law  procedure  acts,  by  which,  and  the  rules  of  court  made  under 
them,  much  more  thorough  changes  were  effected  in  pleading  than  those  made 
by  the  pleading  rules  of  Hilary  Term,  1834,  which  have  made  all  the  editions 
of  Stephen  on  Pleading  as  inapplicable  to  the  practice  of  the  English  courts 
as  the  expurgated  editions  are  to  the  practice  of  American  courts,  unless  the 
seventh  edition,  by  Mr.  F.  F.  Pinder,  published  in  1866,  which  I  have  not  seen, 
is  conformed  to  these  later  reforms." 

"  From  the  forgoing  statement,  it  is  seen  that  all  editions  of  Stephen  on 
Pleading,  except  the  first  and  second,  are,  so  far  as  American  courts  and 
American  lawyers  are  concerned,  mutilated  editions.  Therefore  it  is  that  the 
second  edition  of  the  book  is  now  reprinted,  it  being  the  best  manual  for  law 
students,  and  a  most  efficient  guide  in  the  practice  of  American  courts." 

In  our  judgment  no  one  can  become  an  accomplished  pleader  who  is  not  well 
versed  in  common  law  pleading.  We  conmiend  the  author  to  the  careful  con- 
sideration of  students  of  the  common  law. 
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POLLOCK     ON     TOBTS 


BOOK  I. 


CHAPTER  L 

THE  NATURE  OF  TOET  IN  OENEEAI^ 

A  tort  is  an  act  or  omission  giviag  rise,  in  virtue  of  the 
common-law  jurisdiction  of  the  Oourt  to  a  civil  remedy 
which  is  not  an  action  of  contract.^ 

Torts  are  to  be  distinguished  on  the  one  hand  from  con- 
tracts and  on  the  other  from  criminal  oflFences,  though  there 
are  various  acts  which  may  give  rise  to  both  a  civil  action 
of  tort  and  to  a  criminal  prosecution,  or  to  the  one  or  the 
other  at  the  injured  party's  option. 

The  civil  wrongs  for  which  remedies  are  provided  by  the 
common  law  of  England,  or  by  statutes  creating  new  rights 
of  action  under  the  same  jurisdiction,  may  be  classified  as 
follows: — 

Group  A. 

Personal  Wrongs. 

1.  Wrongs  affecting  safety  and  freedom  of  the  person: 

Assault,  battery,  false  imprisonment. 

2.  Wrongs,  affecting  personal  relations  in  the  family: 

Seduction,  enticing  away  of  servants. 

1.  Thia  definition  has  been  adopted     "  tort/*  see  Burdick  on  Torts  (3d  Ed., 
by  Mr.  Hale  in  his  work  on  Torts,      1913),  pp.  2-4;  Cooley  on  Torts  (Stu» 
page  2.     As  to  the  difficulties  inher-      dents*  Ed.),  p.  1  el  9eq, 
ent  in  the  attempt  to  define  the  word 

[861] 
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3.  Wrongs  affecting  repntation: 

Slander  and  libel. 

4.  Wrongs  affecting  estate  generally: 

Deceit,  slander  of  title. 
Malicious  prosecution,  conspiracy. 

Gboup  B. 
Wrongs  to  Property. 

1.  Trepass:  (a)  to  land. 

(b)  to  goods. 
Conversion  and  unnamed  wrongs,  ejusdem  generis. 
Disturbance  of  easements,  &c. 

2.  Interference  with  rights  analogous  to  property,  such 

as  private  franchises,  patents,  copyrights. 

Group  C. 
Wrongs  to  Person,  Estate,  and  Property  generally. 

1.  Nuisance. 

2.  Negligence. 

3.  Breach  of  absolute  duties  specially  attached  to  the 

occupation  of  fixed  property,  to  the  ownership  and 
custody  of  dangerous  things,  and  to  the  exercise 
of  certain  public  callings. 

The  groups  above  shown  have  been  formed  simply  with 
reference  to  the  effects  of  the  wrongful  act  or  omission. 
But  they  appear,  on  further  examination,  to  have  certain 
distinctive  characters  with  reference  to  the  nature  of  the 
act  or  omission  itself.  In  Oroup  A.,  generally  speaking, 
the  wrong  is  wilful  or  wanton.  Either  the  act  is  intended 
to  do  harm,  or,  being  an  act  evidently  likely  to  cause  harm^ 
it  is  done  with  reckless  indifference  to  what  may  befall  by 
reason  of  it. 

In  Oroup  B.,  this  element  is  at  first  sight  absent,  or  at 
any  rate  indifferent.  The  intention  to  violate  another's 
rights,  or  even  the  knowledge  that  one  is  violating  them, 
is  not  in  English  law  necessary  to  constitute  the  wrong  of 
trepass  as  regards  either  land  or  goods,  or  of  conversion  aa 
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regards  goods.  Agam,  it  matters  not  whether  actual  harm 
is  done.  ''By  the  laws  of  England,  every  invasion  of  pri- 
vate property,  be  it  ever  so  minute,  is  a  trespass.  No  man 
can  set  his  foot  upon  my  ground  without  my  license,  but 
he  is  liable  to  an  action,  though  the  damage  be  nothing." 
Nor  is  this  all;  for  dealing  with  another  man's  goods  with- 
out lawful  authority,  but  under  the  honest  and  even  reason- 
able belief  that  the  dealing  is  lawful,  may  be  an  actionable 
wrong  notwithstanding  the  innocence  of  the  mistake.  Good 
intentions  will  not  afford  an  excuse.  In  one  word,  the  duty 
which  the  law  of  England  enforces  is  an  absolute  duty  not 
to  meddle  without  lawful  authority  with  land  or  goods  that 
belong  to  others.  And  the  same  principle  applies  to  rights 
which,  though  not  exactly  property,  are  analogous  to  it. 
There  are  exceptions,  but  the  burden  of  proof  lies  on  those 
who  claim  their  benefit. 

In  Oronp  C,  the  acts  or  omissions  complained  of  have 
a  kind  of  intermediate  character.  They  are  not,  as  a  rule, 
wilfully  or  wantonly  harmful;  but  neither  are  they  morally 
indifferent,  save  in  a  few  extreme  cases  under  the  third 
head.  The  party  has  for  his  own  purposes  done  acts,  or 
brought  about  a  state  of  things,  or  brought  other  people 
into  a  situation,  or  taken  on  himself  the  conduct  of  an 
operation,  which  a  prudent  man  in  his  place  would  know 
to  be  attended  with  certain  risks. 

There  are  cases  of  this  class  in  which  liability  cannot  be 
avoided,  even  by  proof  that  the  utmost  diligence  in  the  way 
of  precaution  has  in  fact  been  used,  and  yet  the  party  liable 
has  done  nothing  which  the  law  condemns.  Such  is  the 
case  of  the  landowner  who  keeps  on  his  land  an  artificial 
reservoir  of  water,  if  the  reservoir  bursts  and  floods  the 
lands  of  his  neighbors.  Except  in  these  cases  the  liability 
springs  from  some  shortcoming  in  the  care  and  caution  to 
which  taking  human  affairs  according  to  the  common 
knowledge  and  experience  of  mankind,  we  deem  ourselves 
entitled  at  the  hands  of  our  fellow-men. 

Disregarding  certain  anomalies,  the  normal  idea  of  tort 
may  be  summed  up  somewhat  as  follows: — 
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Definition.'  Tort  is  an  act  or  omission  (not  being  merely 
the  breach  of  a  duty  arising  out  of  a  personal  relation,  or 
undertaken  by  contract)  which  is  related  to  harm  suffered 
by  a  determinate  person  in  the  following  ways:  — 

(a)  It  may  be  an  act  which,  without  lawful  justification 

or  excuse  is  intended  by  the  agent  to  cause  harm, 
and  does  cause  the  harm  complained  of. 

(b)  It  may  be  an  act  in  itself  contrary  to  law,  or  an  omis- 

sion of  specific  legal  duty,  which  causes  harm  not 
intended  by  the  person  so  acting  or  omitting. 

(c)  It  may  be  an  act  or  omission  causing  harm  which  the 

person  so  acting  or  omitting  did  not  intend  to 
cause,  but  might  and  should  with  due  diligence 
have  f  orseen  and  prevented. 

(d)  It  may,  in  special  cases,  consist  merely  in  not  avoid- 

ing or  preventing  harm  which  tiie  party  was 
bound,  absolutely  or  within  limits,  to  avoid  or  pre- 
vent. 

A  special  duty  of  this  kind  may  be  (i)  absolute,  (ii) 
limited  to  answering  for  harm  which  is  assignable  to  negli- 
gence. 

In  some  positions  a  man  becomes  an  insurer  to  the  public 
against  a  certain  risk,  in  others  he  warrants  only  that  all 
has  been  done  for  safety  that  reasonable  care  can  do. 

Connected  in  principle  with  these  special  liabilities,  but 
running  through  the  whole  subject,  and  of  constant  occur- 
rence in  almost  every  division  of  it,  is  the  rule  that  a  master 
is  answerable  for  the  acts  and  defaults  of  his  servants  in 
the  course  of  their  employment.^ 

S.  See  ante,  note.  3.  See  ante,  Agency. 
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CMAPTERH. 

PBINCIPLBS  OF   LIABILITY. 

There  was  a  want  of  generality  in  early  law.  Law  began 
not  with  authentic  general  principles,  but  with  enumeration 
of  particular  remedies.  There  was  no  law  of  contracts  in 
the  modem  lawyer  ^s  sense,  only  a  list  of  certain  kinds  of 
agreements  which  might  be  enforced.  Neither  was  there 
any  law  of  delicts,  but  only  a  list  of  certain  kinds  of  injury 
which  had  certain  penalties  assigned  to  them.  Thus  in  the 
Anglo-Saxon  laws  we  find  minute  assessments  of  the  com- 
pensation due  for  hurts  to  every  member  of  the  human 
body,  but  there  is  no  general  prohibition  of  personal  vio- 
lence; and  a  like  state  of  things  appears  in  the  fragments  of 
the  Twelve  Tables.  Whatever  agreements  were  outside  the 
specified  forms  were  incapable  of  enforcement;  whatever 
injuries  were  not  in  the  table  of  compensation  must  go  with- 
out legal  redress. 

In  modem  law,  on  the  other  hand,  there  exists  a  general 
duty  not  to  do  harm.  The  three  main  heads  of  duty  with 
which  the  law  of  torts  is  concerned  —  namely,  to  abstain 
from  wilful  injury,  to  respect  the  property  of  others,  and  to 
use  due  diligence  to  avoid  causing  hs^  to  others  —  are  all 
alike  of  a  comprehensive  nature. 

The  commission  of  an  act  specifically  forbidden  by  law, 
or  the  omission  or  failure  to  perform  any  duty  specifically 
imposed  by  law,^  is  generally  equivalent  to  an  act  done  with 
intent  to  cause  wrongful  injury.  The  old-fashioned  distinc- 
tion between  mala  prohibita  and  mala  in  se  is  long  since 
exploded. 

Many  public  duties  are  wholly  created  by  special  stat- 
utes.' La  such  cases  it  is  not  a  universal  proposition  that  a 
breach  of  the  duty  confers  a  private  right  of  action  on  any 
and  every  person  who  suffers  particular  damage  from  it. 
The  extent  of  the  liabilities  incident  to  a  statutory  duty 

1.  See  Miller  v.  Woodhead,  104  N.  267;  Gully  v.  Smith,  12  Q.  B.  D.  121. 
Y.  471;  Edwards  v.  Railway  Co.,  98  9.  Willey  v.  Malledy,  78  N.  Y.  810. 
N.  y.   (Anno.  Reprint)   246,  note,  p. 
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must  be  ascertained  from  the  scope  and  terms  of  the  stat- 
ute itself. 

The  duty  to  respect  proprietary  rights  is  an  absolute  one. 

See  post 

Duties  of  diligence.  What  is  due  care  and  caution  under 
given  circumstances  will  be  worked  out  in  the  special  treat- 
ment of  negligence.*  Generally  speaking,  the  standard  of 
duty  is  fixed  by  reference  to  what  we  should  expect  in  the 
like  case  from  a  man  of  ordinary  sense,  knowledge,  and 
prudence.  Moreover,  if  the  party  has  taken  in  hand  the 
conduct  of  anything  requiring  special  skill  and  knowledge, 
we  require  of  him  a  competent  measure  of  the  skill  and 
knowledge  usually  found  in  persons  who  undertake  such 
matters.  Whoever  takes  on  himself  to  exercise  a  craft 
holds  himself  out  as  possessing  at  least  the  conmaon  skill  of 
that  craft,  and  is  answerable  accordingly.  If  he  fails,  it  is 
no  excuse  that  he  did  the  best  he,  being  unskilled,  actually 
could.    He  must  be  reasonably  skilled  at  his  peril.* 

An  exception  to  this  principle  arises  where  in  emergency, 
and  to  avoid  imminent  risk,  the  conduct  of  something  gen- 
erally entrusted  to  skilled  persons  is  taken  by  an  unskilled 
person.*^ 

Liability  in  relation  to  consequences  of  act  or  default* 
When  complaint  is  made  that  one  person  has  caused  harm 
to  another,  the  first  question  is  whether  his  act  was  really 
the  cause  of  that  harm  in  a  sense  upon  which  the  law  can 
take  action.  Liability  must  be  f oimded  on  an  act  which  is 
the  ''  immediate  cause  "  of  harm  or  of  injury  to  a  right 
Again,  there  may  have  been  an  undoubted  wrong,  but  it 
may  be  doubted  how  much  of  the  harm  that  en- 
sues is  related  to  the  wrongful  act  as  its  **  immediate 
cause,''  and  therefore  is  to  be  counted  in  estimat- 
ing the  wrong-doer's  liability.  The  distinction  of 
proximate  from  remote  consequences  is  needful,  first,  to 
ascertain  whether  there  is  any  liability  at  all,  and  then,  if 
it  is  established  that  wrong  has  been  committed,  to  settle 

8.  See  post.  EwelPs  Afed.  Jur.    (8d  Ed.),  ch.  19, 

4.  See  Cooley  on  Torts   (Students'  6.  See  the  unabridged  text,  Webb'a 

£d.)»   668  et  seq,  and    cases    cited;      Ed.,  p.  28. 


Digitized  by  VjOOQ IC 


Pbinciplbs  of  Liability.  867 

the  footing  on  which  compensation  for  the  wrong  is  to  be 
awarded.® 

In  cases  of  tort  the  primary  question  of  liability  itself 
often  depends  on  the  nearness  or  remoteness  of  the  harm 
complained  of.  Except  where  we  have  an  absolute  duty 
and  an  act  which  manifestly  violates  it,  no  clear  line  can 
be  drawn  between  the  rule  of  liability  and  the  rule  of  com- 
pensation. The  measure  of  damages,  which  appears  at 
first  sight  to  belong  to  the  law  of  remedies  more  than  of 
**  antecedent  rights,''  constantly  involves,  in  the  field  of 
torts,  points  that  are  in  truth  of  the  very  substance  of  the 
lawJ 

The  meaning  of  the  term  **  immediate  cause ''  is  not 
capable  of  perfect  or  general  definition.  Por  the  purpose  of 
civil  liability,  those  consequences,  and  those  only,  are 
deemed  '^immediate,''  '^  proximate,"  or  '^natural  and 
probable,''  which  a  person  of  average  competence  and 
knowledge,  being  in  the  like  case  with  the  person  whose 
conduct  is  complained  of,  and  having  the  like  opportunities 
of  observation,  might  be  expected  to  foresee  as  likely  to  fol- 
low upon  such  conduct.  This  is  only  where  the  particular 
consequence  is  not  known  to  have  been  intended  or  foreseen 
by  the  actor.  If  proof  of  that  be  forthcoming,  whether  the 
consequence  was  **  immediate  "  or  not  does  not  matter.® 

In  the  case  of  wilful  wrong-doing  we  have  an  act  intended 
to  do  harm,  and  harm  done  by  it.  In  such  case  liability 
may  ertend  to  some  consequences  not  intended.  Thus,  in 
the  case  of  Scott  v.  Shepherd,*  Shepherd  throws  a  lighted 
squib  into  a  building  full  of  people.  It  falls  near  a  person 
who,  by  an  instant  and  natural  act  of  self -protection,  casts 
it  from  him.  A  third  person  again  does  the  same.  In  this 
third  flight  the  squib  meets  with  Scott,  strikes  him  in  the 
face,  and  explodes,  destroying  the  sight  of  one  eye.  Shep- 
herd neither  threw  the  squib  at  Scott,  nor  intended  such 

6.  See  Burdick  on  Torts  (3d  £d.),  8.  Scott  v.  Shepherd,  2  W.  Bl.  892; 
106  et  aeq.                                                  8.  c.  1  Sm.  L.  C.  *549  and  notes;  Van* 

7.  Id.  denburg  v.  Truax,  4  Denio,  464. 

8.  Id.,    105-125    and    cases    cited; 
Hadley  y.  Baxendale,  9  Ex.  341. 
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grave  harm  to  any  one;  but  he  is  none  the  less  liable  to 
Scott. 

This  principle  is  commonly  expressed  in  the  maxim  that 
**  a  man  is  presumed  to  intend  the  natural  consequences  of 
his  acts."i 

The  doctrine  of  ''  natural  and  probable  consequence  "  is 
most  clearly  illustrated  in  the  law  of  negligence.  For  there 
the  substance  of  the  wrong  itself  is  failure  to  act  with  due 
foresight;  it  has  been  defined  as  *'  the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  upon  those  consid- 
erations which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  prudent  and 
reasonable  man  would  not  do.^  A  reasonable  man  can  be 
guided  only  by  a  reasonable  estimate  of  probabilities.  If 
in  a  particular  case  (not  being  within  certain  special  and 
more  stringent  rules)  the  harm  complained  of  is  not  such 
as  a  reasonable  man  in  the  defendant's  place  should  have 
foreseen  as  likely  to  happen,  there  is  no  wrong  and  no 
liability. 


CHAPTER  III. 

PEBSONS  AFFECTED  BY  TOBTS. 

1.  Limitations  of  Personal  Capacity. 

Generally  speaking,  in  the  law  of  tort  there  is  no  limit  to 
personal  capacity  either  in  becoming  liable  for  civil  injuries, 
or  in  the  power  of  obtaining  redress  for  them.  It  seems  on 
principle  that  where  a  particular  intention,  knowledge,  or 
state  of  mind  in  the  person  charged  as  a  wrong-doer  is  an 
element,  as  it  sometimes  is,  ui  constituting  the  alleged 
wrong,  the  age  and  mental  capacity  of  the  person  may  and 
should  be  taken  into  account  (along  with  other  relevant 
circumstances)  in  order  to  ascertain  as  a  fact  whether  that 
intention,  knowledge,  or  state  of  mind  was  present.    But  in 

1.  See  this  principle  illustrated  in      Johns.   381;    Glover   v.  London,  etc^ 
the  cases  of  Vandenburgh  v.  Truax,      Railway  Co.,  L.  B.  3  Q.  B.  25. 
4    Denio,    464;    Guille    v.    Swan,    19         2.  See  Cooley  on  Torts    (Students' 

Ed.),  683-687. 
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every  case  it  would  be  a  question  of  fact,  and  no  exception 
to  the  general  rule  would  be  established  or  propounded.^ 

There  exists  a  partial  exception,  however,  in  the  case  of 
alien  enemies,  and  apparent  exceptions  as  to  infants  and 
married  women.  An  alien  enemy  cannot  sue  in  his  own 
right  in  any  English  court.^  Nor  is  the  operation  of  the 
Statute  of  Limitation  suspended,  it  seems,  by  the  personal 
disability.  An  infant  cannot  be  made  liable  for  what  is  in 
truth  a  breach  of  contract  by  framing  the  action  ex  delicto. 
You  cannot  convert  a  contract  into  a  tort  to  enable  you  to 
sue  an  infant.®  And  the  principle  goes  to  this  extent,  that  no 
action  lies  against  an  infant  for  a  fraud  whereby  he  has 
induced  a  person  to  contract  with  him,  such  as  a  false  state- 
ment that  he  is  of  full  age.*  But  where  an  infant  commits 
a  wrong  of  which  a  contract,  or  the  obtaining  of  something 
xmder  a  contract,  is  the  occasion,  but  only  the  occasion,  he 
is  liable. 

An  infant  cannot  take  advantage  of  his  own  fraud;  that 
is,  he  may  be  compelled  to  specific  restitution,  where  that  is 
possible,  of  anything  he  has  obtained  by  deceit,  nor  can  he 
hold  other  persons  liable  for  acts  done  on  the  faith  of  his 
false  statement,  which  would  have  been  duly  done  if  the 
statement  had  been  true. 

A  married  woman  was  by  the  common  law  incapable  of 
binding  herself  by  contract,  and  therefore,  like  an  infant, 
she  could  not  be  made  liable  as  for  a  wrong  in  an  action  for 
deceit  or  the  like,  when  this  would  have  in  substance 
amounted  to  making  her  liable  on  a  contract.  In  other 
cases  of  wrong  she  was  not  under  any  disability,  nor  had 
she  any  immunity;^  but  she  had  to  sue  and  be  sued  jointly 
with  her  husband.® 

As  to  corporations,  personal  injuries  cannot  be  inflicted 
upon  them.    It  was  long  supposed  that  a  corporation  also 

1.  Ulpian,  in  D.  9,  2  (Mi  leg.  Aqull,  Eweirs  Lead.  Cases    (Ist  Ed.),  185- 

5,  §  2.  206,  note. 

8.  See  McVeigh  v.  U.  S.,  11  Wal-  4.  See  next  note,  supra. 

lace,  259;   Burnside  v.  Matthews,  44  6.  See  Burdick  on  Torts   (3d  Ed.), 

N.  Y.  78;  and  ante,  CJon tracts.  140. 

3.  Jennings  v.  Rundall,  8  T.  R.  335}  6.  Id. 
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cannot  be  liable  for  personal  wrongs.  Bnt  this  is  really 
part  of  the  larger  question  of  the  liability  of  principals  and 
employers  for  the  conduct  of  persons  employed  by  thenu 
In  that  connection  we  recur  to  the  matter  further  on. 

Where  bodies  of  persons,  incorporated  or  not,  are  in- 
trusted with  the  management  and  maintenance  of  works, 
or  the  performance  of  other  duties  of  a  public  nature,  they 
are  in  their  corporate  or  qtiasi-corporate  capacity  re- 
sponsible for  the'  proper  conduct  of  their  undertakings  no 
less  than  if  they  were  private  owners;  and  this  whether  they 
derive  any  profit  from  the  undertaHng  or  not. 

2.  Effect  of  a  Party's  Death. 

Effect  of  death  of  either  party.  The  conmion  law  maxim 
is  actio  personalis  moritur  cum  persona,^  or  the  right  of 
action  for  tort  is  put  an  end  to  by  the  death  of  either  party, 
even  if  an  action  has  been  conunenced  in  his  lifetime. 
Causes  of  action  on  a  contract  are  quite  as  much  **  per- 
sonal '^  in  the  technical  sense,  but,  with  the  exception  of 
promises  of  marriage,  and  (it  seems)  injuries  to  the  person 
by  negligent  performance  of  a  contract,  the  maxim  does  not 
apply  to  these.  In  cases  of  tort  not  falling  within  statutory 
exceptions,  the  estate  of  the  person  wronged  has  no  claim, 
and  that  of  the  wrong-doer  is  not  liable. 

The  rule  has  even  been  pushed  to  this  extent,  that  the 
death  of  a  human  being  cannot  be  a  cause  of  action  in  a  civil 
Court  for  a  person  not  claiming  through  or  representing  the 
person  killed,  who  in  the  case  of  an  injury  short  of  death 
would  have  been  entitled  to  sue.  A  master  can  sue  for 
injuries  done  to  his  servant  by  a  wrongful  act  or  neglect, 
whereby  the  service  of  the  servant  is  lost  to  the  master. 
But  if  the  injury  causes  the  servant's  death,  it  is  held  that 
the  master's  right  to  compensation  is  gone.® 

Exceptions.    The  first  amendment  was  made  as  long  ago 

7.  Broom's  Leg.  Max.,  ♦811;   Noy-  8.  Osborn  v.  Gillett   (1873),  L.  R. 

Max.,  14.     See  Webb's  Edition,  Pol*      8  Ex.  88,  diss.  Bramwell,  B. 
lock  on  Torts,  71  et  aeq,;  Burdick  on 
Torts   (3d  Ed.),  262  et  stq. 
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as  1330,  by  the  statute  4  Ed.  3,  c.  ?,•  of  which  the  English 
version  runs  thus: — 

Item,  whereas  in  times  past  executors  have  not  had 
actions  for  a  trespass  done  to  their  testators,  as  of  the 
goods  and  chattels  of  the  same  testators  carried  away  in 
their  life,  and  so  such  trespasses  have  hitherto  remained 
unpunished;  it  is  enacted  that  the  executors  in  such  cases 
shall  have  on  action  against  the  trespassers  to  recover  dam- 
ages in  like  manner  as  they,  whose  executors  they  be,  should 
have  had  if  they  were  in  life. 

The  right  was  expressly  extended  to  executors  of  execu- 
tors by  25  Ed.  3,  st.  5,  c.  5,  and  was  construed  to  extend  to 
administrators.  It  was  held  not  to  include  injuries  to  the 
person  or  to  the  testator  ^s  freehold.^ 

Nothing  in  these  statutes  affects  the  case  of  a  personal 
injury  causing  death,  for  which,  according  to  the  maxim, 
there  is  no  remedy  at  all.  Where  the  cause  of  action  is  in 
substance  an  injury  to  the  person,  an  action  by  personal 
representatives  cannot  be  admitted  on  the  ground  of  dam- 
age to  the  personal  estate  by  reason  thereof,  such  as  ex- 
penses of  medical  attendance,  etc.;  the  original  wrong  itself, 
not  only  its  consequences,  must  be  an  injury  to  property. 

The  hardship  of  the  common-law  rule  in  the  case  of  rail- 
way accidents  brought  about  the  passing  of  Lord  Camp- 
bell's Act  (9  and  10  Vict.  c.  93,  A.  D.  1846),  which,  instead 
of  abolishing  the  barbarous  rule  complained  of,  confers  a 
right  of  action  on  the  personal  representatives  of  a  person 
whose  death  has  been  caused  by  a  wrongful  act,  neglect,  or 
default  such  that  if  death  had  not  ensued,  that  person 
might  have  maintained  an  action;  but  the  right  conferred 
is  not  for  the  benefit  of  the  personal  estate,  but  **  for  the 
benefit  of  tlie  wife,  husband,  parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused. ''^ 

9.  See,  also,  3  &  4  Wm.  4,  ch.  42;      ch.   42    (A.   D.   1833);     Burdick    on 
Burdick  on  Torts   (3d  Ed.),  263,  for      Torts  (3d  Ed.),  263. 
American   legislation.     Consult  local         %.  Similar  statutes  exist  in  most, 
statutes.  if  not  all,  the  states  as  well  as  in  the 

1.  See,  also,  Stat.  3  &  4  Wm.  4,     federal  jurisdiction.     See  Burdick  on 

Torts  (3d  Ed.),  267. 
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Under  this  statute  it  has  been  decided  that  sorae  appre- 
ciable pecuniary  loss  to  the  beneficiaries  must  be  shown; 
they  cannot  maintain  an  action  for  nominal  damages,  nor 
recover  what  is  called  solatium  in  respect  of  the  bodily  hurt 
and  suffering  of  the  deceased  or  their  own  j^ffliction;  they 
mush  show  **  a  reasonable  expectation  of  pecuniary  benefit^ 
as  of  right  or  otherwise, '*  had  the  deceased  remained  alive. 
But  a  legal  right  to  receive  benefit  from  him  need  not  be 
shown. 

The  interests  conferred  by  the  Act  on  the  several  bene- 
ficiaries are  distinct.  The  cause  of  action  under  the  statute 
is  so  far  the  same  as  that  which  the  person  killed  would 
have  had,  had  he  lived,  that  if  a  person  who  ultimately  dies 
of  injuries  caused  by  wrongful  act  or  neglect  has  accepted 
satisfaction  for  them  in  his  lifetime,  an  action  under  Lord 
Campbell's  Act  is  not  afterwards  maintainable. 

In  Scotland,  the  surviving  kindred  arc  entitled  by  the 
common  law  to  compensation  in  these  cases,  not  only  to  the 
extent  of  actual  damage  but  by  way  of  solatium.  In  the 
United  States  there  exist  almost  everywhere  statutes  gen- 
erally similar  to  Lord  Campbell's  Act;  but  they  differ  con- 
siderably in  details  from  that  Act  and  from  one  another. 
The  tendency  seems  to  be  to  confer  on  the  survivors,  both 
in  legislation  and  in  judicial  construction,  larger  rights 
than  in  England.^ 

Where  property,  or  the  proceeds  or  value  of  property 
belonging  to  another,  have  been  appropriated  by  the  de- 
ceased person  and  added  to  his  own  estate  or  moneys,  inas- 
much as  the  action  brought  by  the  true  owner,  in  whatever 
form,  is  in  substance  to  recover  property,  the  action  does 
not  die  with  the  person,  but  the  property  or  the  proceeds  or 
value  which,  in  the  lifetime  of  the  wrong-doer,  could  have 
been  recovered  from  him,  can  be  traced  after  his  death  to 
his  assets  (by  suing  the  personal  representatives)  **  and 
recaptured  by  the  rightful  owner  there."  But  this  rule  is 
limited  to  the  recovery  of  specific  acquisitions  or  their 

3.  See  Burdick  on  Torto  (3d  Ed.)* 
267;  Cooley  on  Torts  (StudenU'  Ed.), 
eh.  8. 
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value.  It  does  not  include  the  recovery  of  damages,  as  such, 
for  a  wrong,  though  the  wrong  may  have  increased  the 
wrong-doer  *s  estate  in  the  sense  of  being  useful  to  him  or 
saving  him  expense.* 

3.  LiaibUity  for  the  Torts  of  Agents  and  Servants. 

Whoever  commits  a  wrong  is  liable  for  it  himself.  It  is 
no  excuse  that  he  was  acting,  as  an  agent  or  servant,  on 
behalf  and  for  the  benefit  of  another.^  But  that  other  may 
well  be  also  liable;  and  in  many  cases  a  man  is  held  answer- 
able for  wrongs  not  committed  by  himself.  The  rules  of 
general  application  in  this  kind  are  those  concerning  the 
liability  of  a  principal  for  his  agent,  and  of  a  master  for  his 
servant.® 

Under  certain  conditions  responsibility  goes  farther,  and 
a  man  may  have  to  answer  for  wrongs  which,  as  regards 
the  immediate  cause  of  the  damage,  are  not  those  of  either 
his  agents  or  his  servants.  Thus  we  have  cases  where  a 
man  is  subject  to  a  positive  duty,  and  is  held  liable  for 
failure  to  perform  it.  Special  duties  created  by  statute,  as 
conditions  attached  to  the  grant  of  exceptional  rights  or 
otherwise,  aflford  the  chief  examples  of  this  kind.  Here 
the  liability  attaches,  irrespective  of  any  question  of  agency 
or  personal  negligence,  if  and  when  the  conditions  imposed 
by  the  legislature  are  not  satisfied. 

There  occur  likewise,  though  as  an  exception,  duties  of 
this  kind  imposed  by  the  common  law.  Such  are  the  duties 
of  common  carriers,  of  owners  of  dangerous  animals,  or 
other  things  involving,  by  their  nature  or  position,  special 
risk  of  harm  to  their  neighbors;  and  such,  to  a  limited  ex- 
tent, is  the  duty  of  occupiers  of  fixed  property  to  have  it  in 
reasonably  safe  condition  and  repair. 

The  degrees  of  responsibility  may  be  thus  arranged,  be- 
ginning with  the  mildest: 

4.  Hambley  y.  Trott.  1  Cowp.  375;  Mitchell  v.  Harmony,  14  How.  115. 

Phillips  V.  Humpry,  24  Ch.  Div.  454,  6.  See  Agency,  ante,  where  most  of 

463.  the   rules   here  considered   are   more 

6.  Cullen  v.  Thompson,  4  Macq.  432;  properly  discussed. 
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(i)  For  one's  self  and  specifically  authorized  agents 

(this  holds  always), 
(ii)  For  servants  or  agents  generally  (limited  to  course 

of  employment), 
(iii)  For   both   servants   and   independent   contractors 

(duties  as  to  safe  repair,  etc.). 
(iv)  For  everything  but  vis  major  (exceptional:  some 
cases  of  special  risk,  and,  anomalously,  certain 
public  occupations). 
Apart  from  the  cases  of  exceptional  duty,  where  the  re- 
sponsibility is  in  the  nature  of  insurance  or  warranty,  a  man 
may  be  liable  for  another's  wrong— 

(1)  As  having  anthorized  or  ratified  that  particular 
wrong: 

(2)  As  standing  to  the  other  person  in  a  relation  making 
him  answerable  for  wrongs  committed  by  that  person  in 
virtue  of  their  relation,  though  not  specifically  authorized. 

The  former  head  presents  little  or  no  difficulty.  The 
latter  includes  considerable  difficulties  of  principle,  and  is 
often  complicated  with  troublesome  questions  of  fact. 

It  scarce  needs  authority  to  show  that  a  man  is  liable  for 
wrongful  acts  which  have  been  done  according  to  his  ex- 
press command  or  request,  or  which,  having  been  done  on 
his  account  and  for  his  benefit,  he  has  adopted  as  his  own.^ 

This  is  not  the  less  so  because  the  person  employed  to  do 
an  unlawful  act  may  be  employed  as  an  ''  independent  con- 
tractor," so  that,  supposing  it  lawful,  the  employer  would 
not  be  liable  for  his  negligence  about  doing  it.® 

A  point  of  importance  to  be  noted  in  this  connection  is 
that  only  such  acts  bind  a  principal  by  subsequent  ratifica- 
tion as  were  done  at  the  time  on  the  principal's  behalf. 
What  is  done  by  the  immediate  actor  on  his  own  account 
cannot  be  effectually  adopted  by  another,  neither  can  an 
act  done  in  the  name  and  on  behalf  of  Peter  be  ratified 
either  for  gain  or  for  loss  by  Pohn.® 

7.  Barker  ▼.  Braham,  2  W.  Bl.  866;  8.  Hawver  v.  Whalen,  49  Ohio  St. 

a.  c.  Big.  Lead.  Cases  on  Torts,  325;      69. 

Elder  ▼.  Bemis,  2  Mete.  599.  8.  Wilson  v.  Tumman,  6  M.  A  Q. 

236,  239,  note. 
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The  more  general  rule  governing  the  other  and  more 
diflScult  branch  of  the  subject  was  thus  expressed  by 
Willes,  J.:  "  The  master  is  answerable  for  every  such 
wrong  of  the  servant  or  agent  as  is  committed  in  the  course 
of  the  service  and  for  the  master's  benefit,  though  no  express 
command  or  privity  of  the  master  be  proved/'  ^ 

1.  Who  is  a  servant.  A  master  is  one  who  not  only  pre- 
scribes to  the  workman  the  end  of  his  work,  but  directs,  or 
at  any  moment  may  direct  the  means  also,  or,  as  it  has  been 
put,  **  retains  the  power  of  controlling  the  work;''^  and  he 
who  does  work  on  those  terms  is  in  law  a  servant  for  whose 
acts,  neglects,  and  defaults,  to  the  extent  to  be  specified,  the 
master  is  liable. 

An  independent  contractor  is  one  who  undertakes  to  pro- 
duce a  given  result,  but  so  that  in  the  actual  execution  of 
the  work  he  is  not  under  the  order  or  control  of  the  person 
for  whom  he  does  it,  and  may  use  his  own  discretion  in 
things  not  specified  beforehand.  For  the  acts  or  omissions 
of  such  a  one  about  the  performance  of  his  undertaking  his 
employer  is  not  liable  to  strangers.^ 

**  In  ascertaining  who  is  liable  for  the  act  of  a  wrong- 
doer, you  must  look  to  the  wrong-doer  himself  or  to  the 
first  person  in  the  ascending  line  who  is  the  employer  and 
has  control  over  the  work.  You  cannot  go  further  back 
and  make  the  employer  of  that  person  liable.''* 

It  must  be  remembered  that  the  remoter  employer,  if  at 
any  point  he  does  interfere  and  assume  specific  control, 
renders  himself  answerable,  not  as  master,  but  as  principal.' 
He  makes  himself  dominus  pro  tempore.^ 

The  '*  power  of  controlling  the  work  "  which  is  the  legal 
criterion  of  the  relation  of  a  master  to  a  servant  does  not 
necessarily  mean  a  present  and  physical  ability.     Ship- 

1.  Barwick  v.  Bank,  Ex.  Ch.  L.  R.  8.  Per   Bramwell,   L.   J.,   Emp.   L. 

2  Ex.  265;  Northern  Pac.  R.  R.  Co.  1877,  p.  58. 

V.    Herbert,    116    U.    S.    624;   ante,  4.  Per  Willes,  J.,  Murray  v.  Cur- 
Agency,  rie,  L.  R.  6  C.  P.  27. 

8.  Sadler  t.  Henlock,  4  E.  &  B.  578,  5.  McLaughlin  y.  Pryor,  4  M.  &  Q. 

per  Crompton,  J.  48. 

\  6.  Master  for  the  time. 
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owners  are  answerable  for  the  acts  of  the  master,  though 
done  under  circumstances  in  which  it  is  impossible  to  com- 
municate with  the  owners.  It  is  enough  that  the  servant 
is  bound  to  obey  the  master's  directions  if  and  when  com- 
municated to  himJ 

2.  What  acts  are  deemed  to  be  in  the  oonne  of  service. 
The  injury  in  respect  of  which  a  master  becomes  subject  to 
this  kind  of  vicarious  liability  may  be  caused  in  the  follow- 
ing ways:— 

(a)  It  may  be  the  natural  consequence  of  something 

being  done  by  a  servant  with  ordinary  care  in 
execution  of  the  master's  specific  orders. 

(b)  It  may  be  due  to  the  servant's  want  of  care  in  carry- 

ing on  the  work  or  business  in  which  he  is  em- 
ployed.   This  is  the  commonest  case. 

(c)  The  servant's  wrong  may  consist  in  excess  or  mis- 

taken execution  of  a  lawful  authority. 

(d)  Or  it  may  even  be  a  wilful  wrong,  such  as  assault, 

provided  the  act  is  done  on  the  master's  behalf 
and  with  the  intention  of  serving  his  purposes. 

(a)  Execution  of  specific  orders.    Here  the  servant  is 

the  master's  agent  in  a  proper  sense,  and  the  master  is  liable 
for  that  which  he  has  truly,  not  by  the  fiction  of  a  legal 
maxim,  commanded  to  be  done.  He  is  also  liable  for  the 
natural  consequences  of  his  orders,  even  though  he  wished 
to  avoid  them,  and  desired  his  servant  to  avoid  them.® 

(b)  Negligence  in  conduct  of  master's  business.  It  must 
be  established  that  the  servant  is  a  wrong-doer,  and  liable 
to  the  plaintiff,  before  any  question  of  the  master's  liability 
can  be  entertained.  Assuming  this  to  be  made  out,  the 
question  may  occur  whether  the  servant  was  in  truth  on  his 
master's  business  at  the  time,  or  engaged  on  some  pursuit 
of  his  own.    In  the  latter  case  the  master  is  not  liable.^ 

Whether  the  servant  is  really  bent  on  his  master's  affairs 
or  not  is  a  question  of  fact,  but  a  question  which  may  be 

7.  See  Mande  &  Pollock,  Merchant  9.  Croft  v.  Alison,  4  B.  &  A.  590; 
Shipping    (4th  Ed.),  i.  158.                      Coulon  v.  R.  R.  Co.,  135  Mass.  195. 

8.  Gregory  v.  Piper,  9  B.  &  C.  591. 


Digitized  by  VjOOQ IC 


Persons  Affected  by  Torts.  877 

troublesome.  Not  every  deviation  of  the  servant  from  the 
strict  execution  of  duty,  nor  every  disregard  of  particular 
instructions,  will  be  such  an  interruption  of  the  course  of 
employment  as  to  determine  or  suspend  the  master's  re- 
sponsibility. But  where  there  is  not  merely  deviation,  but 
a  total  departure  from  the  course  of  the  master's  business, 
so  that  the  servant  may  be  said  to  be  **  on  a  frolic  of  his 
own,''  the  master  is  no  longer  answerable  for  the  servant's 
conduct.* 

(c)  Excess  or  mistake  in  execution  of  authority.  To  es- 
tablish a  right  of  action  against  the  master  in  such  a  case 
it  must  be  shown  that  (a)  the  servant  intended  to  do  on 
behalf  of  his  master  something  of  a  kind  which  he  was  in 
fact  authorized  to  do;  (b)  the  act,  if  done  in  a  proper  man- 
ner, or  under  the  circumstances  erroneously  supposed  by  the 
servant  to  exist,  would  have  been  lawful.^ 

The  master  is  chargeable  only  for  acts  of  an  authorized 
class  which  in  the  particular  instance  are  wrongful  by 
reason  of  excess  or  mistake  on  the  servant's  part.  For  acts 
which  he  h^s  neither  authorized  in  kind  or  sanctioned  in 
particular  he  is  not  chargeable.  Most  of  the  cases  on  this 
head  have  arisen  out  of  acts  of  railway  servants  on  behalf 
of  companies. 

But  the  master  is  not  answerable  if  the  servant  takes  on 
himself,  though  in  good  faith  and  meaning  to  further  the 
master's  interest,  that  which  the  master  has  no  right  to  do 
even  if  the  facts  were  as  the  servant  thinks  them  to  be.' 
The  same  rule  holds  if  the  particular  servant's  act  is  plain- 
ly beyond  his  authority.  In  a  case  not  clear  on  the  face  of 
it,  the  extent  of  the  servant's  authority  is  a  question  of  fact. 
Much  must  depend  on  the  nature  of  the  matter  in  which  the 
authority  is  given. 

(d)  Lastly,  a  master  may  be  liable  even  for  wilful  and 
deliberate  wrongs  committed  by  the  servant,  provided  they 
be  done  on  the  master's  account  and  for  his  purposes:  and 
this,  no  less  than  in  other  cases,  although  the  servant's 

1.  Joel  V.  Morison,  6  C.  &  P.  503,  C.  P.  415;  Penn.  Ry.  Co.  v.  Toomey, 

per  Parke,  B.,  Quinn  v.  Power,  87  N.  91  Pa.  St.  256. 

Y.  535.  3.  Poiilton   v.   Railway   Co.,  L.   R. 

«.  Bailey  v.  Railway  Co.,  L.  R.  7  2  Q.  B.  534. 
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conduct  is  of  a  kind  actually  forbidden  by  the  master. 
Sometimes  it  has  been  said  that  a  master  is  not  liable  for 
the  **  wilful  and  malicious  *'  wrong  of  his  servant.  If 
**  malicious  ''  means  *Vcommitted  exclusively  for  the  ser- 
vant's private  ends,'*  or  *'  malice  ''  means  **  private  spite/' 
this  is  a  correct  statement;*  otherwise  it  is  contrary  to 
modem  authority.  The  question  is  not  what  was  the  nature 
of  the  act  itself,  but  whether  the  servant  intended  to  act  in 
the  master's  interest.* 

An  employer  is  liable  for  f rands  of  his  servant  committed 
without  authority,  but  in  the  course  of  the  service  and  for 
the  employer's  purposes.® 

A  firm  is  answerable  for  fraudulent  misappropriation  of 
funds,  and  the  like,  committed  by  one  of  the  partners  in  the 
course  of  the  firm's  business  and  within  the  scope  of  his 
usual  authority,  though  no  benefit  be  derived  therefrom  by 
the  other  partners.  But  the  firm  is  not  liable  if  the  trans- 
action undertaken  by  the  defaulting  partner  is  outside  the 
course  of  partnership  business.'' 

3.  Injuries  to  servants  by  fault  of  fellow-servants.  The 
common-law  rule  of  master's  immunity,  as  it  stood  before 
the  Employer's  Liability  Act  of  1880,  is  that  a  master  is  not 
liable  to  his  servant  for  injury  received  from  any  ordinary 
risk  of  or  incident  to  the  service,  including  acts  or  defaults 
of  any  other  person  employed  in  the  same  service.  •  *  A  ser- 
vant, when  he  engages  to  serve  a  master,  undertakes,  as  be- 
tween himself  and  his  master  to  run  all  the  ordinary  risks  of 
the  service,  including  the  risk  of  negligence  upon  the  part 
of  a  fellow-servant  when  he  is  acting  in  the  discharge  of  his 
duty  as  servant  of  him  who  is  the  common  master  of 
both."» 

The  phrase  "  common  employment  "  is  frequent  in  this 
class  of  cases.  All  persons  engaged  under  the  same  em- 
ployer for  the  purposes  of  the  same  business,  however  dif- 
ferent in  detail  those  purposes  may  be,  are  fellow-servants 

4.  H.  A  C,  543,  per  Blackburn,  J.  6.  Shaw   v.   Mining   Co.,   13   Q.   B. 

See  Burdick  on  Torts   (3d  Ed.),  180  103;  Calvin  v.  Holbrook,  2  N.  Y.  126. 

et  seq.  7.  See  Blair  v.  Bromley,  2  Ph.  354. 

6.  Limpus  V.  Omnibus  Co.,  1  H.  t  8.  Burdick  on  Torts  (3d  Ed.),  202; 

C.  526.  Coolcy  on  TorU  (Students'  Ed.),  541. 
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in  a  common  emplojrment  within  the  meaning  of  this  rule: 
for  example,  a  carpenter  doing  work  on  the  roof  of  an  en- 
gine-shed and  porters  moving  an  engine  on  a  turn-table. 
Where  there  is  one  common  general  object,  in  attaining 
which  a  servant  is  exposed  to  risk,  he  is  not  entitled  to  sue 
the  master  if  he  is  injured  by  the  negligence  of  another 
servant  while  engaged  in  furthering  the  same  object. 

It  makes  no  difference  if  the  servant  by  whose  negligence 
another  is  injured  is  a  foreman,  manager,  or  other  superior 
in  the  same  emplojrment,  whose  orders  the  other  was  by  the 
terms  of  his  service  bound  to  obey.® 

The  master  is  bound,  as  between  himself  and  his  servants, 
to  exercise  due  care  in  selecting  proper  and  competent  per- 
sons for  the  work  whether  as  fellow- workmen  in  the  ordi- 
nary sense,  or  as  superintendents  or  foremen,  and  to  fur- 
nish suitable  means  and  resources  to  accomplish  the  work, 
and  he  is  not  answerable  further.* 

A  stranger  who  gives  his  help  without  reward  to  a  man's 
servants  engaged  in  any  work  is  held  to  put  himself,  as 
regards  the  master's  liability  towards  him,  in  the  same 
position  as  if  he  were  a  servant.^ 

On  the  other  hand,  a  master  who  takes  an  active  part  in 
his  own  work  is  not  only  himself  liable  to  a  servant  injured 
by  his  negligence,  but,  if  he  has  partners  in  the  business, 
makes  them  liable  also.  For  he  is  the  agent  of  the  firm,  but 
not  a  servant:*  the  partners  are  generally  answerable  for 
his  conduct,  yet  cannot  say  he  was  a  fellow-servant  of  the 
injured  man. 

The  principle  of  the  Employers'  Liability  Act,  1880,  (43  &  44  Vict,  o. 
42),  so  far  as  the  Act  has  any  principle,  is  that  of  holding  the  employer 
answerable  for  the  conduct  of  those  who  are  delegated  authority  under 
hlm.4 

9.  See,  generally,  Cooley  on  Torts  8.  Ashworth  v.  Stanwix,  3  E.  4^  £. 

(Students'  Ed.),  546.  701. 

1.  As  to  the  special  duties  of  the  4.  The  common  law  liability  of  em- 
master  towards  his  servant,  including  ployees  has  been  greatly  modified  by 
the  duty  to  employ  suitable  fellow  state  and  federal  statutes.  Onsult 
servants,  see  Burdick  on  Torts  (3d  the  statutes  and  see,  also,  Burdick 
Ed.),  184-198  and  cases  cited.  on  Torts  (3d  Ed.),  218. 

».  Potter  V.   Fkulkner,  Ex.  C^i.  1 
B.  &  S.  800. 
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CHAPTER  IV. 

GENERAL   EXCEPTIONS. 

Conditions  excluding  liability  for  act  prima  facie  wrong- 
ful. There  are  various  conditions  which,  when  present,  will 
prevent  an  act  from  being  wrongful  which  in  their  absence 
would  be  a  wrong.  Under  such  conditions  the  act  is  said 
to  be  justified  or  excused.  And  when  an  act  is  said  in  gen- 
eral terms  to  be  wrongful,  it  is  assumed  that  no  such  qual- 
ifying condition  exists. 

Some  of  the  principles  by  which  liability  is  excluded 
are  applicable  indifferently  to  all  or  most  kinds  of  injury, 
while  others  are  confined  to  some  one  species.  General  ex- 
ceptions are  the  exceptions  which  now  concern  us.  The 
following  seems  to  be  their  chief  categories.  An  action  is 
within  certain  limits  not  maintainable  in  respect  of  the  acts 
of  political  power  called  '*  acts  of  State,"  nor  of  judicial 
acts.  Executive  acts  of  lawful  authority  form  another  sim- 
ilar class.  Then  a  class  of  acts  had  to  be  considered  which 
may  be  called  quasi-judicial,  and  which,  also  within  limits 
are  protected.  Also,  there  are  various  cases  in  which 
unqualified  or  qualified  immunity  is  conferred  upon  private 
persons  exercising  an  authority  or  power  specially  con- 
ferred by  law.  We  may  regard  all  these  as  cases  of  priv- 
ilege in  respect  of  the  person  or  the  occasion.  After  these 
come  exceptions  which  are  more  an  affair  of  common  right: 
inevitable  accident  (a  point  not  clearly  free  from  doubt) ♦ 
harm  inevitably  incident  to  the  oi  dinary  exercise  of  rights, 
harm  suffered  by  consent  or  under  conditions  amounting 
to  acceptance  of  the  risk,  and  harm  inflicted  in  self-defense 
or  (in  some  cases)  otherwise  by  necessity. 

1.  Acts  of  State. 

The  term  "  Acts  of  State  "appears  to  signify— (1)  An 
act  done  or  adopted  by  the  prince  or  rulers  of  a  foreign  in- 
dependent State  in  their  political  and  sovereign  capacity, 
and  within  the  limits  of  their  de  facto  political  sovereignty; 
(2)  more  particularly,  **  an  act  injurious  to  the  person  or 
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to  the  property  of  some  person  who  is  not  at  the  time  of 
that  act  a  subject  of  her  Majesty;  which  act  is  done  by  any 
representative  of  her  Majesty's  authority,  civil  or  military, 
and  is  either  previously  sanctioned,  or  subsequently  ratified 
by  her  Majesty  ''  (such  sanction  or  ratification  being,  of 
course,  expressed  in  the  proper  manner  through  responsible 
ministers). 

Our  courts  of  justice  profess  themselves  not  competent  to 
discuss  acts  of  these  kinds  for  reasons  thus  expressed  by 
the  Judicial  Committee  of  the  Privy  Council: — **  The  tran- 
sactions of  independent  States  between  each  other  *'  (and 
with  subjects  of  other  States),  '*  are  governed  by  other 
laws  than  those  which  municipal  courts  administer;  such 
courts  have  neither  the  means  of  deciding  what  is  right,  nor 
the  power  of  enforcing  any  decision  which  they  may  make. ' ' 

The  leading  case  on  this  subject  to  Buron  v.  Demnan,  2 
Ex.  167.  The  defendant  in  that  case,  who  was  a  captain  in 
the  British  navy,  burned  certain  barracoons  on  the  West 
Coast  of  Africa  and  released  the  slaves  therein  confined. 
His  act,  though  not  previously  authorized,  was  ratified  by 
the  British  government.  This  action  was  brought  against 
the  captain  for  the  loss  of  the  slaves;  but  it  was  held  that 
no  action  could  be  maintained  because  the  acts  of  the  cap- 
tain were  acts  of  the  State.* 

As  between  the  sovereign  and  his  subjects,  however, 
there  can  be  no  such  thing  as  an  act  of  State.  Courts  of 
law  are  established  for  the  express  purpose  of  limiting 
public  authority  in  its  conduct  towards  individuals.  If  one 
British  subject  puts  another  to  death  or  destroys  his  prop- 
erty by  the  express  command  of  the  King,  that  command  is 
no  protection  to  the  person  who  executes  it  unless  it  is  in 
itself  lawful,  and  it  is  the  duty  of  the  proper  courts  of  jus- 
tice to  determine  whether  it  is  lawful  or  not;  as,  for  ex- 
ample, when  the  Court  of  King's  Bench  decided  that  a  Sec- 
retary of  State  had  no  power  to  issue  general  warrants  to 
search  for  and  seize  papers  and  the  like.* 

1.  See  Burdick  on  Torts  (3d  £d.)>  8.  Entick  v.  Carrington,  19  St.  Tr. 
41  €t  aeq.  1043. 
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Acts  of  foreign  powers.  There  is  another  quite  distinct 
point  of  jurisdiction  in  connection  with  which  the  term 
**  act  of  State  '*  is  used.  A  sovereign  prince  or  other  per- 
son representing  an  independent  power  is  not  liable  to  be 
sued  in  the  courts  of  this  country  for  acts  done  in  a  sov- 
ereign capacity;  and  this  even  if  in  some  other  capacity  he 
is  a  British  subject,  as  was  the  case  with  the  King  of 
Hanover,  who  remained  an  English  peer  after  the  personal 
union  between  the  Crowns  of  England  and  Hanover  was 
dissolved.'  This  rule  is  included  in  a  wider  one,  which  not 
only  extends  beyond  the  subject  of  this  work,  but  belongs 
to  international  as  much  as  to  municipal  law.  It  has  been 
thus  expressed  by  the  Court  of  Appeal :  *  *  As  a  consequence 
of  the  absolute  independence  of  every  sovereign  authority, 
and  of  the  international  comity  which  induces  every  sov- 
ereign State  to  respect  the  independence  of  every  other 
sovereign  State,  each  and  every  one  declines  to  exercise,  by 
means  of  any  of  its  Courts,  any  of  its  territorial  jurisdic- 
tion over  the  person  of  any  sovereign  or  ambassador  of  any 
other  State,  or  over  the  public  property  of  any  State  which 
is  destined  to  its  public  use,  or  over  the  property  of  any 
ambassador,  though  such  sovereign,  ambassador,  or  prop- 
erty be  within  its  territory,  and  therefore,  but  for  the  com- 
mon agreement,  subject  to  its  jurisdiction.** 

2.  Judicial  Acts. 

As  to  judicial  acts,  the  rule  is  that  **  no  action  will  lie 
against  a  judge  for  any  acts  done  or  words  spoken  in  his 
judicial  capacity  in  a  court  of  justice."  ^  And  the  exemp- 
tion is  not  confined  to  judges  of  superior  courts.  But  in 
order  to  extablish  the  exemption  as  regards  proceedings 
in  an  inferior  court,  the  judge  must  show  that  at  the  time 
of  the  alleged  wrong-doing  some  matter  was  before  him  in 
which  he  1^  jurisdiction  (whereas  in  the  case  of  a  superior 

8.  Duke  of  Brunswick  v.  King  of  State   of   Nicaraugua,    14    How.    Pr. 

Hanover,   6  Beav.   1,   67,  affirmed   2  617. 

House  of  Lords   Cases,   1;    Beers  y.  4.  Burdick  on  Torts    (3d  Ed.)»  35 

Arkansas,  20  How.  527;  Manning  v.  and  cases  cited. 
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court  it  is  for  the  plaintiff  to  prove  want  of  jurisdiction) ; 

and  the  act  complained  of  must  be  of  a  kind  which  he  had 
power  to  do  as  judge  in  that  matter.*^ 

A  judge  is  not  liable  in  trespass  for  want  of  jurisdiction, 
unless  he  knew  or  ought  to  have  known  of  the  defect;  and 
it  lies  on  the  plaintiff,  in  every  such  case,  to  prove  that  fact. 
And  the  conclusion  formed  by  a  judge,  acting  judicially  and 
in  good  faith,  on  a  matter  of  fact,  which  it  is  within  his 
jurisdiction  to  determine,  cannot  be  disputed  in  an  action 
against  him  for  anything  judicially  done  by  him  in  the  same 
cause  upon  the  footing  of  that  conclusion. 

Allegations  that  the  act  complained  of  was  done  **  ma- 
liciously and  corruptly,"  that  words  were  spoken 
'*  falsely  and  maliciously,"  or  the  like,  will  not  serve  to 
make  an  action  of  this  kind  maintainable  against  a  judge 
either  of  a  superior  or  of  an  inferior  court.® 

There  are  two  cases  in  which  by  statute  an  action  does 
or  did  lie  against  a  judge  for  misconduct  in  his  office, — 
namely,  if  he  refuses  to  grant  a  writ  of  habeas  corpus  in 
vacation  time,  and  if  he  refused  to  seal  a  bill  of  exceptions.^ 

The  rule  of  immunity  for  judicial  acts  is  applied  not  only 
to  judges  of  the  ordinary  civil  tribunals,  but  to  members 
of  naval  and  military  courts-martial  or  courts  of  inquiry 
constituted  in  accordance  with  military  law  and  usage.  It 
is  also  applied  to  a  limited  extent  to  arbitrators,  and  to  any 
person  who  is  in  a  position  like  an  arbitrator's,  as  having 
been  chosen  by  the  agreement  of  parties  to  decide  a  matter 
that  is  or  may  be  in  difference  between  them.  Such  a  per- 
son, if  he  acts  honestly,  is  not  liable  for  errors  in  judgment. 
He  would  be  liable  for  a  corrupt  or  partisan  exercise  of  his 
office;  but  if  he  really  does  use  a  judicial  discretion,  the 
rightness  or  competence  of  his  judgment  cannot  be  brought 

5.  On    this    subject,    Mr.    Burdick  cord   that  protection."     Burdick   on 

says:     "On  grounds  of  public  policy  Torts    (3d  Ed.),  38,  citing  Grove  v. 

both  classes  [of  judges]  are  entitled  to  Van  Duyn,  14  N.  J.  L.  654  and  other 

equal  protection,  and  the  most  recent  cases, 

and    best    considered    cases    in    this  6.  Id. 

country,  as  well  as  in  England,  ac-  7.  Ck>nsult  the  local  statutes. 
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into  question  for  the  purpose  of  making  him  personally 
liable. 

The  doctrine  of  our  courts  on  this  subject  appears  to  be 
fully  and  uniformly  accepted  in  the  United  States.® 

3.  Executive  Acts. 

As  to  executive  acts  of  public  officers,  no  legal  wrong  can 
be  done  by  the  regular  enforcement  of  any  sentence  or 
process  of  law,  nor  by  the  necessary  use  of  force  for  pre- 
serving the  peace.*  Private  persons  are  in  many  cases  en- 
titled, and  in  some  bound,  to  give  aid  and  assistance,  or  to 
act  by  themselves,  in  executing  the  law;  and  in  so  doing 
they  are  similarly  protected. 

But  a  public  officer  may  err  by  going  beyond  his  author- 
ity in  various  ways.  When  this  happens  there  are  distinc- 
tions to  be  observed.  The  principle  which  runs  through 
both  common  law  and  legislation  in  the  matter  is  that  an 
officer  is  not  protected  from  the  ordinary  consequences  of 
unwarranted  acts,  which  it  rested  with  himself  to  avoid, 
such  as  using  needless  violence  to  secure  a  prisoner;  but  he 
is  protected  it  he  has  only  acted  in  a  manner  in  itself  reason- 
able, and  in  execution  of  an  apparently  regular  warrant  or 
order,  which,  on  the  face  of  it,  he  was  bound  to  obey.^  This 
applies  only  to  irregularity  in  the  process  of  a  court  having 
jurisdiction  over  the  alleged  cause.  Where  an  order  is 
issued  by  a  court  which  has  no  jurisdiction  at  all  in  the 
subject-matter,  so  that  the  proceedings,  are,  as  it  is  said, 
coram  non  judice,  the  exemption  ceases. 

As  to  a  mere  mistake  of  fact,  such  as  arresting  the  body 
or  taking  the  goods  of  the  wrong  person,  an  officer  of  the 
law  is  not  excused  in  such  a  case.  He  must  lay  hands  on  the 
right  person  or  property  at  his  peril,  the  only  exception 
being  on  the  principle  of  estoppel,  where  he  is  misled  by  the 
party's  own  act.* 

8.  See  Burdiek  on  Torts  (3d  Ed.)>  1.  See,  generally,  Cool^  on  Torts 
80-41  and  notes.  (Studento'  Ed.),  161  et  seq. 

9.  See,  generally,  Burdiek  on  Torts,  8.  Qlasspoole  ▼.  Tonng,  0  B.  A  C 
45-61  and  cases  cited.  506. 


Digitized  by  VjOOQ IC 


Genebal  Exceptions.  885 

Acts  done  by  naval  and  military  officers  in  the  execution 
or  intended  execution  of  their  duty,  for  the  enforcement  of 
the  rules  of  the  service  and  preservation  of  discipline,  fall 
to  some  extent  under  this  head.  There  is  very  great  weight 
of  opinion,  but  no  absolute  decision,  that  an  action  does  not 
lie  in  a  civil  court  for  bringing  an  alleged  offender  against 
military  law  (being  a  person  subject  to  that  law)  before  a 
court-martial  without  probable  cause.  How  far  the  orders 
of  a  superior  officer  justify  a  subordinate  who  obeys  them 
as  against  third  persons  has  never  been  fully  settled.  But 
the  better  opinion  appears  to  be  that  the  subordinate  is  in 
the  like  position  with  an  officer  executing  an  apparently 
regular  civil  process, — namely,  that  he  is  protected  if  he 
acts  under  orders  given  by  a  person  whom  he  is  generally 
bound  by  the  rules  of  the  service  to  obey,  and  of  a  kind 
which  that  person  is  generally  authorized  to  give,  and  if 
the  particular  order  is  not  necessarily  or  manifestly  un- 
lawful.' 

The  same  principles  apply  to  the  exemption  of  a  person 
acting  under  the  orders  of  any  public  body  competent  in 
the  matter  in  hand.  An  action  does  not  lie  against  the 
Sergeant-at-arms  of  the  House  of  Commons  for  excluding  a 
member  from  the  House  in  obedience  to  a  resolution  of  the 
House  itself;  this  being  a  matter  of  internal  discipline  in 
which  the  House  is  supreme."* 

4.  Quasi-judicial  Acts. 
Divers  persons  and  bodies  are  called  upon,  in  the  man- 
agement of  public  institutions  or  government  of  voluntary 
associations,  to  exercise  a  sort  of  conventional  jurisdiction 
analogous  to  that  of  inferior  courts  of  justice.  These  quasi- 
judicial  functions  are  in  many  cases  created  or  confirmed 
by  Parliament.  Such  are  the  powers  of  the  universities  over 
their  officers  and  graduates,  and  of  colleges  in  the  univer- 
sities over  their  fellows  and  scholars.  Often  the  authority 
of  the  quasi-judicial  body  depends  on  an  instrument  of 
foundation,  the  provisions  of  which  are  binding  on  all  per- 

3.  See,  generally,  Burdiek  on  Torts,  4.  Bradlaugh  v.  Gossett,   12  Q.  B. 

48  and  cases  cited.  D.  271. 
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sons  who  accept  benefits  under  it.  Such  are  the  cases  of 
endowed  schools  and  religious  congregations.  And  the 
same  principle  appears  in  the  constitution  of  modem  in- 
corporated companieSi  and  even  of  private  partnerships. 
Further,  a  quasi- judicial  authority  may  exist  by  the  mere 
convention  of  a  number  of  persons  who  have  associated 
themselves  for  any  lawful  purpose,  and  have  entrusted 
powers  of  management  and  discipline  to  select  members. 
The  committees  of  most  clubs  have  by  the  rules  of  the  club 
some  such  authority,  or  at  any  rate  an  initiative  in  present- 
ing matters  of  discipline  before  the  whole  body.  The  Inns  of 
Court  exhibit  a  curious  and  unique  example  of  great  power 
and  authority  exercised  by  voluntary  unincorporated  so- 
cieties in  a  legally  anomalous  manner.  Their  powers  are 
for  some  purposes  quasi- judicial,  and  yet  they  are  not  sub- 
ject to  any  ordinary  jurisdiction. 

The  general  rule  as  to  quasi-judicial  powers  of  this  class 
is  that  persons  exercising  them  are  protected  from  civil 
liability  if  they  observe  the  rules  of  natural  justice,  and  also 
the  particular  statutory  or  conventional  rules,  if  any,  which 
may  prescribe  their  course  of  action.  The  rules  of  natural 
justice  appear  to  mean,  for  this  purpose,  that  a  man  is  not 
to  be  removed  from  office  or  membership,  or  otherwise  dealt 
with  to  his  disadvantage,  without  having  fair  and  sufficient 
notice  of  what  is  alleged  against  him,  and  an  opportunity 
of  making  his  defense;  and  that  the  decision,  whatever  it  is, 
must  be  arrived  at  in  good  faith  with  a  view  to  the  common 
interest  of  the  society  or  institution  concerned.  If  these 
conditions  be  satisfied,  a  court  of  justice  will  not  interfere, 
not  even  if  it  thinks  the  decision  was  in  fact  wrong.  If  not, 
the  act  complained  of  will  be  declared  void,  and  the  person 
affected  by  it  maintained  in  his  rights  until  the  matter  has 
been  properly  and  regularly  dealt  with.*  These  principles 
apply  to  the  expulsion  of  a  partner  from  a  private  firm 
where  a  power  of  expulsion  is  conferred  by  the  partnership 
contract.® 

5.  See  Allbutt  v.  Council,  23  Q.  B.         6.  See  ante,  Partnership. 
Div.    400;     Farnsworth  v.  Storrs,  5 
Cush.  412. 


Digitized  by  LjOOQ IC 


'  Genebal  Exceptions.  887 

Absolute  discretionary  powers.  It  may  be,  however,  that 
by  the  authority  of  Parliament  (or,  it  would  seem,  by  the 
previous  agreement  of  the  party  to  be  affected)  a  govern- 
ing or  administrative  body,  or  the  majority  of  an  associa- 
tion, has  power  to  remove  a  man  from  office,  or  the  like, 
without  anything  in  the  nature  of  judicial  proceedings,  and 
without  showing  any  cause  at  allJ  Whether  a  particular 
authority  is  judicial  or  absolute  must  be  determined  by  the 
terms  of  the  particular  instrument  creating  it. 

On  the  other  hand  there  may  be  question  whether  the 
duties  of  a  particular  office  be  quasi- judicial,  or  merely  min- 
isterial or  judicial  for  some  purposes  and  ministerial 
for  others.  It  seems  that  at  common  law  the  return- 
ing or  presiding  officer  at  a  parliamentary  or  other  election 
has  a  judicial  discretion,  and  does  not  commit  a  wrong  if 
by  an  honest  error  of  judgment  he  refuses  to  receive  a  vote; 
but  now  in  most  cases  it  will  be  found  that  such  officers  are 
under  absolute  statutory  duties  which  they  must  perform  at 
their  peril.® 

5.  Parental  and  quasi-parental  Authority. 

There  are  several  kinds  of  authority  in  the  way  of  sum- 
mary force  or  restraint  which  the  necessities  of  society  re- 
quire to  be  exercised  by  private  persons.  And  such  persons 
are  protected  in  exercise  thereof,  if  they  act  with  good  faith 
and  in  a  reasonable  and  moderate  manner. 

Parental  authority  (whether  in  the  hands  of  a  father  or 
guardian,  or  of  a  person  to  whom  it  is  delegated,  such  as  a 
schoolmaster)  is  the  most  obvious  and  universal  instance.^ 

Persons  having  the  lawful  custody  of  a  lunatic,  and  those 
acting  by  their  direction,  are  justified  in  using  such  rea- 
sonable and  moderate  restraint,  as  is  necessary  to  prevent 
the  lunatic  from  doing  mischief  to  himself  or  others,  or 
required,  according  to  competent  opinion,  as  part  of  his 
treatment.^ 

7.  Hayman  t.  Rugbj  School,  18  Eq.  9.  Burdick  on  Torts,  153  and  cases 
28.  cited;    Ck>ole7    on    Torts    (Students' 

8.  See    Webb's    note,    Pollock    on     Ed.),  157. 

Torts,  148  and  eases  eitsd.  1.  Ooolcy  on  TorU,  195. 
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In  the  case  of  a  dnmken  man,  or  one  deprived  of  self* 
control  by  a  fit  or  other  accident,  the  nse  of  moderate  re- 
straint, as  well  for  his  own  benefit  as  to  prevent  him  from 
doing  mischief  to  others,  may  in  the  same  way  be  justified. 

6.  Authorities  of  Necessity. 

The  master  if  a  merchant  ship  has  by  reason  of  necessity 
the  right  of  using  force  to  preserve  order  and  discipline  for 

the  safety  of  the  vessel  and  the  persons  and  property  on 
board.  The  master  may  even  be  justified  in  a  case  of  ex- 
treme danger  in  inflicting  punishment  without  any  form  of 
inquiry.  But  **  in  all  cases  which  will  admit  of  the  delay 
proper  for  inquiry,  due  inquiry  should  precede  the  act  of 
punishment;  and  •  •  •  the  party  charged  should 
have  the  benefit  of  that  rule  of  universal  justice,  of  being 
heard  in  his  own  defense.*'  In  fact,  when  the  immediate 
emergency  of  providing  for  the  safety  and  discipline  of  the 
ship  is  past,  the  master's  authority  becomes  a  quasi- judicial 
one.^ 

7.  Damage  incident  to  Authorized  Acts. 

The  general  precept  of  law  is  commonly  stated  to  be  sic 
utere  ut  alienum  non  loedas.^  If  this  were  literally  and  uni- 
versally applicable,  a  man  would  act  at  his  peril  whenever 
and  wherever  he  acted  otherwise  than  as  the  servant  of  the 
law.  But  the  precept  is  understood  to  be  subject  to  large 
exceptions.  Its  real  use  is  to  warn  us  against  the  abuse  of 
the  more  popular  adage  that  *'  a  man  has  a  right  to  do  as 
he  likes  with  his  own,"  which  errs  much  more  dangerously 
on  the  other  side. 

There  are  limits  to  what  a  man  may  do  with  his  own;  and 
if  he  does  that  which  may  be  harmful  to  his  neighbor,  it  is 
his  business  to  keep  within  those  limits.  Neither  the  Latin 
nor  the  vernacular  maxim  will  help  us  much,  however,  to 
know  where  the  line  is  drawn.    The  problems  raised  by  the 

2.  See  the  leading  case  The  Agin  8.  See  Phelps  v.  Nowlen,  72  N.  Y. 
Court,  1  Hagg.  271,  274,  per  Lord  (Anno.  Reprint)  46,  also  valuable 
Stowell.  note  on  page  49. 
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apparent  opposition  of  the  two  principles  must  be  dealt  with 
each  on  its  own  footing. 

Damage  from  execution  of  authorised  works.  '^  No 
action  will  lie  for  doing  that  which  the  Legislature  has 
authorized,  if  it  be  done  without  negligence,  although  it 
does  occasion  damage  to  any  one/'*  The  meaning  of  the 
qualification  will  appear  immediately.  Subject  thereto, 
^'  the  remedy  of  the  party  who  suffers  the  loss  is  confined 
to  recovering  such  compensation  (if  any)  as  the  Legisla- 
ture has  thought  fit  to  give  him/'  *^  Instead  of  the  ordinary 
question  whether  a  wrong  has  been  done,  there  can  only 
be  a  question  whether  the  special  power  which  has  been 
exercised  is  coupled,  by  the  same  authority  that  created  it, 
with  a  special  duty  to  make  compensation  for  incidental 
damage.  Apart  from  the  question  of  statutory  compensa- 
tion, no  action  can  be  maintained  for  loss  or  inconvenience 
which  is  the  necessary  consequence  of  an  authorized  thing 
being  done  in  an  authorized  manner. 

But  in  order  to  secure  this  immunity  the  powers  conferred 
by  the  Legislature  must  be  exercised  without  negligence,  or, 
as  it  is  perhaps  better  expressed,  with  judgment  and  cau- 
tion. For  damage  which  could  not  have  been  avoided  by 
any  reasonably  practicable  care  on  the  part  of  those  who 
are  authorized  to  exercise  the  power,  there  is  no  right  of 
action.  But  they  must  not  do  needless  harm;  and  if  they  do, 
it  is  a  wrong  against  which  the  ordinary  remedies  are  avail- 
able. **  When  the  company  can  construct  its  works  without 
injury  to  private  rights,  it  is  in  general  bound  to  do  so." 
Hence  there  is  a  material  distinction  between  cases  where 
the  Legislature  **  directs  that  a  thing  shall  at  all  events  be 
done,''  and  those  where  it  only  gives  a  discretionary  power 
with  choice  of  times  and  places.  Where  a  discretion  is 
given,  it  must  be  exercised  with  regard  to  the  common 
rights  of  others.  And  even  where  a  particular  thing  is  re- 
quired to  be  done,  the  burden  of  proof  is  on  the  person  who 

4.  GeddiB  v.  Bann  Reservoir,  3  App.      K.  4  H.  L.  171. 
Cas.  455;  Hammersmith  t.  Brand,  L.         5.  Id. 
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has  to  do  it  to  show  that  it  cannot  be  done  without  creating 
a  nuisance.® 

8.  Inevitable  Accident 

The  question  now  to  be  considered  is  whether  an  action 
lies  against  me  for  harm  resulting  by  inevitable  accident 
from  an  act  lawful  in  itself,  and  done  by  me  in  a  reasonable 
and  careful  manner. 

Inevitable  accident  does  not  mean  absolutely  inevitable 
(for  by  the  supposition  I  was  not  bound  to  act  at  all),  but 
it  means  not  avoidable  by  any  such  precaution  as  a  reason- 
able man,  doing  such  an  act  then  and  there,  could  be  ex- 
pected to  take. 

We  believe  that  our  modem  law  supports  the  view  now 
indicated  as  the  rational  one,  that  inevitable  accident  is  not 
a  ground  of  liability.^  But  there  is  a  good  deal  of  appear- 
ance of  authority  in  the  older  books  for  the  contrary  pro- 
position that  a  man  must  answer  for  all  direct  consequences 
of  his  voluntary  acts  at  any  rate. 

9.  Exercise  of  Common  Rights. 

The  rule  of  law  is  that  the  exercise  of  ordinary  rights  for 
a  lawful  purpose  and  in  a  lawful  manner,  is  no  wrong  even 
if  it  causes  damage. 

Competition  in  business,  for  example,  is  in  itself  no 
ground  of  action,  whatever  damage  it  may  cause.®  A  trader 
can  complain  of  his  rival  only  if  a  definite  exclusive  right, 
such  as  a  patent  right,  or  the  right  to  a  trademark,  is  in- 
fringed, or  if  there  is  a  wilful  attempt  to  damage  his  busi- 
ness by  injurious  falsehood  (**  slander  of  title  '')  or  acts 
otherwise  unlawful  in  themselves. 

Another  group  of  authorities  of  the  same  class  is  that 

6.  See  note  Webb's  Pollock's  Torts,  Book  of  Hen.  IV,  Hil.  11;  Hen.  IV, 
153  €t  8eq.  47,  pi.  21    (A.  D.  1410-11).     For  an 

7.  The  Nitro  Glycerine  Case,  15  historical  treatment  from  t^e  above 
Wall.  524;  Burdick  on  Torts  (3d  case  down  to  date,  see  Pollock  on 
Ed.),  66,  67,  where  the  subject  is  Torts  (Webb's  Ed.),  174  el  $eq.  and 
well  treated  and  the  cases  considered,  eases  cited. 

8.  See  the  classical  case  in  the  Tear 
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which  establishes  **  that  the  disturbance  or  removal  of  the 
soil  in  a  man's  own  land,  though  it  is  the  means  (by  pro- 
cess of  natural  percolation)  of  drying  up  his  neighbor's 
spring  or  well,  does  not  constitute  the  invasion  of  a  legal 
right,  and  will  not  sustain  an  action/^ 

There  are  many  other  ways  in  which  a  man  may  use  his 
own  property  to  the  prejudice  of  his  neighbor,  and  yet  no 
action  lies.  I  have  no  remedy  against  a  neighbor  who  opens 
a  new  window  so  as  to  overlook  my  garden:  on  the  other 
hand  he  has  none  against  me  if,  at  any  time  before  he  has 
gained  a  prescriptive  right  to  the  light,  I  build  a  wall  or  put 
up  a  screen  so  as  to  shut  out  his  view  from  that  window.* 
But  the  principle  in  question  is  not  confined  to  the  use  of 
property.  It  extends  to  every  exercise  of  lawful  discretion 
in  a  man's  own  affairs. 

Again,  our  law  does  not  in  general  recognize  any  exclusive 
right  to  the  use  of  a  name,  personal  or  local.  I  may  use  a 
name  similar  to  that  which  my  neighbor  uses — and  that 
whether  I  inherited  or  found  it,  or  have  assumed  it  of  my 
own  motion — so  long  as  I  do  not  use  it  to  pass  off  my  wares 
or  business  as  being  his.*  The  fact  that  inconvenience  arises 
from  the  similarity  will  not  of  itself  constitute  a  legal  in- 
jury, and  allegations  of  pecuniary  damage  will  not  add  any 
legal  effect.  **  You  must  have  in  our  law  injury  as  well  as 
damage." 

10.  Leave  and  License. 

Harm  suffered  by  consent  is,  within  limits  to  be  men- 
tioned, not  a  cause  of  civil  action.  The  same  is  true  where 
it  is  met  with  under  conditions  manifesting  acceptance,  on 
the  part  of  the  person  suffering  it,  of  the  risk  of  that  kind 
of  harm.  The  maxim  by  which  the  rule  is  commonly 
brought  to  mind  is  volenti  non  fit  injuria.^  **  Leave  and 
license  "  is  the  current  English  phrase  for  the  defence 
raised  in  this  class  of  cases. 

9.  BQrdick  on  Torts,  71  et  aeq,  8.  No  injury  is  done  to  one  who 

1.  Id.,  71.  consents.    See  the  law  on  this  subject 

S.  See,  however,  as  to  Trade  Marks,  stated  and  the  cases    considered    in 

Burdick  on  Torts   (3d  £d.),  440.  Burdick  on  Torts  (3d  Ed.),  93  et  aeq. 
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The  case  of  express  consent  is  comparatively  rare  in  our 
books,  except  in  the  form  of  a  license  to  enter  npon  land. 

Force  to  the  person  is  rendered  lawful  by  consent  in  such 
matters  as  surgical  operations.  In  the  case  of  a  person 
under  the  age  of  discretion,  the  consent  of  that  person  *s 
parent  or  guardian  is  generally  necessary  and  suflScient.* 

But  consent  alone  is  not  enough  to  justify  what  is  on  the 
face  of  it  bodily  harm.  There  must  be  some  kind  of  just 
cause,  as  the  cure  or  extirpation  of  disease  in  the  case  of 
surgery.  Wilful  hurt  is  not  excused  by  consent  or  assent 
if  it  has  no  reasonable  object.  Thus  if  a  man  licenses 
another  to  beat  him,  not  only  does  this  not  prevent  the 
assault  from  being  a  punishable  offense,  but  the  better 
opinion  is  that  it  does  not  deprive  the  party  beaten  of  his 
right  of  action. 

Agreement  will  not  justify  the  wilful  causing  or  en- 
deavoring to  cause  appreciable  bodily  harm  for  the  mere 
pleasure  of  the  parties  or  others.  Boxing  with  properly 
padded  gloves  is  lawful,  because  in  the  usual  course  of 
things  harmless.  Fighting  with  the  bare  fist  is  not.  Foot- 
ball is  a  lawful  pastime,  though  many  kicks  are  given  and 
taken  in  it;  a  kicking  match  is  not.* 

A  blow  struck  in  anger,  or  which  is  likely  or  is  intended 
to  do  corporal  hurt,  is  an  assault,  but  a  blow  struck  in  sport, 
and  not  likely  nor  intended  to  cause  bodily  harm,  is  not  an 
assault,  and  an  assault  being  a  breach  of  the  peace  and  un- 
lawful, the  consent  of  the  person  struck  is  immaterial.  If 
this  view  is  correct  a  blow  struck  in  a  prize-fight  is  clearly 
an  assault;  but  playing  with  single-sticks  or  wrestling  does 
not  involve  an  assault,  nor  does  boxing  with  gloves  in  the 
ordinary  way.^ 

A  license  obtained  by  fraud  is  of  no  effect. 

Trials  of  strength  and  skill  in  such  pastimes  as  those 
above  mentioned  afford,  when  carried  on  within  lawful 
bounds,  the  best  illustration  of  the  principle  by  which  the 
maxim  volenti  non  fit  iniuria  is  enlarged  beyond  its  literal 

4.  See  Stephen's  Dig.  Cr.  Law,  art.  350,  and  20  Am.  Hep.  3^  and  cases 
204.  cited. 

5.  See  Com.  v.  Collberg,  119  M'ass.         6.  See  next  note,  supra. 
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meaning.  A  man  cannot  complain  of  harm  (within  the 
limits  we  have  mentioned)  to  the  chances  of  which  he  has 
exposed  himself  with  knowledge  and  of  his  free  will.*^ 

This  distinction  should  he  remembered  that  where  the 
plaintiff  has  voluntarily  put  himself  in  the  way  of  risk  the 
defendant  is  not  bound  to  disprove  negligence.  If  I  choose 
to  stand  near  a  man  using  an  axe,  he  may  be  a  good  wood- 
man or  not;  but  I  cannot  (it  is  submitted)  complain  of  an 
accident  because  a  more  skilled  woodman  might  have 
avoided  it.  This,  or  even  more,  is  implied  in  the  decision 
in  Hott  V.  Wilkes,®  where  it  was  held  that  one  who  tres- 
passed in  a  wood,  having  notice  that  spring-guns  were  set 
there,  and  was  shot  by  a  spring-gun,  could  not  recover. 
The  maxim  volenti  non  fit  injuria  was  expressly  held 
applicable:  **  he  voluntarily  exposes  himself  to  the  mis- 
chief which  has  happened.'' 

11.  Works  of  Necessity. 

A  class  of  exceptions  as  to  which  there  is  not  much  au- 
thority is  that  of  acts  done  of  necessity  to  avoid  a  greater 
harm,  and  on  that  ground  justified.^ 

Pulling  down  houses  to  stop  a  fire  and  casting  goods 
overboard,  or  otherwise  sacrificing  property  to  save  a  ship 
or  the  lives  of  those  on  board,  are  the  regular  examples.^ 
It  is  said,  also,  that  **  in  time  of  war  one  shall  justify  entry 
on  another's  land  to  make  a  bulwark  in  defense  of  the  king 
and  the  kingdom."  In  these  cases  the  apparent  wrong 
**  sounds  for  the  public  good." 

There  are  also  circumstances  in  which  a  man's  property 
or  person  may  have  to  be  dealt  with  promptly  for  his  own 
obvious  good,  but  his  consent,  or  the  consent  of  any  one 
having  lawful  authority  over  him,  cannot  be  obtained  in 
time.  Here  it  is  evidently  justifiable  to  do  what  needs  to 
be  done,  in  a  proper  and  reasonable  manner  of  course.  It 
is  not  even  technically  a  trespass  if  I  throw  water  on  my 

7.  See  note,  8upra,  9.  Dyer,   36  b;    Burdick  on  Torts, 

8.  3  B.  &  Aid.  304.  57. 

1.  Mouse's  Case,  13  Ck>.  Rep.  63. 
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neighbor's  goods  to  save  them  from  fire,  or,  seeing  his  house 
on  fire,  enter  on  his  land  to  help  in  putting  it  out.  Nor  is  it 
an  assault  for  the  first  passer-by  to  pick  up  a  man  rendered 
insensible  by  an  accident,  or  for  a  competent  surgeon,  if  he 
perceives  that  an  operation  ought  forthwith  to  be  performed 
to  save  the  man's  life,  to  perform  it  without  waiting  for  him 
to  recover  consciousness  and  give  his  consent.  These  works 
of  charity  and  necessity  must  be  lawful  as  well  as  right.* 

12.  Private  Defence. 

Self-defence  (or  rather  private  defence,  for  defence  of 
one's  self  is  not  the  only  case)  is  another  ground  of  immun- 
ity. To  repel  force  by  force  is  the  common  instinct  of  every 
creature  that  has  means  of  defence.  And  when  the  original 
force  is  unlawful,  this  natural  right  or  power  of  man  is 
allowed,  nay  approved,  by  the  law.  Sudden  and  strong 
resistance  to  unrighteous  attack  is  not  merely  a  thing  to  be 
tolerated;  in  many  cases  it  is  a  moral  duty.  The  right  ex- 
tends not  only  to  the  defence  of  a  man's  own  person,  but  to 
the  defence  of  his  property  or  possession,  ^d  what  may 
be  lawfully  done  for  one's  self  in  this  regard  may  likewise 
be  done  for  a  wife  or  husband,  a  parent  or  child,  a  master 
or  servant.^ 

The  force  employed  must  not  be  out  of  proportion  to  the 
apparent  urgency  of  the  occasion.  The  person  acting  on 
the  defensive  is  entitled  to  use  as  much  force  as  he  reason- 
ably believes  to  be  necessary.  It  is  said  that  a  man  attacked 
with  a  deadly  weapon  must  retreat  as  far  as  he  safely  can 
before  he  is  justified  in  defending  himself  by  like  means. 
But  this  probably  applies  (so  far  as  it  is  the  law)  only  to 
criminal  liability.  On  the  other  hand  if  a  man  presents  a 
pistol  at  my  head  and  threatens  to  shoot  me,  peradventure 
the  pistol  is  not  loaded  or  is  not  in  working  order,  but  I 
shall  do  no  wrong  before  the  law  by  acting  on  the  supposi- 
tion that  it  is  really  loaded  and  capable  of  shooting.* 

8.  Consult  the  unabridged  text  and         8.  Burdick  on  Torts,  50  et  teq. 
notes,    Webb's    Edition,    Pollock    on         4.  Id.,  63. 
Torts,  199,  200. 
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Cases  have  arisen  on  the  killing  of  animals  in  defence  of 
one's  property.  Here,  as  elsewhere,  the  test  is  whether  the 
party's  act  was  such  as  he  might  reasonably,  in  the  circum- 
stances, think  necessary  for  the  prevention  of  harm  which 
he  was  not  bound  to  suffer.' 

Injuries  received  by  an  innocent  third  person  from  an 
act  done  in  self-defence,  must  be  dealt  with  on  the  same 
principle  as  accidental  harm  proceeding  from  any  other  act 
lawful  in  itself.  It  has  to  be  considered,  however,  that  a 
man  repelling  imminent  danger  cannot  be  expected  to  use 
as  much  care  as  he  would  if  he  had  time  to  act  deliberately.* 

A  man  cannot,  however,  justify  doing  for  the  protection 
of  his  own  property,  a  deliberate  act  whose  evident  ten- 
dency is  to  cause,  and  which  does  cause,  damage  to  the 
property  of  an  innocent  neighbor. 

13.  Plaintiff  a  Wrong-doer. 

Language  is  to  be  met  with  in  some  books  to  the  effect 
that  a  man  cannot  sue  for  any  injury  suffered  by  him  at  a 
time  when  he  is  himself  a  wrong-doer.  But  there  is  no  such 
general  rule  of  law.  If  there  were,  one  consequence  would 
be  that  an  occupier  of  land  (or  even  a  fellow-trespasser) 
might  beat  or  wound  a,  trespasser  without  being  liable  to 
an  action,  whereas  the  right  of  using  force  to  repel  trespass 
to  land  is  strictly  limited;  or  if  a  man  is  riding  or  driving 
at  an  incautiously  fast  pace,  anybody  might  throw  stones 
at  him  with  impunity.  And  generally,  '*  a  trespasser  is 
liable  to  an  action  for  the  injury  which  he  does;  but  he 
does  not  forfeit  his  right  of  action  for  an  injury  sustained.*^ 
It  does  not  appear  on  the  whole  that  a  plaintiff  is  disabled 
from  recovering  by  reason  of  being  himself  a  wrong-doer, 
unless  some  unlawful  act  or  conduct  on  his  own  part  is  con- 
nected with  the  harm  suffered  by  him  as  part  of  the  same 
transaction;  and  even  then  it  is  difficult  to  find  a  case  where 
it  is  necessary  to  assume  any  special  rule  of  this  kind. 

In  America  there  has  been  a  great  question,  upon  which 

5.  Burdick  on  Torts,  64  et  $eq.  7.  Bird  y.  Holbrook,  4  Bing.  628; 

f.  See  ante,  Inevitable  Accident. 
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there  have  been  many  contradictory  decisions,  whether  the 
violation  of  statutes  against  Sunday  traveling  is  in  itself  a 
bar  to  actions  for  injuries  received  in  the  course  of  such 
traveling  through  defective  condition  of  roads,  negligence 
of  railway  companies,  and  the  like.  In  Massachusetts  it 
has  been  held  that  a  plaintiff  in  such  circumstances  cannot 
recover,  although  the  accident  might  just  as  well  have  hap- 
pened on  a  journey  lawful  for  all  purposes.*  These  decisions 
are  not  generally  considered  good  law,  and  have  been  ex- 
pressly dissented  from  in  some  other  States.® 

It  is  a  rule  not  confined  to  actions  on  contracts  that  **  the 
plaintiff  cannot  recover  where  in  order  to  maintain  his  sup- 
posed claim  he  must  set  up  an  illegal  agreement  (or  illegal 
conduct)  to  which  he  hin^elf  has  been  a  party;  **  but  its 
application  to  actions  of  tort  is  not  frequent  or  normaL^ 


CHAPTER  V. 

OF  BBMSDIB8  FOB  TOBTS. 

At  common  law  there  were  only  two  kinds  of  redress  for 
an  actionable  wrong.  One  was  in  those  cases — exceptional 
cases  according  to  modem  law  and  practice — ^where 
it  was  and  is  lawful  for  the  aggrieved  party,  as 
the  common  phrase  goes,  to  take  the  law  into  his  own  hands. 
The  other  way  was  an  action  for  damages.  Not  that  a  suitor 
might  not  obtain,  in  a  proper  case,  other  and  more  effectual 
redress  than  money  compensation;  but  he  could  not  have  it 
from  a  court  of  common  law.  Specific  orders  and  prohibi- 
tions in  the  form  of  injunctions  or  otherwise  were  (with 
few  exceptions,  if  any)  in  the  hand  of  the  Chancellor  alone, 
and  the  principles  according  to  which  they  were  granted  or 
withheld  were  counted  among  the  mysteries  of  Equity. 

Barnes  v.  Ward,  9  Q.  B.  392;  Hooker      102;  Sutton  v.  Wauwatosa,  29  Wise. 
V.  Miller,  37  la.  613.  21;  8.  c.  Big.  Lead.  Cas.,  Torts,  711, 

8.  Bosworth   v.    Swansey,.  10   Met.      721,  note. 

363.  .     1.  Burdick  on  TorU  (3d  Ed.),  103. 

9.  See  Burdick  on  Torts  (3d  Ed.),     ; 
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But  no  such  distinctions  exist  nnder  the  system  of  the  Judi- 
cature Acts,  and  every  branch  of  the  Court  has  power  to 
administer  every  remedy. 
Remedies  available  to  a  party  by  his  own  act  alone  may 

be  included,  after  the  example  of  the  long-established  Ger- 
man usage,  in  the  expressive  name  of  self-help.  The  right 
of  private  defence  appears  at  first  sight  to  be  an  obvious 
example  of  this.  But  it  is  not  so,  for  there  is  no  question  of 
remedy  in  such  a  case.  We  are  allowed  to  repel  force  by 
force  *^  not  for  the  redress  of  injuries,  but  for  their  preven- 
tion.'^^ It  is  only  when  the  party's  lawful  act  restores  to 
him  something  which  he  ought  to  have,  or  puts  an  end  to  a 
state  of  things  whereby  he  is  wronged,  or  at  least  puts  pres- 
sure on  the  wrong-doer  to  do  him  right,  that  self-help  is  a 
true  remedy.  And  then  it  is  not  necessarily  a  complete  or 
exclusive  remedy. 

The  acts  of  this  nature  which  we  meet  with  in  the  law  of 
torts  are  expulsion  of  a  trespasser,  retaking  of  goods  ^  by 
the  rightful  possessor,  distress  of  cattle  damage  feasant,' 
and  abatement  of  nuisances.^  Peaceable  re-entry  upon  land 
where  there  has  been  a  wronf  ul  change  of  possession  might 
be  added  to  the  list;  but  it  hardly  occurs  in  modem  exper- 
ience. Analogous  to  the  right  of  retaking  goods  is  the  right 
of  appropriating  or  retaining  debts  under  certain  condi- 
tions; and  various  forms  of  lien  are  more  or  less  analogous 
to  distress.  These,  however,  belong  to  the  domain  of  con- 
tract. In  every  case  alike  the  right  of  the  party  is  subject 
to  the  rule  that  no  greater  force  must  be  used,  or  damage 
done  to  property,  thaii  is  necessary  for  the  purpose  in  hand.^ 

Remedies  by  the  act  of  the  law.  The  most  frequent  ^nd 
familiar  of  these  is  the  awarding  of  damages.  Whenever 
an  actionable  wrong  has  been  done,  the  party  wronged  is 
entitled  to  recover  damages.  His  title  to  recover  is  a  con- 
clusion of  law  from  ihe  facts  determined  in  the  cause.  How 
much  he  shall  recover  is  a  matter  of  judicial  discretion,  a 

1.  See  ante,  Self-defeDse.  5   See,  generally,  as  to  redress  by 

2.  Burdick  on  Torts,  62.  a  party's  own  act,  Cooley  on  Torta 

3.  Id.,  226.  (Students'  Ed.),  108-121. 

4.  Id.,  226. 

57 
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discretion  exercised,  if  a  jury  tries  the  cause,  by  the  jury 
under  the  guidance  of  the  judge.® 

Damages  may  be  nominal,  ordinary,  or  exemplary. 
Nominal  damages  are  a  sum  of  so  little  value  as  compared 
with  the  cost  and  trouble  of  suing  that  it  may  be  said  to 
have  '*  no  existence  in  point  of  quantity,*'  such  as  a  shilling 
or  a  penny,  which  sum  is  awarded  with  the  purpose  of  not 
giving  any  real  compensation.  Such  a  verdict  means  one 
of  two  things.  According  to  the  nature  of  the  case  it  may 
be  honorable  or  contumelious  to  the  plaintiff.  Either  the 
purpose  of  the  action  is  merely  to  establish  a  right,^  no  sub- 
stantial harm  or  loss  having  been  suffered,  or  else  the  jury, 
while  unable  to  deny  that  some  legal  wrong  has  been  done 
to  the  plaintiff,  have  formed  a  very  low  opinion  of  the  gen- 
eral merits  of  his  case.®  This  again  may  be  on  the  ground 
that  the  harm  he  suffered  was  not  worth  suing  for,  or  that 
his  own  conduct  had  been  such  that  whatever  he  did  suffer 
at  the  defendant's  hands  was  morally  deserved.  The  for- 
mer state  of  things,  where  the  verdict  really  operates  as  a 
simple  declaration  of  rights  between  the  parties,  is  most 
commonly  exemplified  in  actions  of  trespass  brought  to  set- 
tle disputed  claims  to  rights  of  way,  rights  of  common,  and 
other  easements  and  profits.  The  other  kind  of  award  of 
nominal  damages,  where  the  plaintiff's  demerits  earn  him 
an  illusory  sum  such  as  one  farthing,  is  illustrated  chiefly 
by  cases  of  defamation,  where  the  words  spoken  or  written 
by  the  defendant  cannot  be  fully  justified,  and  yet  the  plain- 
tiff has  done  so  much  to  provoke  them,  or  is  a  person  of  such 
generally  worthless  character,  as  not  to  deserve,  in  the  opin- 
ion of  the  jury,  any  substantial  compensation.* 

Infringements  of  absolute  rights  like  those  of  personal 
security  and  property  give  a  cause  of  action  without  regard 
to  the  amount  of  harm  done,  or  to  there  being  harm  estim- 
able at  any  substantial  sum  at  all.   As  Holt,  C.  J.,  said,  in  a 

8.  Id.,    121.      As    to    remedies    in  8.  Id.,  231. 

equity  and   admiralty,  see   Id.,   121,  9.  See,    generally,    as    to    nominal 

122.  damages.  Hale  on  Damages  (2d  Ed.)» 

7.  Burdick  <m  Torts,  230.  ch.  2. 
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celebrated  passage  of  his  judgment  in  Ashby  v.  White,  ^ 
*'  a  damage  is  not  merely  pecuniary,  but  an  injury  imports 
a  damage,  when  a  man  is  thereby  hindered  of  Ids  right." 

On  the  other  hand,  there  are  cases,  even  in  the  law  of 
property,  where,  as  it  is  said,  damage  is  the  gist  of  the  ac- 
tion, and  there  is  not  an  absolute  duty  to  forbear  from  doing 
a  certain  thing,  but  only  not  to  do  it  so  as  to  cause  actual 
damage.^  The  right  to  the  support  of  land  as  between  adja- 
cent owners,  or  as  between  the  owner  of  the  surface  and 
the  owner  of  the  mine  beneath,  is  an  example.  My  neighbor 
may  excavate  in  his  own  land  as  much  as  he  pleases,  unless 
and  until  there  is  actual  damage  to  mine;  then,  and  not  till 
then,  a  cause  of  action  arises  for  me.  Negligence,  again,  is 
a  cause  of  action  only  for  a  person  who  suffers  actual  harm 
by  reason  of  it.  The  same  nde  holds  of  nuisances.  So,  in  an 
action  of  deceit,  the  cause  of  action  is  the  plaintiff's  having 
suffered  damage  by  acting  on  the  false  statement  made  to 
him  by  the  defendant.  In  all  these  cases  there  can  be  no 
question  of  nominal  damages,  the  proof  of  real  damage 
being  the  foundation  of  the  plaintiff's  right. 

In  the  law  of  slander  some  kinds  of  spoken  defamation 
are  actionable  without  any  allegation  or  proof  of  special 
damage  (in  which  case  the  plaintiff  is  entitled  to  nominal 
damages  at  least),  and  others  not;  while  as  to  written  words 
no  such  distinction  is  made. 

Ordinary  damages  are  a  sum  awarded  as  a  fair  measure 
of  compensation  to  the  plaintiff,  the  amount  being,  as  near 
as  can  be  estimated,  that  by  which  he  is  the  worse  for  the 
defendant's  wrong-doing,  but  in  no  case  exceeding  the 
amount  claimed  by  the  plaintiff  himself.  Compensation, 
not  restitution,  is  the  proper  test.^ 

One  step  more,  and  we  come  to  cases  where  there  is  great 
injury  without  the  possibility  of  measuring  compensation 
by  any  numerical  rule,  and  juries  have  been  not  only  allowed 
but  encouraged  to  give  damages  that  express  indignatiort 

1.  2  Lord  Raym.  938,  955.     See  a.  8.  See  Burdick  on  Torts   (3d  Ed.), 

c,  1  Smith's  Lead.  Cases,  *342  and      231. 

notes.  3.  Burdick  on  Torts,  231;  Hale  on 

Damages  (2d  Ed.),  ch.  3. 
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at  the  defendant's  wrong  rather  than  a  value  set  upon  the 
plaintiff's  loss.  Damages  awarded  on  this  principle  are 
called  exemplary  or  vindictive.*  The  kind  of  wrongs  to 
which  they  are  applicable  are  those  which,  besides  the  vio- 
lation of  a  right  or  the  actual  damage,  import  insult  or 
outrage,  and  so  are  not  merely  injuries,  but  iniurioe  in  the 
strictest  Roman  sense  of  the  term.  All  assault  and  false 
imprisonment  under  color  of  a  pretended  right  in  breach  of 
the  general  law,  and  against  the  liberty  of  the  subject;  a 
wanton  trespass  on  land,  persisted  in  with  violent  and  in- 
temperate behavior;  the  seduction  of  a  man's  daughter  with 
deliberate  fraud,  or  otherwise  under  circumstances  of  ag- 
gravation,— such  are  the  acts  which,  with  the  open  approval 
of  the  Courts,  juries  have  been  in  the  habit  of  visiting  with 
exemplary  damages.  Gross  defamation  should  perhaps  be 
added;  but  there  is  rather  that  no  definite  principle  of  com- 
pensation can  be  laid  down  than  that  damages  can  be  given 
which  are  distinctly  not  compensation.  It  is  not  found 
practicable  to  interfere  with  juries  either  way,  unless  their 
verdict  shows  manifest  mistake  or  improper  motive. 

There  are  other  miscellaneous  examples  of  an  estimate 
of  damages  colored,  so  to  speak,  by  disapproval  of  the  de- 
fendant's conduct  (and  in  the  opinion  of  the  court  legit- 
imately so),  though  it  be  not  a  case  for  vindictive  or  ex- 
emplary damages  in  the  proper  sense.  In  an  action  for 
trespass  to  land  or  goods  substantial  damages  may  be  re- 
covered, though  no  loss  or  diminution  in  value  of  property 
may  have  ocQurred.  In  an  action  for  negligently  pulling 
down  buildings  to  an  adjacent  owner's  damage,  evidence 
has  been  admitted  that  the  defendant  wanted  to  disturb  the 
plaintiff  in  his  occupation,  and  purposely  caused  the  work 
to  be  done  in  a  reckless  manner;  and  it  was  held  that  the 
judge  might  properly  authorize  a  jury  to  take  into  consider- 
ation the  words  and  conduct  of  the  defendant  *'  showing  a 
contempt  of  the  plaintiff's  rights  and  of  his  convenience." 

The  action  for  breach  of  promise  of  marriage,  being  an 
action  of  contract,  is  not  within  the  scope  of  this  work;  but 

4.  Burdick  on  Torts,  232-234;  Hale  on  Damages,  ch.  7. 
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it  has  curious  points  of  affinity  with  actions  of  tort  in  its 
treatment  and  incidents;  one  of  which  is  that  a  very  large 
discretion  is  given  to  the  jury  as  to  damages.** 

As  damages  may  be  aggravated  by  the  defendant's  ill- 
behavior  or  motives,  so  they  may  be  reduced  by  proof  of 
provocation,  or  of  his  having  acted  in  good  faith;  and  many 
kinds  of  circumstances  which  will  not  amount  to  justifica- 
tion or  excuse  are  for  this  purpose  admissible  and  material.' 
*^  In  all  cases  where  motive  may  be  ground  of  aggravation, 
evidence  on  this  score  will  also  be  admissible  in  reduction 
of  damages. '^ 

<<  Damages  resulting  from  one  and  the  same  cause  of 
action  must  be  assessed  and  recovered  once  for  all;  "  but 
where  the  same  facts  give  rise  to  two  distinct  causes  of 
action,  though  between  the  same  parties,  action  and  judg- 
ment for  one  of  these  causes  will  be  no  bar  to  a  subsequent 
action  on  the  other.^ 

Another  remedy  which  is  not,  like  that  of  damages,  uni- 
versally applicable,  but  which  is  applied  to  many  kinds  of 
wrongs  where  the  remedy  of  damages  would  be  inadequate 
or  practically  worthless,  is  the  granting  of  an  injunction 
to  restrain  the  commission  of  wrongful  acts  threatened,  or 
the  continuance  of  a  wrongful  course  of  action  already  be- 
gun. The  kinds  of  tort  against  which  this  remedy  is  com- 
monly sought  are  nuisances,  violations  of  specific  rights  of 
property  in  the  nature  of  nuisances,  such  as  obstruction  of 
light  and  disturbance  of  easements,  continuing  trespasses, 
and  infringements  of  copyright  and  trade-marks. 

The  cases  in  which  an  injunction  will  be  granted  are  all 
of  them  developments  of  the  one  general  principle  that  an 
injunction  is  granted '  only  where  damages  would  not  be  an 
adequate  remedy,  and  an  interim  injunction  only  where  de- 
lay would  make  it  impossible  or  highly  difficult  to  do  com- 
plete justice  at  a  later  stage. 

6.  Exemplary  damages  may  be  re-  7.  Brunsden  v.  Humphrey,  14  Q.  B. 

covered  for  breach  of  promise  of  mar-  Div.  141. 

riage.     Hale  on  Damages    (2d  Ed.),  8.  See,  generally,  as  to  injunctions 

310,  529.  in  cases  of  torts,  Burdick  on  Torts 

8.  Hale  on  Damages,  527.  (3d  Ed.),  ch.  17. 
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In  certain  capses  of  fraud  (that  is,  wilfully  or  recklessly 
false  representation  of  fact),  the  Court  of  Chancery  had 
before  the  Judicature  Act  concurrent  jurisdiction  with  the 
courts  of  common  law,  and  would  award  pecuniary  com- 
pensation,® not  in  the  name  of  damages  indeed,  but  by  way 
of  restitution  or  *'  making  the  representation  good/*  In 
substance,  however,  the  relief  came  to  giving  damages 
under  another  name,  and  with  more  nicety  of  calculation 
than  a  jury  would  have  used. 

Duties  of  a  public  nature  are  constantly  defined  or  created 
by  statute,  and  generally,  though  not  invariably,  special 
modes  of  enforcing  them  are  provided  by  the  same  statutes. 
If  the  Legislature,  at  the  same  time  thiait  it  creates  a  new 
duty,  points  out  a  special  course  of  private  remedy  for  the 
person  aggrieved  (for  example,  an  action  for  penalties  to 
be  recovered,  wholly  or  in  part,  for  the  use  of  such  person), 
then  it  is  generally  presumed  that  the  remedy  so  provided 
was  intended  to  be,  and  is,  the  only  remedy.^  The  provision 
of  a  public  remedy  without  any  special  means  of  private 
compensation  is  in  itself  inconsistent  with  a  person  specially 
aggrieved  having  an  independent  right  of  action  for  injury 
caused  by  a  breach  of  the  statutory  duty.  And  it  has  been 
thought  to  be  a  general  rule  that  where  the  statutory  rem- 
edy is  not  applicable  to  the  compensation  of  a  person  in- 
jured, that  person  has  a  right  of  action.  But  the  Court  of 
Appeals  has  repudiated  any  such  fixed  rule,  and  has  laid 
down  that  the  possibility  or  otherwise  of  a  private  right  of 
action  for  the  breach  of  a  public  statutory  duty  must  de- 
pend on  the  scope  and  language  of  the  statute  taken  as  a 
whole.* 

Also  the  harm  in  respect  of  which  an  action  is  brought 
for  the  breach  of  statutory  duty  must  be  of  the  kind  which 
the  statute  was  intended  to  prevent.  If  cattle  being  carried 
on  a  ship  are  washed  overboard  for  want  of  appliances  pre- 
scribed by  an  Act  of  Parliament  for  purely  sanitary  pur- 
poses, the  shipowner  is  not  liable  to  the  owner  of  the  cattle 

9.  Burrowes  v.  Lock,  10  Ves.  470.  2.  Atkinson  v    Waterworks  Co.,  Z 

1.  Cole  V.  Muscatine,  14  Iowa,  296;      Ex.  Div.  441. 
note.     Webb's     Edition,    Pollock    on 
Torts,  228. 
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by  reason  of  the  breach  of  the  statute; '  though  he  will  be 
liable  if  his  conduct  amounts  to  negligence  apart  from  the 
statute  and  with  regard  to  the  duty  of  safe  carriage  which 
he  has  undertaken,  and  in  an  action  not  founded  on  a  stat- 
utory duty  the  disregard  of  such  a  duty,  if  likely  to  cause 
harm  of  the  kind  that  has  been  suffered,  may  be  a  material 
fact.* 

Where  more  than  one  person  is  concerned  in  the  com- 
mission of  a  wrong,  the  person  wronged  has  his  remedy 
against  all  or  any  one  or  more  of  them  at  his  choice.  Every 
wrong-doer  is  liable  for  the  whole  damage,  and  it  does  not 
matter  whether  they  acted,  as  between  themselves,  as 
equals,  or  one  of  them  as  agent  or  servant  of  another.  There 
are  no  degrees  of  responsibility,  nothing  answering  to  the 
distinction  in  criminal  law  between  principals  and  acces- 
sories. But  when  the  plaintiff  in  such  a  case  has  made  his 
choice,  he  is  concluded  by  it.  After  recovering  judgment 
against  some  one  of  the  joint  authors  of  a  wrong,  he  cannot 
sue  the  other  or  others  for  the  same  matter,  even  if  the 
judgment  in  the  first  action  remains  unsatisfied.**  (In  the 
United  States  there  is  no  bar  till  satisfaction.) 

As  between  joint  wrong-doers  themselves,  one  who  has 
been  sued  alone  and  compelled  to  pay  the  whole  damages 
has  no  right  to  indemnity  or  contribution  from  the  other,  if 
the  nature  of  the  case  is  such  that  he  ^'  must  be  presumed  to 
have  known  that  he  was  doing  an  unlawful  act.*^  Other- 
wise, '*  where  the  matter  is  indifferent  in  itself,^'  and  the 
wrongful  act  is  not  clearly  illegal,  but  may  have  been  done 
in  honest  ignorance,  or  in  good  faith  to  determine  a  claim 
of  right,  there  is  no  objection  to  contribution  or  indemnity 
being  claimed.  The  proposition  that  there  is  no  contribu- 
tion between  wrong-doers  must  be  understood  to  affect  only 
those  who  are  wrong-doers  in  the  common  sense  of  the  word 
as  well  as  in  law.  The  wrong  must  be  so  manifest  that  the 
person  doing  it  could  not  at  the  time  reasonably  suppose 
that  he  was  acting  under  lawful  authority.* 

3.  Gorris  v.  Scott,  L.  R.  9  Ex.  125.      bar  till  satisfaction.    Cooley  on  Torts 

4.  Id.,  p.  131.  (Students*  Ed.),  100. 

5.  In  the  United  States  there  is  no         6.  See  Cooley  on  Torts   (Students* 

Ed.),  104-107. 
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It  has  been  currently  said,  sometimes  laid  down,  and 
once  or  twice  acted  on  as  established  law,  that  when  the 
facts  affording  a  cause  of  action  in  tort  are  such  as  to 
amount  to  a  felony,  there  is  no  civil  remedy  against  the 
felon  for  the  wrong, — at  all  events  before  the  crime  has 
been  prosecuted  to  conviction.  And  as,  before  1870,^  a 
convicted  felon's  property  was  forfeited,  there  would  at 
common  law  be  no  effectual  remedy  afterwards.  So  that 
the  compendious  form  in  which  the  rule  was  often  stated, 
that  **  the  trespass  was  merged  in  the  felony,^'  was  sub- 
stantially if  not  technically  correct.  But  so  much  doubt 
has  been  thrown  upon  the  supposed  rule  in  several  recent 
cases,  that  it  seems,  if  not  altogether  exploded,  to  be  only 
awaiting  a  decisive  abrogation.** 

Locality  of  wrongs.®  No  action  can  be  maintained  in 
respect  of  an  act  committed  beyond  the  territorial  juris- 
diction of  the  court,  which  is  justified  or  excused  accord- 
ing to  both  English  and  local  law.  Besides  this  obvious 
case,  the  following  states  of  things  are  possible: — 

1.  The  act  may  be  such  that,  although  it  may  be  wrong- 
ful by  the  local  law,  it  would  not  be  a  wrong  if  done  in  Eng- 
land.   In  this  case  no  action  lies  in  an  English  court:  ^ 

2.  The  act,  though  in  itself  it  would  be  a  trespass  by  the 
law  of  England,  may  be  justified  or  excused  by  the  local 
law.  Here  also  there  is  no  remedy  in  an  English  court.^ 
And  it  makes  no  difference  whether  the  act  was  from  the 
first  justifiable  by  the  local  law,  or,  not  being  at  the  time 
justifiable,  was  afterwards  ratified  or  excused  by  a  declar- 
ation of  indemnity  proceeding  from  the  local  sovereign 

7.  33  &  34  Vict.,  c.  23.  Ed.),  25,  citing  Foster  v.  Com.,  8  W. 

S.  "  The  great  majority  of  our  ju-  &  S.  77. 
dicial  tribunals  have  held  that  *for  9.  See,  generally,  note  Webb's  Edi- 
an  act  which  happens  to  be  both  a  tion.   Pollock  on  Torts,  238-9 ;    Bur- 
public  and  a  private  wrong,  the  pub-  dick  on  Torts   (3d  Ed.),  247-251. 
lie  and  the  party  aggrieved  each  has  1.  The  Halley,  L.  R.  2  P.  C.  193, 
a  concurrent  remedy,  the  former  by  204. 

indictment  and  the  latter  by  an  action  8.  Blad's   Case,  Blad  v.   Barnfield, 

suited  to  the  particular  circumstances  3  Swanst.  603-4;  The  M.  Moxlam.  1 

of  his  case.'"    Burdick  on  Torts  (3d  .P.  Div.  107;  Phillips  v.  Eyre,  Ex.  Ch. 

L.  R.  6  Q.  B.  1. 
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power.  But  nothing  less  than  justification  by  the  local  law 
will  do.  C!onditions  of  the  lex  fori  suspending  or  delaying 
the  remedy  in  the  local  courts  will  be  a  bar  to 
the  remedy  in  an  English  court  in  an  otherwise  proper 
case.  And  our  courts  would  possibly  make  an  exception 
to  the  rule  if  it  appeared  that  by  the  local  law  there  was  no 
remedy  at  all  for  a  manifest  wrong,  such  as  assault  and 
battery  committed  without  any  special  justification  or 
excuse. 

3.  The  act  may  be  wrongful  by  both  the  law  of  England 
and  the  law  of  the  place  where  it  was  done.  In  such  a  case 
an  action  lies  in  England,  without  regard  to  the  nationality 
of  the  parties,^  provided  the  cause  of  action  is  not  of  a  pure- 
ly local  kind,  such  as  trespass  to  land. 

The  times  in  which  actions  of  tort  most  be  brought  are 
fixed  by  the  Statute  of  Limitation  of  James  I.  (21  Jac.  1, 
c.  16)  as  modified  by  later  enactment.*  (The  student  should 
in  this  connection  consult  the  statute  of  his  own  State,  as 
the  statutes  of  limitations  are  not  uniform.) 

Persons  who  at  the  time  of  their  acquiring  a  cause  of 
action  are  infants,  married  women,  or  lunatics,  have  the 
period  of  limitation  reckoned  against  them  only  from  the 
time  of  the  disability  ceasing;  and  if  a  defendant  is  beyond 
seas  at  the  time  of  the  right  of  action  arising,  the  time  runs 
against  the  plaintiff  only  from  his  return.*^ 

Where  damage  is  the  gist  of  the  action,  the  time  runs 
only  from  the  actual  happening  of  the  damage. 

The  operation  of  the  Statute  of  Limitations  is  further  sub- 
ject to  the  exception  of  concealed  fraud,  derived  from  the 
doctrine  and  practice  of  the  Court  of  Chancery.  Where  a 
wrong-doer  fraudulently  conceals  his  own  wrong,  the  per- 
iod of  limitation  runs  only  from  the  time  when  the  plaintiff 
discovers  the  truth,  or  with  reasonable  diligence  would  dis- 
cover it. 

3.  The  Halley,  L.  R.  2  P.  C.  202.  5.  These    provisions    are    generally 

4.  The  student  should  in  this  con-  contained  in  the  statutes  of  the  sev- 
ncction  consult  the  statute  of  his  own  era!  states.  See,  generally,  Wood  on 
state  as  the  statutes  of  limitations  Limitations  of  Actions  ( 1901 ) ;  Bur- 
are  not  uniform.  well,  id.,  1889. 
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CHAPTER  VL 

PEBSONAL  WEONG8. 

1.  Assault  and  Battery. 

The  application  of  unlawful  force  to  another  constitutes 
the  wrong  called  battery;  an  action  which  puts  another  in 
instant  fear  of  unlawful  force,  though  no  force  be  actually 
applied,  is  the  wrong  called  assault.  These  wonga  are 
likewise  indictable  offences. 

''  The  least  touching  of  another  in  anger  is  a  battery;  "  ^ 
**  for  the  law  cannot  draw  the  line  between  different  de- 
grees of  violence,  and  therefore  totally  prohibits  the  first 
and  lowest  stage  of  it.**  It  is  immaterial  not  only  whether 
the  force  applied  be  sufficient  in  degree  to  cause  actual 
hurt,  but  whether  it  be  of  such  a  kind  as  is  likely  to  cause 
it.  Again  it  does  not  matter  whether  the  force  used  is 
applied  directly  or  indirectly,  to  the  human  body  itself  or 
to  anything  in  contact  with  it;  nor  whether  with  the  hand 
or  anything  held  in  it,  or  with  a  missile. 

Battery  includes  assault,  and  though  assault  strictly 
means  an  inchoate  battery,  the  word  is  in  modem  usage 
constantly  made  to  include  battery.  The  essence  of  the 
wrong  of  assault  is  putting  a  man  in  present  fear  of  violence, 
so  that  any  act  fitted  to  have  that  effect  on  a  reasonable 
man  may  be  an  assault,  though  there  is  no  real  present 
ability  to  do  the  harm  threatened.*  Acts  capable  in  them- 
selves of  being  an  assault  may  be  explained  or  qualified  by 
words  or  circumstances  contradicting  what  might  other- 
wise be  inferred  from  them.  A  man  put  his  hand  on  his 
sword  and  said,  **  If  it  were  not  assize-time,  I  would  not 

1.  Cole  V.  Turner,  6  Mod.  149,  per  generally,  Burdick  on  Torts  (3d  Ed.)» 
Holt,  C.  J.;  Big.  Lead.  Cas.,  218.  See,      eh.  8. 

2.  Burdick  on  Torts,  303. 
[906] 


Digitized  by  VjOOQ IC 


Personal  Wrongs.  907 

take  such  language  from  you;  **  this  was  no  assault,  because 
the  words  excluded  an  intention  of  actually  striking.^ 

Hostile  or  unlawful  intention  is  necessary  to  constitute 
an  indictable  assault;  and  such  touching,  pushing,  or  the 
like  as  belongs  to  the  ordinary  conduct  of  life,  and  is  free 
from  the  use  of  unnecessary  force,  is  neither  an  offence  nor 
wrong. 

Mere  passive  obstruction  is  not  an  assault,  as  where  a 
man  by  standing  in  a  doorway  prevents  another  from  com- 
ing in. 

Words  cannot  of  themselves  amount  to  an  assault  under 
any  circumstances.* 

Consent,  or  in  the  common  phrase  ''  leave  and  license,'' 
will  justify  many  acts  which  would  otherwise  be  assaults, 
striking  in  sport,  for  example;  or  even,  if  coupled  with  rea- 
sonable cause,  wounding  and  other  acts  of  a  dangerous 
land,  as  in  the  practice  of  siurgery.  But  consent  will  not 
make  acts  lawful  which  are  a  breach  of  the  peace,  or  other- 
wise criminal  in  themselves,  or  unwarrantably  dangerous. 

It  has  been  repeatedly  held  in  criminal  cases  of  assault 
that  an  unintelligent  assent,  or  a  consent  obtained  by  fraud, 
is  of  no  effect.*^  The  same  principles  would  no  doubt  bo 
applied  by  courts  of  civil  jurisdiction  if  necessary. 

When  one  is  wrongfully  assaulted  it  is  lawful  to  repel 
force  by  force  (as  also  to  use  force  in  the  defence  of  those 
whom  one  is  bound  to  protect,  or  for  keeping  the  peace,  pro- 
vided that  no  unnecessary  violence  be  used.  How  much 
force,  and  of  what  kind,  it  is  reasonable  and  proper  to  use  in 
the  circumstances  must  always  be  a  question  of  fact.  The 
resistance  must  *'  not  exceed  the  bounds  of  mere  defence 
and  prevention,''  or  the  force  used  in  defence  must  be  not 
more  than  *'  commensurate  "  with  that  which  provoked  it.^ 

Menace  without  assault  is  in  some  cases  actionable.  But 
this  is  on  the  ground  of  its  causing  a  certain  special  kind 

8.  Tuberville  v.  Savage,  1  Mod.  3.      Ed.),  §§  1120,  1122.     See  Burdick  on 

4.  Wash.   Cr.   Law    (2d  Ed.),   27;      Torts   (3d  Ed.),  93. 

2  Bish.  Cr.  Law    (7th  Ed.),  §  25.  6.  As  to  self-defence,  see  Wash.  Cr. 

5.  See,    however,    Wash.    Cr.    Law      Law  (2d  Ed.),  81  et  seq. 
(2d  Ed.),  93;  2  Bish.  Cr.  Law  (7th 
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of  damage;  and  then  the  person  menaced  need  not  be  the 
person  who  suffers  damage.  In  fact  the  old  authorities  are 
all,  or  nearly  all,  on  intimidation  of  a  man's  servants  or 
tenants  whereby  he  loses  their  service  or  dues.  Verbal 
threats  of  personal  violence  are  not,  as  such,  a  ground,  of 
civil  action  at  all.  If  a  man  is  thereby  put  in  reasonable 
bodily  fear  he  has  his  remedy,  but  not  a  civil  one,  namely, 
by  security  of  the  peace. 

2.  False  Imprisonment. 

Freedom  of  the  person  includes  immunity  not  only  from 
the  actual  application  of  force,  but  from  every  kind  of  de- 
tention and  restraint  not  authorized  by  law.  The  infliction 
of  such  restraint  is  the  wrong  of  false  imprisonment;  which, 
though  generally  coupled  with  assault,  is  nevertheless  a 
distinct  wrong.  Laying  on  of  hands  or  other  actual  con- 
straint of  the  body  is  not  a  necessary  element.  '*  Bvery 
confinement  of  the  person  is  an  imprisonment,  whether  it 
be  in  a  common  prison,  or  in  a  private  house,  or  in  the 
stocks,  or  even  by  forcibly  detaining  one  in  the  public 
streets.^  And  when  a  man  is  lawfully  in  a  house,  it  is  im- 
prisonment to  prevent  him  from  leaving  the  room  in  which 
he  is.  The  detainer,  however,  must  be  such  as  to  limit  the 
party's  freedom  of  motion  in  all  directions.  It  is  not  an 
imprisonment  to  obstruct  a  man's  passage  in  one  direction 
only.  A  man  is  not  imprisoned  who  has  an  escape  open  to 
him;  that  is,  a  means  of  escape  which  a  man  of  ordinary 
ability  can  use  without  peril  of  life  or  limb. 

When  an  action  for  false  imprisonment  is  brought  and 
defended,  the  real  question  in  dispute  is  mostly,  though  not 
always,  whether  the  imprisonment  was  justified.  We  have 
considered,  under  the  head  of  General  Exceptions,  the  prin- 
ciples on  which  persons  acting  in  "the  exercise  of  special 
duties  and  authorities  are  entitled  to  absolute  or  qualified 
immunity.    With  regard  to  the  lawfulness  of  arrest  and 

7.  Burdick  on  Torts  (3d  Ed.),  275.      f.    104,   pi.   85    (1348),   per   Thorpe, 
This  has  been  the  law  from  time  im-      C.  J. 
memorial.    See  Year  Book  of  Assizes, 
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imprisonment  in  particular,  there  are  divers  and  somewhat 
minute  distinctions  between  the  powers  of  a  peace-officer 
and  those  of  a  private  citizen;  of  which  the  chief  is  that  an 
officer  may  without  a  warrant  arrest  on  reasonable  suspi- 
cion of  felony,  even  though  a  felony  has  not  in  fact  been 
conunitted,  whereas  a  private  person  so  arresting,  or  caus- 
ing to  be  arrested,  an  alleged  offender,  must  show  not  only 
that  he  had  reasonable  grounds  of  suspicion,  but  that  a 
felony  had  actually  been  committed.^ 

Every  one  is  answerable  for  specifically  directing  the 
arrest  or  imprisonment  of  another,  as  for  any  other  act  that 
he  specifically  commands  or  ratifies;  and  a  superior  officer 
who  finds  a  person  taken  into  custody  by  a  constable  under 
his  orders,  and  then  continues  the  custody,  is  liable  to  an 
action  if  the  original  arrest  was  unlawful.  Nor  does  it 
matter  whether  he  acts  in  his  own  interest  or  another's. 
But  one  is  not  answerable  for  acts  done  upon  his  informa- 
tion or  suggestion  by  an  officer  of  the  law,  if  they  are  done 
not  as  merely  ministerial  acts,  but  in  the  exercise  of  the 
officer's  proper  authority  or  discretion.  A  party  who  sets 
the  law  in  motion  without  making  its  act  his  own  is  not 
necessarily  free  from  liability.  He  may  be  liable  for  mali- 
cious prosecution;  but  he  cannot  be  sued  for  false  imprison- 
ment, or  in  a  court  which  has  not  jurisdiction  over  cases  of 
malicious  prosecution. 

What  is  reasonable  cause  of  suspicion  to  justify  arrest  is 
— paradoxical  as  the  statement  may  look^ — neither  a  ques- 
tion of  law  nor  of  fact.  Not  of  fact,  because  it  is  for  the 
judge  and  not  for  the  jury;  not  of  law,  because  ^*  no  definite 
rule  can  be  laid  down  for  the  exercise  of  the  judge's  judg- 
ment." It  is  matter  of  judicial  discretion,  such  as  is  famil- 
iar enough  in  the  classes  of  cases  which  are  disposed  of  by 
a  judge  sitting  alone.  The  only  thing  which  can  be  cer- 
tainly affirmed  in  general  terms  about  the  meaning  of 
**  reasonable  cause  "  in  this  connection  is  that  on  the  one 
hand  a  belief  honestly  entertained  is  not  of  itself  enough; 
on  the  other  hand,  a  man  is  not  bound  to  wait  until  he  is  in 

8.  Where  not  changed  by  Btatute  dick  on  Torts  (3d  Ed.),  280;  Wash, 
this  is  the  general  rule  of  law.    Bur-      Or.  Law    (2d  Ed.),  176. 
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possession  of  such  evidence  as  would  be  admissible  and 
sufficient  for  prosecuting  the  offense  to  conviction,  or  even 
of  the  best  evidence  which  he  might  obtain  by  further  in- 
quiry. '*  It  does  not  follow  that  because  it  would  be  very 
reasonable  to  make  further  inquiry,  it  is  not  reasonable  to 
act  without  doing  so.''  It  is  obvious,  also,  that  the  exist- 
ence or  non-existence  of  reasonable  cause  must  be  judged, 
not  by  the  event,  but  by  the  party's  means  of  knowledge  at 
the  time.* 

3.  Injuries  in  Family  Relations, 

The  development  of  the  law  upon  this  subject  has  been 
strangely  halting  and  one-sided.  Sarting  from  the  partic- 
ular case  of  a  hired  servant,  the  authorities  have  dealt  with 
other  relations,  not  by  openly  treating  them  as  analogous 
in  principle,  but  by  importing  into  them  the  fiction  of  actual 
service;  with  the  result  that  in  the  class  of  cases  most  prom- 
inent in  modern  practice,  namely,  actions  brought  by  a 
parent  (or  person  in  loco  parentis)^  for  the  seduction  of  a 
daughter,  the  test  of  the  plaintiff's  right  has  come  to  be, 
not  whether  he  has  been  injured  as  the  head  of  a  family,  but 
whether  he  can  make  out  a  constructive  **  loss  of  service."  ^ 

The  common  law  provided  a  remedy  by  writ  of  trespass 
for  the  actual  taking  away  of  a  wife,  servant,  or  heir,  and 
perhaps  younger  child  also.  An  action  of  trespass  also  lay 
for  wrongs  done  to  the  plaintiff's  wife  or  servant  (not  to  a 
child  as  such),  whereby  he  lost  the  society  of  the  former  or 
the  services  of  the  latter.  The  language  of  pleading  was 
per  quod  consortium,  or  servitium,  amisit.^  Such  a  cause 
of  action  was  quite  distinct  from  that  which  the  husband 
might  acquire  in  right  of  the  wife,  or  the  servant  in  his  own 
right.  The  trespass  is  one,  but  the  remedies  are  ^^  diversis 
respectibus/^  "  If  my  servant  is  beat,  the  master  shall  not 
have  an  action  for  this  battery,  unless  the  battery  is  so  great 
that  by  reason  thereof  he  loses  the  service  of  his  servant, 
but  the  servant  himself  for  every  small  battery  shall  have 

9.  See   Wash.  Cr.   Law    (2d   Ed.),  1.  In  the  place  of  the  parent. 

177;  Burdick  on  Torts  (3d  Ed.),  280.  8.  Burdick  on  Torts  (3d  Ed.),  319, 

Consult  the  unabridged  text  of  Pol-  3.  Whereby  he  lost  the  service, 
lock  on  Torts,  Webb's  Edition,  267. 
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an  action;  and  the  reason  of  this  difference  is  that  the  mas- 
ter has  not  any  damage  by  the  personal  beating  of  his  ser- 
vant, but  by  reason  of  a  per  qtu)d,  namely,  per  quod 
^ervitium,  &c.  amisit;  so  that  the  original  act  is  not  the 
cause  of  his  action,  but  the  consequent  upon  it,  namely,  the 
loss  of  his  service  is  the  cause  of  his  action;  for  be  the  bat- 
tery greater  or  less,  if  the  master  doth  not  lose  the  service 
of  his  servant,  he  shall  not  have  an  action/'  The  same  rule 
applies  to  the  beating  of  mal-treatment  of  a  man's  wife, 
provided  it  be  **  very  enormous,  so  that  thereby  the  husband 
is  deprived  for  any  time  of  the  company  and  assistance  of 
his  wife/'* 

Against  an  adulterer  the  husband  had  an  action  at  com- 
mon law,  commonly  known  as  an  action  of  criminal  con- 
versation. In  form  it  was  generally  trespass  vi  et  armis,  on 
the  theory  that  **  a  wife  is  not,  as  regards  her  husband,  a 
free  agent  or  separate  person,"  and  therefore  her  consent 
was  immaterial,  and  the  husband  might  sue  the  adulterer 
as  he  might  have  sued  any  mere  trespasser  who  beat,  im- 
prisoned, or  carried  away  his  wife  against  her  will.*^ 

An  action  also  lay  for  enticing  away  a  servant  (that  is, 
procuring  him  or  her  to  depart  voluntarily  from  the  mas- 
ter's service),^  and  also  for  knowingly  harboring  a  servant 
during  breach  of  service;  whether  by  the  common  law,  or 
only  after  and  by  virtue  of  the  Statute  of  Laborers,^  is 
doubtful. 

Much  later  the  experiment  was  tried  with  success  of  a 
husband  bringing  a  like  action  **  against  such  as  persuade 
and  entice  the  wife  to  live  separate  from  him  without  a 
sufficient  cause." 

Still  later  the  action  for  enticing  away  a  servant  per  quod 
servitium  amisit,  was  turned  to  the  purpose  for  which  adone 
it  may  now  be  said  to  survive,  that  of  punishing  seducers; 
for  the  latitude  allowed  in  estimating  damages  makes  the 
proceeding  in  substance  almost  a  penal  one. 

4.  Such  is  still  the  ground  of  this  Ed.),  ch.  7;  Burdick  on  Torts  (3d 
action.     Burdick  on  Torts    (3d  Ed.),      Ed.),  311. 

310,  319  ei  seq.  6.  Fitzherbert,  Natura  Brevium,  91, 

5.  See  Cooley  on  Torts   (Students'      I;   Burdick  on  Torts   (3d  Ed.),  322. 

7.  23  Edw.  3   (A.  D.  1349). 
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In  this  kind  of  action  it  is  not  necessary  to  prove  the  ex- 
istence of  a  binding  contract  of  service  between  the  plain- 
tiff and  the  person  seduced  or  enticed  away.  The  presence 
or  absence  of  seduction  in  the  common  sense  (whether  the 
defendant  **  debauched  the  plaintiff *s  daughter,**  in  the 
forensic  phrase)  makes  no  difference  in  this  respect;  it  is 
not  a  necessary  part  of  the  cause  of  action,  but  only  a  cir- 
cumstance of  aggravation.  Whether  that  element  be 
present  or  absent,  proof  of  a  de  facto  relation  of  service  is 
enough;  and  any  fraud  whereby  the  servant  is  induced  to 
absent  himself  or  herself  affords  a  ground  of  action,  **  when 
once  the  relation  of  master  and  servant  at  the  time  of  the 
acts  complained  of  is  established.** 

And  a  de  facto  service  is  not  the  less  recognized  because 
a  third  party  may  have  a  paramount  claim;  a  married 
woman  living  apart  from  her  husband  in  her  father  *s  house 
may  be  her  father's  servant,  even  though  that  relation  might 
be  determined  at  the  will  of  the  husband.  Some  evidence 
of  such  a  relation  there  must  be,  but  very  little  will  serve. 
**  The  right  to  the  service  is  sufficient." 

Partial  attendance  in  the  parent's  house  is  enough  to  con- 
stitute service,  as  where  a  daughter  employed  elsewhere  in 
the  daytime  is,  without  consulting  her  employer,  free  to 
assist,  and  does  assist,  in  the  household  when  she  comes 
home  in  the  evening. 

Some  loss  of  service,  or  possibility  of  service,  must  be 
shown  as  consequent  on  the  seduction;®  but  when  that  con- 
dition is  once  satisfied,  the  damages  that  may  be  given  are 
by  no  means  limited  to  an  amount  commensurate  with  the 
actual  loss  of  service  proved  or  inferred.  The  awarding  of 
exemplary  damages  is  indeed  rather  encouraged  than  other- 
wise. It  is  immaterial  whether  the  plaintiff  be  a  parent  or 
kinsman,  or  a  stranger  in  blood  who  has  adopted  the  person 
seduced. 

On  the  same  principle  or  fiction  of  law  a  parent  can  sue 
in  his  own  name  for  any  injury  done  to  a  child  living  under 

8.  Rist  V.  Faux,  Ex.  Ch.  4  B.  &  S.      service   has   been    disregarded.     An- 
409;  Cooley  on  Torts  (Students'  Ed.),      thony  v.  Norton,  60  Kan.  341. 
261,  262.     In  Kansas  the  fiction  of 
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his  care  and  control,  provided  the  child  is  old  enough  to  be 
capable  of  rendering  service;  otherwise  not,  for  **  the  gist 
of  the  action  depends  upon  the  capacity  of  the  child  to  per- 
form acts  of  service.* 

The  capricious  working  of  the  action  for  seduction  in 
modern  practice  has  often  been  the  subject  of  censure. 
Thus,  Serjeant  Manning  wrote  forty  years  ago;  **  the  quasi 
fiction  of  servitium  amisit  affords  protection  to  the  rich  man 
whose  daughter  occasionally  makes  his  tea,  but  leaves  with- 
out redress  the  poor  man  whose  child  is  sent  unprotected  to 
earn  her  bread  amongst  strangers/*  * 


CHAPTER  VIL 

DEFAMATION. 

The  wrong  of  defamation  may  be  committed  either  by  way 
of  speech,  or  by  way  of  writing  or  its  equivalent.  For  this 
purpose  it  may  be  taken  that  significant  gestures  (as  the 
finger  language  of  the  deaf  and  dumb)  are  in  the  same  class 
with  audible  words;  *  and  there  is  no  doubt  that  printing, 
engraving,  drawing,  and  every  other  use  of  permanent  visi- 
ble symbols  to  convey  distinct  ideas,  are  in  the  same  case 
with  writing.^  The  term  slander  is  appropriated  to  the 
former  kind  of  utterances,  libel  to  the  latter.  Using  the 
terms  **  written  '*  and  '*  spoken  'Mn  an  extended  sense,  to 
include  the  analogous  cases  just  mentioned,  we  may  say  that 
slander  is  a  spoken  and  libel  is  a  written  defamation.  The 
law  has  made  a  great  difference  between  the  two.  Libel  is 
an  offence  as  well  as  a  wrong,  but  slander  is  a  civil  wrong 
only.  Written  utterances  are,  in  the  absence  of  special 
ground  of  justification  or  excuse,  wrongful  as  against  any 
person  whom  they  tend  to  bring  into  hatred,  contempt,  or 
ridicule.^  Spoken  words  are  actionable  only  when  special 
damage  can  be  proved  to  have  been  their  proximate  con- 

9.  See  note,  ^lipra.  8.  See  Burdick  on  Torts   (3d  Kd.)» 

1.  Id.  342. 

1.  Burdick  on  Torta  (3d  Ed.),  350.         8.  Id.,  342. 
58 
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sequence,  or  when  they  convey  impntations  of  oertain 
kinds.^ 

1.  Slander. 

Slander  is  an  actionable  wrong  when  special  damage  can 
be  shown  to  have  followed  from  the  utterance  of  the  words 
complained  of,  and  also  in  the  following  cases: — 

Where  the  words  impute  a  crinunal  offence.^ 

Where  they  impute  having  a  contagious  disease  which 
would  cause  the  person  having  it  to  be  excluded  from 
society.* 

Where  they  convey  a  charge  of  unfitness,  dishonesty,  or 
incompetence  in  an  office,  profession,  or  trade,  in  short, 
where  they  manifestly  tend  to  prejudice  a  man  in  his  call- 
ingJ 

Spoken  words  which  afford  a  cause  of  action  without 
proof  of  special  damage  are  said  to  be  actionable  per  se.^ 

No  such  distinctions  exist  in  the  case  of  libel:  it  is  enough 
to  make  a  written  statement  prima  facie  libellous  that  it  is 
injurious  to  the  character  or  credit  (domestic,  public,  or 
professional)  of  the  person  concerning  whom  it  is  uttered, 
or  in  any  way  tends  to  cause  men  to  shun  his  society,  or  to 
bring  him  into  hatred,  contempt,  or  ridicule.^  When  we 
call  a  statement  prima  facie  libellous,  we  do  not  mean  that 
the  person  making  it  is  necessarily  a  wrong-doer,  but  that 
he  will  be  so  held  unless  the  statement  is  found  to  be  within 
some  recognized  ground  of  justification  or  excuse. 

Where  ''  special  damage ''  is  the  ground  of  action,  the 
damage  must  be  in  a  legal  sense  the  natural  and  probable 
result  of  the  words  complained  of.^  It  has  been  said  that  it 
must  also  be  *'  the  legal  and  natural  consequence  of  the 
words  spoken  ^'  in  this  sense,  that  if  A.  speaks  words  in 
disparagement  of  B.  which  are  not  actionable  per  se,  by 
reason  of  which  speech  C.  does  something  to  B.^s  advantage 

4.  Id.,  350.  8.  Id. 

5.  Involving  moral  turpitude.     Id.,         9.  Id.,  342. 

351.  1.  Burdick  on  Torts  (3d  Ed.),  359. 

6.  Id.,  351.  The  special  loss  or  injury  must  bo 

7.  Id.,  351.  See,  generally.  Pollard  alleged  by  the  plaintiff.  Id.;  Cooley'a 
V.  Lyon,  91  U.  S.  225.  Torts  (Students'  Ed.),  30. 
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that  is  itself  wrongful  as  against  B.  (such  as  dismissing  B. 
from  his  service,  in  breach  of  a  subsisting  contract),  B.  has 
no  remedy  against  A.,  but  only  against  C*  But  this  doc- 
trine is  contrary  to  principle:  the  question  is  not  whether 
C.  's  act  was  lawful  or  unlawful,  but  whether  it  might  have 
been  in  fact  reasonably  expected  to  result  from  the  original 
act  of  A.  And,  though  not  directly  overruled,  it  has  been 
disproved  by  so  much  and  such  weighty  authority  that  we 
may  say  it  is  not  law.  There  is  authority  for  the  proposition 
that  where  spoken  words,  defamatory  but  not  actionable  in 
themselves,  are  followed  by  special  damage,  the  cause  of 
action  is  not  the  original  speaking,  but  the  damage  itself.' 

It  is  settled,  however,  that  no  cause  of  action  is  afforded 
by  special  damage  arising  merely  from  the  voluntary  repe- 
tition of  spoken  words  by  some  hearer  who  was  not  under  a 
legal  or  moral  duty  to  repeat  them.  Such  a  consequence  is 
deemed  too  remote.*  But  if  the  first  speaker  authorized 
the  repetition  of  what  he  said,  or  (it  seems)  spoke  to  or  in 
the  hearing  of  some  one  who  in  the  performance  of  a  legal, 
official,  or  moral  duty  ought  to  repeat  it,  he  will  be  liable 
for  the  consequences.*^ 

Losing  the  general  good  opinion  of  one's  neighbors, 
consortium  vidnorum,  as  the  phrase  goes,  is  not  of  itself 
special  damage.®  A  loss  of  some  material  advantage  must  be 
shown.  Yet  the  loss  of  consortium  as  between  husband  and 
wife  is  a  special  damage  of  which  the  law  will  take  notice, 
and  so  is  the  loss  of  the  voluntary  hospitality  of  friends, 
this  last  on  the  ground  that  a  dinner  in  a  friend's  house  and 
at  his  expense  is  a  thing  of  some  temporal  value.^  Trouble 
of  mind  caused  by  defamatory  words  is  not  sufficient  special 
damage,  and  illness  consequent  upon  such  trouble  is  too 

2.  Vicars  v.  Wilcocks  (1806),  8  mation,  however,  it  is  well  settled 
East,  1.  See  Lumley  v.  Gye,  2  El.  &  that  every  repetition  of  a  defamatory 
B.  216;  Big.  Lead.  Cases,  306,  320.  statement  is  a  new  publication,  sub- 

3.  See  Burdick  on  Torts  (3d  Ed.),  jecting  the  repeater  to  a  separate  ac- 
359,  7  Q.  B.  D.  437.  tion.     Burdick    on    Torts    (3d   Ed.), 

4.  Parkins  v.  Scott,  1  H.  &  C.  153;  336  and  cases  cited. 
Burdick  on  Torts,  107.  6.  Burdick  on  Torts,  359. 

5.  Riding  v.  Smith,  1  Ex.  D.  91.  7.  Burdick  on  Torts,  359. 
As  to  the  person  repeating  the  defa- 
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remote.    **  Bodily  pain  or  suffering  cannot  be  said  to  be  the 
natural  result  in  all  persons/* 

Imputations  of  criminal  offence:  Words  sned  on  as  im- 
puting crime  must  amount  to  a  charge  of  some  offence 
which,  if  proved  against  the  party  to  whom  it  is  imputed, 
would  expose  him  to  imprisonment  or  other  corporal  pen- 
alty ®  (not  merely  to  a  fine  in  the  first  instance,  with  pos- 
sible imprisonment  in  default  of  payment). 

False  accusation  of  immorality  or  disreputable  conduct 
not  punishable  by  a  temporal  court  is  not  actionable  per  se, 
however  gross.* 

Little  need  be  said  concerning  imputations  of  contagious 
disease  unfitting  a  person  for  society;  that  is,  in  the  modem 
law,  venereal  disease.*  The  only  notable  point  is  that 
*'  charging  another  with  having  had  a  contagious  order  is 
not  actionable;  for  unless  the  words  spoken  impute  a  con- 
tinuance of  the  disorder  at  the  time  of  speaking  them,  the 
gist  of  the  action  fails.'* 

Concerning  words  spoken  of  a  man  to  his  disparagement 
in  his  office,  profession,  or  other  business:  they  are  action- 
able on  the  following  conditions:  They  must  be  spoken  of 
him  in  relation  to  or  **  in  the  way  of  "  a  position  which  he 
holds,  or  a  business  he  carries  on,  at  the  time  of  speaking. 
They  must  either  amount  to  a  direct  charge  of  incompetence 
or  unfitness,  or  impute  something  so  inconsistent  with  com- 
petence or  fitness  that,  if  believed,  it  would  tend  to  the  loss 
of  the  party's  employment  or  business.^ 

It  makes  no  difference  whether  the  office  or  profession 
carries  with  it  any  legal  right  to  temporal  profit,  or  in  point 
of  law  is  wholly  or  to  some  extent  honorary,  as  in  the  case 
of  a  barrister  or  a  fellow  of  the  College  of  Physicians.  Nor 
does  it  matter  what  the  nature  of  the  employment  is,  pro- 

8.  This  rule  has  been  variously  England  and  in  many  of  our  states, 
modified  in  the  United  States.    As  to      Burdiek  on  Torts   (3d  Ed.),  354. 

the   various   rules.     See   Burdiek   on  1.  Leprosy    and,    it    is    said,    the 

Torts  (3d  Ed.),  352  et  seq.  plague,   were   in   the   snme  category. 

9.  Imputing  unchastity  even  to  Small- pox  is  not.  See  Blake  Odgers's 
woman  was  not  actionable  per  se  at  Lib.,  63;  Burdiek  on  Torts  (3d  Ed.)^ 
common  law,  but  has  been  made  so  in  355. 

2.  Burdiek  on  Torts,  356. 
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vided  it  be  lawful;  or  whether  the  conduct  imputed  is  such 
as  in  itself  the  law  will  blame  or  not,  provided  it  is  incon- 
sistent with  the  due  fulfilment  of  what  the  party,  in  virtue 
of  his  employment  or  office,  has  undertaken.' 

There  are  cases,  though  not  conmion  in  our  books,  in 
which  a  man  suffers  loss  in  his  business  as  the  intended  or 
' '  natural  and  probable  result ' '  of  words  spoken  in  relation 
to  that  business,  but  not  against  the  man's  own  character 
or  condnct:  as  where  a  wife  or  servant  dwelling  at  his  place 
of  business  is  charged  with  misbehavior,  and  the  credit  of 
the  business  is  thereby  impaired.  In  such  a  case  an  action 
lies,  but  is  not,  it  seems,  properly  an  action  of  slander,  but 
rather  a  special  action  on  the  case  analogous  to  those  which 
have  been  allowed  for  disturbing  a  man  in  his  calling,  or 
in  the  exercise  of  a  right  in  other  ways.* 

2.  Defamation  in  general. 

We  now  pass  to  the  general  law  of  defamation,  which 
applies  to  both  slander  and  libel,  subject,  as  to  slander,  to 
the  conditions  and  distinctions  we  have  just  gone  through. 
Considerations  of  the  same  kind  may  affect  the  measure  of 
damages  for  written  defamation,  though  not  the  right  of 
action  itself. 

It  is  commonly  said  that  defamation  to  be  actionable 
must  be  malicious,  and  the  old  form  of  pleading  added 
'*  maliciously  *'  to  *'  falsely. '*  Malice,  however,  in  the 
modem  law  signifies  neither  more  nor  less,  in  this  connec- 
tion, than  the  absence  of  just  cause  or  excuse.^ 

*'  Express  malice  "  means  something  different,  of  which 
hereafter. 

Publication.  Evil-speaking,  of  whatever  kind,  is  not 
actionable  if  communicated  only  to  the  person  spoken  of. 
The  cause  of  action  is  not  insult,  but  proved  or  presumed 
injury  to  reputation.   Therefore  there  must  be  a  communi- 

8.  The   only   limitation   is   that   it  4.  See  Riding  v.  Smith,   1   Ex.   D. 

does  not  apply  to  illegal  callings.  Id.,      91. 

358.  5.  Wash.  Cr.  Law  (3d  Ed.),  69  and 

cases  cited. 
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cation  by  the  speaker  or  writer  to  at  least  one  third  person; 

and  this  necessary  element  of  the  wrongful  act  is  techni- 
cally called  publication.  It  need  not  amount  to  anything 
like  publication  in  the  common  usage  of  the  word.  That  an 
open  message  passes  through  the  hands  of  a  telegraph  clerk, 
or  a  manuscript  through  those  of  a  compositor  in  a  printing- 
office,  is  enough  to  constitute  a  publication  to  those  persons 
if  they  are  capable  of  understanding  the  matters  so  de- 
livered to  them.®  Every  repetition  of  defamatory  words  is 
a  new  publication,  and  a  distinct  cause  of  action.^  The  sale 
of  a  copy  of  a  newspaper,  published  (in  the  popular  sense) 
many  years  ago,  to  a  person  sent  to  the  newspaper  office  by 
the  plaintiff  on  purpose  to  buy  it,  is  a  fresh  publication.® 

A  person  who  is  an  unconscious  instrument  in  drcnlating 
libellous  matter,  not  knowing  or  having  reason  to  believe 
that  the  document  he  circulates  contains  any  such  matter, 
is  free  from  liability  if  he  proves  his  ignorance. 

On  the  general  principles  of  liability,  a  man  is  deemed 
to  publish  that  which  is  published  by  his  authority.  And 
the  authority  need  not  be  to  publish  a  particular  form  of 
words.  A  general  request,  or  words  intended  and  acted  on 
as  such,  to  take  public  notice  of  a  matter,  may  make  the 
speaker  answerable  for  what  is  published  in  conformity  to 
the  general  **  sense  and  substance  **  of  his  request.® 

The  construction  of  words  alleged  to  be  libellous  (we  shall 
now  use  this  term  as  equivalent  to  **  defamatory,'*  unless 
the  context  requires  us  to  advert  to  any  distinction  between 
libel  and  slander)  is  often  a  matter  of  doubt.  In  the  first 
place  the  court  has  to  be  satisfied  that  they  are  capable  of 
the  defamatory  meaning  ascribed  to  them.  Whether  they 
are  so  is  a  question  of  law.^  If  they  are,  and  if  there  is  some 
other  meaning  which  they  are  also  capable  of,  it  is  a  ques- 
tion of  fact  which  meaning  they  did  convey  under  all  the 
circumstances  of  the  publication  in  question.  An  averment 
by  the  plaintiff  that  words  not  libellous  in  their  ordinary 

6.  Burdick  on  Torta,  331  ei  aeq.  9.  Parker  v.  Prescott,  L.  R.  4  Ex. 

7.  Burdick  on  Torts,  336.  169. 

8.  Duke  of  Brunswick  v.  Harmer,  1.  Capital,  etc..  Bank  ▼.  Henty,  7 
14  Q.  B.  185.  App.  Cas.  741. 
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meaning  or  without  a  special  application,  were  used  with 
a  specified  libellous  meaning  or  application,  is  called  an 
innuendo.^ 

The  actionable  or  innocent  character  of  words  depends 
not  on  the  intention  with  which  they  were  published,  but 
on  their  actual  meaning  and  tendency  when  published.^  A 
man  is  bound  to  know  the  natural  effect  of  the  language  he 
uses.  Words  are  not  deemed  capable  of  a  particular  mean- 
ing merely  because  it  might  by  possibility  be  attached  to 
them:  there  must  be  something  in  either  the  context  or  the 
circumstances  that  would  suggest  the  alleged  meaning  to 
a  reasonable  mind. 

The  publication  is  no  less  the  speaker's  or  writer's  own 
act,  and  none  the  le3S  makes  him  answerable,  because  he 
only  repeats  what  he  has  heard.  Libel  may  consist  in  a  fair 
report  of  statements  which  were  actually  made,  and  on  an 
occasion  which  then  and  there  justified  the  original  speaker 
in  making  them;  slander  in  the  repetition  of  a  rumor  merely 
as  a  rumor,  and  without  expressing  any  belief  in  its  truth. 
Circumstances  of  this  kind  may  count  for  much  in  assessing 
damages,  but  they  count  for  nothing  towards  determining 
whether  the  defendant  is  liable  at  all.* 

3.  Exceptions. 

Nothing  is  a  libel  which  is  a  fair  comment  on  a  subject 
fairly  open  to  public  discussion.  This  is  a  rule  of  common 
right,  not  of  allowance  to  persons  in  any  particular  situa- 
tion,*^ and  it  is  not  correct  to  speak  of  utterances  protected 
by  it  as  being  privileged.  The  honesty  of  the  critic's  belief 
or  motive  is  nothing  to  the  purpose.  The  right  is  to  publish 
such  comment  as  in  the  opinion  of  impartial  bystanders,  as 
represented  by  the  jury,  may  fairly  arise  out  of  the  matter 
in  hand.  Whatever  goes  beyond  this,  even  if  well  meant, 
is  libellous.  One  test  very  commonly  applicable  is  the  dis- 
tinction between  action  and  motive;  public  acts  and  per- 

%,  As  to  the  office  of  the  innuendo,         4.  Burdick  on  Torts,  336. 
Bee  Burdick  on  Torts,  349,  350.  5.  Merivale  v.  Carson,  20  Q.  B.  282, 

8.  7  App.  Cas.  768,  782,  787,  790.      per  Bowen,  L.  J. 
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f ormances  may  be  freely  censured  as  to  their  merits  or  prob- 
able consequences,  but  wicked  or  dishonest  motives  must 
not  be  imputed  upon  mere  surmise.  Such  imputations,  even 
if  honestly  made,  are  wrongful,  unless  there  is  in  fact  good 
cause  for  them.* 

What  acts  and  conduct  are  open  to  public  comment  is  a 
question  for  the  court,  but  one  of  judicial  common  sense 
rather  than  of  technical  definition.  Subject-matter  of  this 
kind  may  be  broadly  classed  under  two  types. 

The  matter  may  be  in  itself  of  interest  to  the  common 
weal,  as  the  conduct  of  persons  in  public  offices  or  affairs.^ 

Or  it  may  be  laid  open  to  the  public  by  the  voluntary  act 
of  the  person  concerned.  The  writer  of  a  book  offered  for 
sale,  the  composer  of  music  publicly  performed,  the  author 
of  a  work  of  art  publicly  exhibited,  the  manager  of  a  public 
entertainment,  and  all  who  appear  as  performers  therein, 
the  propounder  of  an  invention  or  discovery  publicly  de- 
scribed with  his  consent,  are  all  deemed  to  submit  their 
work  to  public  opinion,  and  must  take  the  risks  of  fair  criti- 
cism; which  criticism,  being  itself  a  public  act,  is  in  like 
manner  open  to  reply  within  commensurate  limits.^ 

What  is  actually  fair  criticism  is  a  question  of  f act,^  pro- 
vided the  words  are  capable  of  being  understood  in  a  sense 
beyond  the  fair  expression  of  an  unfavorable  opinion  on 
that  which  the  plaintiff  has  submitted  to  the  public. 

In  literary  and  artistic  usage  criticism  is  hardly  allowed 
to  be  fair  which  does  not  show  competent  intelligence  of 
the  subject-matter.  Courts  of  justice  have  not  the  means 
of  applying  so  fine  a  test:  and  a  right  of  criticism  limited 
to  experts  would  be  no  longer  a  common  right  but  a 
privilege. 

The  right  of  fair  criticism  will,  of  course,  not  cover  un- 
true statements  of  alleged  specific  acts  of  misconduct. 

Defamation  is  not  actionable  if  the  defendant  shows  that 

e.  Id.,  p.  283.  also,  Burdick  on  Torts  (3d  Ed.),  354- 

7.  See  a  learned  discussion  of  this  384. 

subject  in  Cooley's  Const.  Lim.   (7th  8.  Burdick  on  Torts  (3d  Ed.),  384. 

Ed.),  616  et  seq.,  where  the  cases  are  9.  Id..  385. 
fully  collected  and  considered.     See, 
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the  defamatory  matter  was  true;  and  if  it  was  so,  the  pur- 
pose or  motive  with  which  it  was  published  is  irrelevant. 

What  the  defendant  has  to  prove  is  truth  in  substance, 
that  is,  he  must  show  that  the  imputation  made  or  repeated 
by  him  was  true  as  a  whole  and  in  every  material  part 
thereof.  What  parts  of  a  statement  are  material,  in  the 
sense  that  their  accuracy  or  inaccuracy  makes  a  sensible 
difference  in  the  effect  of  the  whole,  is  a  question  of  fact.* 

There  may  be  a  further  question  whether  the  matter 
alleged  as  justification  is  sufficient,  if  proved,  to  cover  the 
whole  cause  of  action  arising  on  the  words  complained  of; 
and  this  appears  to  be  a  question  of  law,  save  so  far  as  it 
depends  on  the  fixing  of  that  sense,  out  of  two  or  more  pos- 
sible ones,  which  those  words  actually  conveyed.* 

Apparently  it  would  make  no  difference  in  law  that  the 
defendant  had  made  a  defamatory  statement  without  any 
belief  in  ite  truth,  if  it  turned  out  afterwards  to  have  been 
true  when  made:  as,  conversely,  it  is  certain  that  the  most 
honest  and  even  reasonable  belief  is  of  itself  no  justification. 

In  order  that  public  duties  may  be  discharged  without 
fear,  unqualified  protection  is  given  to  language  used  in  the 
exercise  of  parliamentary  and  judicial  functions.  A  mem- 
ber of  Parliament  cannot  be  lawfully  molested  outside  Par- 
liament by  civil  action,  or  otherwise,  on  account  of  anything 
said  by  him  in  his  place  in  either  House.  An  action  will  not 
lie  against  a  judge  for  any  words  used  by  him  in  his  judicial 
capacity  in  a  court  of  justice.  It  is  not  open  to  discussion 
whether  the  words  were  or  were  not  in  the  nature  of  fair 
comment  on  the  matter  in  hand,  or  otherwise  relevant  or 
proper,  or  whether  or  not  they  were  used  in  good  faith.* 

Parties,  advocates,  and  witnesses  in  a  court  of  justice 
are  under  the  like  protection.  The  only  limitation  is  that 
the  words  must  in  some  way  have  reference  to  the  inquiry 
the  court  is  engaged  in.* 

1.  Burdick  on  Torts  (3d  Ed.),  363.  8.  Id. 

In  some  states  hj  statute  the  truth  of         3.  Burdick  on  Torts  (3d  Ed.)>  364- 

«  libel  is  not  a  defence  unless  pub-  366. 
lisbed  with   a  good  motive  and   for         4.  Id.,  365. 
justifiable   ends.     Burdick   on   Torts 
(3d  Ed.),  364. 
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A  duly  constituted  military  court  of  inquiry  is  for  this 
purpose  on  the  same  footing  as  an  ordinary  court  of  justice. 
So  is  a  select  committee  of  the  House  of  Commons.  State- 
ments coming  within  this  rule  are  said  to  be  **  absolutely 
privileged."* 

The  term  '*  qualified  privilege  "  is  often  used  to  mark  the 
requirement  of  good  faith  in  cases  in  which  a  middle  course 
is  taken  between  the  common  rule  of  unqualified  responsi- 
bility for  one's  statements,  and  the  exceptional  rules  which 
give,  as  we  have  just  seen,  absolute  protection  to  the  kinds 
of  statements  covered  by  them.®  Fair  reports  of  judicial 
and  parliamentary  proceedings  are  put  by  the  latest  au- 
thorities in  this  category.  Such  reports  must  be  fair  and 
substantially  correct  in  fact,  to  begin  with,  and  also  must 
not  be  published  from  motives  of  personal  ill-will;  and  this 
although  the  matter  reported  was  **  absolutely  privileged  '* 
as  to  the  original  utterance  of  it.^ 

The  conditions  of  immunity  may  be  thus  summed  up:  — 

The  occasions  must  be  privileged;  and  if  the  defendant 
establishes  this,  he  will  not  be  liable  unless  the  plaintiflf  can 
prove  that  the  communication  was  not  honestly  made  for 
the  purpose  of  discharging  a  legal,  moral,  or  social  duty, 
or  with  a  view  to  the  just  protection  of  some  private  in- 
terest or  of  the  public  good  by  giving  information  appear- 
ing proper  to  be  given,  but  from  some  improper  motive  and 
without  due  regard  to  truth.® 

The  law,  it  is  said,  presumes  or  implies  malice  in  all  cases 
of  defamatory  words;  this  presumption  may  be  rebutted  by 
showing  that  the  words  were  uttered  on  a  privileged  occa- 
sion; but  after  this  the  plaintiff  may  allege  and  prove  ex- 
press or  actual  malice,  that  is,  wrong  motive.  He  need  not 
prove  malice  in  the  first  instance,  because  the  law  presumes 
it;  when  the  presumption  is  removed,  the  field  is  still  open 
to  proof .• 

The  occasions  giving  rise  to  privileged  communications 

5.  GoflSn  V.  Donnelly,  6  Q.  B.  D.  8.  Good  faith  is  prima  facie  pre^ 
307;   Burdick  on  Torts,  365.  sumed.     Id.,  368. 

6.  Burdick  on  Torts,  368.  9.  Id. 

7.  Id.,  372. 
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may  be  in  matters  of  legal  or  social  duty,  as  where  a  confi- 
dential report  is  made  to  an  official  superior,  or  in  the  com- 
mon case  pf  giving  a  character  to  a  servant;  or  they  may 
be  in  the  way  of  self-defence,  or  the  defence  of  an  interest 
common  to  those  between  whom  the  words  or  writing  pass; 
or  they  may  be  addressed  to  persons  in  public  authority 
with  a  view  to  the  exercise  of  their  authority  for  the  public 
good;  they  may  also  be  matter  published  in  the  ordinary 
sense  of  the  word  for  purposes  of  general  information.^ 

As  to  occasions  of  private  duty;  the  result  of  the  authori- 
ties appears  to  be  that  any  state  of  facts  making  it  right  in 
the  interests  of  society  for  one  person  to  communicate  to 
another  what  he  believes  or  has  heard  regarding  any  per- 
sons's  conduct  or  character  will  constitute  a  privileged 
occasion.^ 

Answers  to  confidential  inquiries,  or  to  any  inquiries 
made  in  the  course  of  aflfairs  for  a  reasonable  purpose,  are 
clearly  privileged.  So  are  communications  made  by  a 
person  to  one  to  whom  it  is  his  especial  duty  to  give  infor- 
mation by  virtue  of  a  standing  relation  between  them,  as 
by  a  solicitor  to  his  client  about  the  soundness  of  a  security, 
by  a  father  to  his  daughter  of  full  age  about  the  character 
and  standing  of  a  suitor,  and  the  like.  Statements  made 
without  request  and  apart  from  any  special  relation  of 
confidence  may  or  may  not  be  privileged  according  to  the 
circumstances;  but  it  cannot  be  prudently  assumed  that 
they  will  be. 

Examples  of  privileged  communications  in  self -protec- 
tion, or  the  protection  of  a  common  interest,  are  a  warning 
given  by  a  master  to  his  servants  not  to  associate  with  a 
former  fellow-servant  whom  he  has  discharged  on  the 
ground  of  dishonesty;  a  letter  from  a  creditor  of  a  firm  in 
liquidation  to  another  of  the  creditors,  conveying  informa- 
tion and  warning  as  to  the  conduct  of  a  member  of  the 
debtor  firm  in  its  aflfairs.  The  holder  of  a  public  office,  when 
an  attack  is  publicly  made  on  his  official  conduct,  may  de- 
fend himself  with  the  like  publicity. 

Conmmnications  addressed  in  good  faith  to  persons  in  a 

1.  Id.,  370.  2.  Id.,  369. 
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pnblic  position  for  the  purpose  of  giving  them  information 
to  be  used  for  the  redress  of  grievances,  the  punishment  of 
crime,  or  the  security  of  public  morals,  are  in  like  manner 
privileged,  provided  the  subject-matter  is  at  least  reason- 
ably believed  to  be  within  the  competence  of  the  person 
addressed.^ 

Fair  reports  (as  distinguished  from  comment)  are  a  dis- 
tinct class  of  publications  enjoying  the  protection  of 
*'  qualified  privilege  "  to  the  extent  to  be  mentioned.  The 
fact  that  imputations  have  been  made  on  a  privileged 
occasion  will,  of  course,  not  exempt  from  liability  a  person 
who  repeats  them  on  an  occasion  not  privileged.  Even  if 
the  original  statement  be  made  with  circumstances  of  pub- 
licity, and  be  of  the  kind  known  as  '*  absolutely  privileged," 
it  cannot  be  stated  as  a  general  rule  that  republication  is 
justifiable.  Certain  specific  immunities  have  been  ordained 
by  modem  decisions  and  statutes.  They  rest  on  particular 
grounds,  and  are  not  to  be  extended.  Matter  not  coming 
under  any  of  them  must  stand  on  its  own  merits,  if  it  can, 
as  a  fair  comment  on  a  subject  of  public  interest.* 

Fair  reports  of  parliamentary  and  pnblic  judicial  pro- 
ceedings are  treated  as  privileged  oommonications.'^  In 
the  case  of  judicial  proceedings  it  is  immaterial  whether 
they  are  preliminary  or  final,  and,  according  to  the  pre- 
vailing modem  opinion,  whether  contested  or  ex  parte,  and 
also  whether  the  court  actually  has  jurisdiction  or  not,  pro- 
vided that  it  is  acting  in  an  apparently  regular  manner. 
The  report  need  not  be  a  report  of  the  whole  proceedings. 
The  rule  does  not  extend  to  justify  the  reproduction  of 
matter  in  itself  obscene,  or  otherwise  unfit  for  general  pub- 
lication, or  of  proceedings  of  which  the  publication  is  for- 
bidden by  the  court  in  which  they  took  place. 

An  ordinary  newspaper  report  furnished  by  a  regular  re- 
porter is  all  but  conclusively  presumed,  if  in  fact  fair  and 
substantially  correct,  to  have  been  published  in  good  faith; 
but  an  outsider  who  sends  to  a  public  print  even  a  fair 
report  of  judicial  proceedings  containing  personal  imputa- 

3.  Harrison    v.    Bush,    5    £.   &   B.         4.  Burdick  on  Torts,  372. 
844.  5.  See  stat.  3  &  4  Vict.,  c.  9. 
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tions  invites  the  question  whether  he  sent  it  honestly  for 
purposes  of  information,  or  from  a  motive  of  personal  hos- 
tility; if  the  latter  is  found  to  be  the  fact,  he  is  liable  to  an 
action.® 

In  the  case  of  privileged  communications  of  a  confidential 
kind,  the  failure  to  use  ordinary  means  of  insuring  privacy 
—  as  if  the  matter  is  sent  on  a  post-card  instead  of  in  a 
sealed  letter,  or  telegraphed  without  evident  necssity  — 
will  destroy  the  privilege;  either  as  evidence  of  malice,  or 
because  it  constitutes  a  publication  to  i)ersons  in  respect  of 
whom  there  was  not  any  privilege  at  all.  The  latter  view 
seems  on  principle  the  better  one.^ 

Where  the  existence  of  a  privileged  occasion  is  estab- 
lished, the  plaintiff  must  give  aflOrmative  proof  of  malice, 
that  is,  a  dishonest  personal  ill-will,  in  order  to  succeed.* 
It  is  not  for  the  defendant  to  prove  that  his  belief  was 
founded  on  reasonable  grounds.  To  constitute  malice  there 
must  be  something  more  than  the  absence  of  reasonable 
ground  for  belief  in  the  matter  communicated.  That  may 
be  evidence  of  reckless  disregard  of  truth,  but  is  not  always 
even  such  evidence.  A  man  may  be  honest  and  yet  unrea- 
sonably credulous;  or  it  may  be  proper  for  him  to  com- 
municate reports  or  suspicions  which  he  himself  does  not 
believe.  In  either  case  he  is  within  the  protection  of  the 
rule, 

6.  "Professional  publishers  of  news  local  statutes  for  modifications  of  this 

are  not  exempt,  as  a  privileged  class,  rule. 

from  the  consequences  of  damage  done  7.  Williamson  v.  Freer,  L.  R.  9  C. 

by  false  news.    Their  communications  P.  393. 

are    nqi    privileged    merely    because  8.  As  to  the  meaning  of  malice,  see 

made  in  public  journals."     Burdick  Burdick  on  Torts  (3d  Ed.),  86. 
on  Torts  (3d  Ed.),  374.    Consult  the 
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CHAPTER  VIII. 

WRONGS  OF  FRAUD  AND  MALICE. 

1.  Deceit. 

The  wrong  called  Deceit  consists  in  leading  a  man  into 
damage  by  wilfully  or  recklessly  cansing  him  to  believe  and 
act  on  a  falsehood.  It  is  a  cause  of  action  by  the  common 
law  (the  action  being  an  action  on  the  case  founded  on  the 
ancient  writ  of  deceit),  and  it  has  likewise  been  dealt  with 
by  courts  of  equity  under  the  general  jurisdiction  of  the 
Chancery  in  matters  of  fraud.  The  principles  worked  out 
in  the  two  jurisdictions  are  believed  to  be  identical,  though 
there  may  be  a  theoretical  difference  as  to  the  character  of 
the  remedy,  which  in  the  Court  of  Chancery  did  not  purport 
to  be  damages  but  restitution. 

To  create  a  right  of  action  for  deceit  there  must  be  a 
statement  made  by  the  defendant,  or  for  which  he  is  answer- 
able as  principal,  and  with  regard  to  that  statement  all  the 
following  conditions  must  concur:  — 

(a)  It  is  untrue  in  fact. 

(b)  The  person  making  the  statement,  or  the  person  re- 

sponsible for  it,  either  knows  it  to  be  untrue,  or  is 
culpably  ignorant  (that  is,  reckless  or  careless) 
whether  it  be  true  or  not. 

(c)  It  is  made  to  the  intent  that  the  plaintiff  shall  act 

upon  it,  or  in  a  manner  apparently  fitted  to  induce 
him  to  act  upon  it. 

(d)  The  plaintiff  does  act  in  reliance  on  the  statement  in 

the  manner  contemplated  or  manifestly  probable, 
and  thereby  suffer  damage.^ 

There  is  no  cause  of  action  without  actual  both  fraud  and 
actual  damage,  or  the  damage  is  the  gist  of  the  action.^ 

1.  Burdick  on  Torta  (3d  Ed.),  418,  a.  Derry  v.  Peek,  14  App.  Cag.  374; 

419,    citing    Sir    Frederick    Pollock's  Smith  v.  Chad  wick,  9  App.  Cas.  196» 

draft  of  a  civil  wrongs  bill  for  India,  per  Lord  Blackburn, 
sec.  40;  Taylor  v.  Com.  Bank,  174  N. 
y.  181,  185. 
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And  according  to  the  general  principles  of  civil  liability, 
the  damage  mnst  be  the  natural  and  probable  oonseqnence 
of  the  plaintiff's  action  on  the  faith  of  the  defendant's 
statement. 

(e)  The  statement  mnst  be  in  writing  and  signed,  in  one 
class  of  caseSi  namely,  where  it  amounts  to  a 
guaranty;^  but  this  requirement  is  statutory,  and 
did  not  apply  to  the  Court  of  Chancery. 

Of  these  heads  in  order. 

(a)  A  statement  can  be  untrue  in  fact  only  if  it  purports 
to  state  matter  of  fact.  A  promise  is  distinct  from  a  state- 
ment of  fact,  and  breach  of  contract,  whether  from  want 
of  power  or  of  will  to  perform  one's  promise,  is  a  different 
thing  from  deceit.^  Again,  a  mere  statement  of  opinion  or 
inference,  the  facts  on  which  it  purports  to  be  founded 
being  notorious  or  equally  known  to  both  parties,  is  differ- 
ent from  a  statement  importing  that  certain  matters  of 
fact  are  within  the  particular  knowledge  of  the  speaker.*^ 
In  particular  cases,  however,  it  may  be  hard  to  draw  the 
line  between  a  mere  expression  and  an  assertion  of  specific 
fact.  And  a  man's  intention  or  purpose  at  a  given  time 
is  in  itself  a  matter  of  fact,  and  capable  (though  the  proof 
be  seldom  easy)  of  being  found  as  a  fact.  The  vendor  of 
goods  can  rescind  the  contract  on  the  ground  of  fraud  if 
he  discovers  within  due  time  that  the  buyer  intended  not 
to  pay  the  price. 

When  a  prospectus  is  issued  to  shareholders  in  a  com- 
pany or  the  like  to  invite  subscriptions  to  a  loan,  a  state- 
ment of  the  purposes  for  which  the  money  is  wanted  is  a 
material  statement  of  fact,  and  if  untrue  may  be  ground 
for  an  action  of  deceit.® 

A  representation  concerning  a  man's  private  rights 
though  it  may  involve  matters  of  law,  is  as  a  whole  deemed 
to  be  a  statement  of  fact.  A  statement  about  the  existence 
or  actual  text  of  a  public  Act  of  Parliament,  or  a  reported 

3.  See  statute  of  frauds,  ante,  Con-         5.  Id.,  421. 

tracts.  6.  Edginton  v.  Fitzmauriee,  29  Ch. 

4.  See  Burdick  on  Torts,  419,  427.     Div.  459. 
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decision,  would  seem  to  be  a  statement  of  fact.  With  regard 
to  statements  of  matters  of  general  law  made  only  by  im- 
plication, or  statements  of  pure  propositions  of  the  law, 
the  rule  may  perhaps  be  this,  that  in  dealings  between 
parties  who  have  equal  means  of  ascertaining  the  law,  the 
one  will  not  be  presumed  to  rely  upon  a  statement  of  matter 
of  law  made  by  the  other.'' 

(b)  As  to  the  knowledge  and  belief  of  the  person  making 
the  statement. 

He  may  believe  it  to  true.  In  that  case  he  incurs  no  lia- 
bility, nor  is  he  bound  to  show  that  his  belief  was  founded 
on  such  grounds  as  would  produce  the  same  belief  in  a 
prudent  and  competent  man,  except  so  far  as  the  absence 
of  reasonable  cause  may  tend  to  the  interference  that  there 
was  not  any  real  belief. 

If,  having  honestly  made  a  representation,  a  man  dis- 
covers that  it  is  not  true  before  the  other  party  has  acted 
upon  it,  the  representation  most  be  taken  to  be  continuously 
made  until  it  is  acted  upon,  so  that  from  the  moment  the 
party  making  it  discovers  that  it  is  false,  and  having  the 
means  of  communicating  the  truth  to  the  other  party  omits 
to  do  so,  he  is,  in  point  of  law,  making  a  false  representation 
with  knowledge  of  its  untruth.* 

The  same  rule  holds  if  the  representation  was  true  when 
first  made,  but  ceases  to  be  true  by  reason  of  some  event 
within  the  knowledge  of  the  party  making  it,  and  not  within 
the  knowledge  of  the  party  to  whom  it  is  made.* 

On  the  other  hand  if  a  man  states  as  fact  what  he  does 
not  believe  to  be  fact,  he  speaks  at  his  peril;  and  this 
whether  he  knows  the  contrary  to  be  true  or  has  no  knowl- 
edge of  the  matter  at  all,  for  the  pretence  of  having  certain 
information  which  he  has  not  is  itself  a  deceit.* 

With  regard  to  transactions  in  which  a  more  or  less 
stringent  duty  of  giving  full  and  correct  information  (not 
merely  of  abstaining  from  falsehood  or  concealment  equiv- 

7.  Burdick  on  Torts  (3d  Ed.)»  425.  9.  See  8upra,  note. 

8.  Reynell  v.  Sprye,  1  D.  M.  G.  1.  Evans  v.  Edmonds,  13  C.  B.  777, 
660,  709,  per  Lord  Cran worth;   Red-      786,  per  Maule,  J. 

grade  v.  Hurd,  20  Ch.  Div.  12,  13. 
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alent  to  falsehood)  is  imposed  on  one  of  the  parties,  it  may 

be  doubted  whether  an  obligation  of  this  kind  annexed  by 
law  to  particular  classes  of  contracts  can  ever  be  treated 
as  independent  of  contract.  If  a  misrepresentation  by  a 
vendor  of  real  property,  for  example,  is  willfully  or  reck- 
lessly false,  it  comes  within  the  general  description  of 
deceit.  But  there  are  errors  of  mere  inadvertence  which 
constantly  suffice  to  avoid  contracts  of  these  kinds,  and  in 
such  cases  I  do  not  think  an  action  for  deceit  (or  the  analog- 
ous suit  in  equity)  is  known  to  have  been  maintained.*  As 
regards  these  kinds  of  contracts,  therefore  —  but,  it  is  sub- 
mitted, these  only  —  the  right  of  action  for  misrepresenta- 
tion as  a  wrong  is  not  co-extensive  with  the  right  of  rescis- 
sion. In  some  cases  compensation  may  be  recovered  as  an 
exclusive  alternative  remedy,  but  on  diflferent  grounds,  and 
subject  to  the  special  character  and  terms  of  the  contract. 

The  qualification  of  the  rule  that  the  defendant  must  be 
shown  not  to  have  believed  the  truth  of  his  assertion  (if  it 
really  be  a  qualification)  is  that  a  person  cannot  excuse 
himself  for  misrepresenting  material  facts  which  have  been 
specially  within  his  own  Imowledge,  and  of  which  he  is  the 
proper  person  to  give  information,  by  alleging  that  at  the 
moment  he  forgot  the  true  state  of  things.  It  is  a  trustee's 
business  to  know  whether  or  not  he  has  had  notice  of  a  prior 
incumbrance,  a  lessor's  business  to  know  whether  or  not  he 
has  already  granted  a  lease. 

(c)  It  is  not  a  necessary  condition  of  liability  that  the 
misrepresentation  complained  of  should  have  been  made 
directly  to  the  plaintiff,  or  that  the  defendant  should  have 
intended  or  desired  any  harm  to  come  to  him.   It  is  enough 
that  the  representation  was  intended  for  him  to  act  upon, 
and  that  he  has  acted  in  the  manner  contemplated,  and 
suflfered  damage  which  was  a  natural  and  probable  conse- 
quence.® 

A  statement  circulated  or  published  in  order  to  be  acted 
on  by  a  certain  class  of  persons,  or  at  the  pleasure  ox  m^T 

%.  See  Derry  v.  Peek,  14  App.  Cas.      519,  affirmed  in   Ex.  Ch.  4  M.   A  W. 
337.  338. 

3.  Langridge  v.  Levy,  2  M.  A  W. 
59 
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one  to  whose  hands  it  may  oome,  is  deemed  to  be  made  to 
that  person  who  acts  npon  it,  though  he  may  be  wholly  un- 
known to  the  issuer  of  the  statement,* 

(d)  As  to  the  plaintiff's  action  on  the  faith  of  the  defend- 
ant's representation. 

A.  by  words  or  acts  represents  to  B.  that  a  certain  state 
of  things  exists,  in  order  to  induce  B.  to  act  in  a  certain 
way.  The  simplest  case  is  where  B.,  relying  wholly  on  A.*s 
statement,  and  having  no  other  source  of  information,  acts 
in  the  manner  contemplated.  This  needs  no  further  com- 
ment. The  case  of  B.  disbelieving  and  rejecting  A.'s  asser- 
tion is  equally  simple. 

Another  case  is  that  A.'s  representation  is  never  com- 
municated to  B.  Here,  though  A.  may  have  intended  to 
deceive  B.,  it  is  plain  that  he  has  not  deceived  him;  and  an 
unsuccessful  attempt  to  deceive,  however  unrighteous  it 
may  be,  does  not  cause  damage,  and  is  not  an  actionable 
wrong. 

Anothw  case  is  where  the  plaintiff  has  at  hand  the  means 
of  testing  the  defendant's  statement,  indicated  by  the  de- 
fendant himself,  or  otherwise  within  the  plaintiff  *s  power^ 
and  either  does  not  use  them  or  uses  them  in  a  partial  and 
imperfect  manner.  One  who  chooses,  however,  to  make 
positive  assertions  without  warrant  shall  not  excuse  him- 
self by  SBjing  that  the  other  party  need  not  have  relied 
upon  them.  He  must  show  that  his  representation  was  not 
in  fact  relied  upon.** 

And  the  same  principle  applies  as  long  as  the  party  sub- 
stantially puts  his  trust  in  the  representation  made  to  hlm^ 
even  if  he  does  use  some  observation  of  his  own. 

A  cursory  view  of  a  house,  asserted  by  the  vendor  to  be 
in  good  repair,  does  not  preclude  the  purchaser  from  com- 
plaining of  substantial  defects  in  repair  which  he  after- 
wards discovers.® 

In  short,  nothing  will  excuse  a  culpable  misrepresentation 
short  of  proof  that  is  was  not  relied  on,  either  because  the 
other  party  knew  the  truth,  or  because  he  relied  wholly  on 

4.  Polhill   V.   Walter,   3   B.  &   Ad.  5.  Dobell  v.  Stevens,  3  B.  &  C.  623. 

114.  6.  Dyer  v.  Hargrave,  10  Ves.  510* 
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his  own  investigation,  or  because  the  alleged  fact  did  not 
influence  his  action  at  all.  And  the  burden  of  this  proof  is 
on  the  person  who  has  been  proved  guilty  of  material  mis- 
representation.^ 

Difficulties  may  arise  on  the  oonstmction  of  the  statement 
alleged  to  be  deceitful.  Of  course  a  man  is  responsible  for 
the  obvious  meaning  of  his  assertions;  but  where  the  mean- 
ing is  obscure,  it  is  for  the  party  complaining  to  show  that 
he  relied  upon  the  words  in  a  sense  in  which  they  were  false 
and  misleading,  and  of  which  they  were  fairly  capable.® 

(e)  A  false  representation  may  at  the  same  time  be  a 
promise  such  as  to  amount  to,  or  to  be  in  the  nature  of,  a 
guaranty.  Now,  by  the  Statute  of  Frauds,  a  guaranty  can- 
not be  sued  on  as  a  promise  unless  it  is  in  writing  and 
signed  by  the  party  to  be  charged  or  his  agent.*  If  an  oral 
guaranty  could  be  sued  on  in  tort,  by  treating  it  as  a  fraudu- 
lent afl&rmation  instead  of  a  promise,  the  statute  might  be 
largely  evaded.  By  Lord  Tenterden's  Act,*  the  following 
provision  was  made:  — 

*'  No  action  shall  be  brought  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or  assur- 
ance made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  of  any  other  per- 
son, to  the  intent  or  purpose  that  such  other  person  may 
obtain  credit,  money  or  goods  upon,  unless  such  representa- 
tion or  assurance  be  made  in  writing,  signed  by  the  party  to 
be  charged  therewith. ''^ 

False  representations  made  by  an  agent  on  account  of 
his  principal.  Bearing  in  mind  that  reckless  ignorance  is 
equivalent  to  guilty  knowledge,  we  may  state  the  alterna- 
tives to  be  considered  as  follows:  — 

The  principal  knows  the  representation  to  be  false  and 
authorises  the  making  of  it.  Here,  the  principal  is  clearly 
liable;  the  agent  is  or  is  not  liable  according  as  he  does  not 
or  does  himself  believe  the  representation  to  be  true. 

7.  20  Cb.  Div.  21,  per  Jessel,  M.  R.         1.  9  Geo.  4,  c.  14,  s.  6. 

8.  Smith  y.  Chadwick,  9  App.  Gas.  2.  Similar  statutes  have  been  en- 
187.  acted  in  some  of  the  states.    Burdick 

9.  See  ante,  Contracts,  Statute  of  on  Torts  (3d  Ed.),  424  and  note. 
Frauds. 
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The  principal  knows  the  contrary  of  the  representation 
to  be  tme,  and  it  is  made  by  the  agent  in  the  general  course 
of  his  emplojrment  but  without  specific  authority. 

Here,  if  the  agent  does  not  believe  his  representation  to 
be  true,  he  commits  a  fraud  in  the  course  of  his  employment 
and  for  the  principal's  purposes,  and  the  principal  is  liable.* 

If  the  agent  does  believe  the  representation  to  be  true, 
there  is  a  difficulty;  for  the  agent  has  not  done  any  wrong 
and  the  principal  has  not  authorised  any.  Yet  the  other 
party's  damage  is  the  same.  That  he  may  rescind  the  con- 
tract, if  he  has  been  misled  into  a  contract,  may  now  be 
taken  as  settled  law.*  But  what  if  there  was  not  any  con- 
tract, or  rescission  has  become  impossible?  Has  he  a  dis- 
tinct ground  of  action,  and  if  so  howT  We  think  that  an 
action  lies  against  the  principal;  whether  properly  to  be 
described,  under  common-law  forms  of  pleading,  as  an 
action  for  deceit,  or  as  an  analogous  but  special  action  on 
the  case,  there  is  no  occasion  to  consider. 

On  the  other  hand  an  honest  and  prudent  agent  may  say, 
'*  To  the  best  of  my  own  belief  such  and  such  is  the  case," 
adding  in  express  terms  or  by  other  clear  indication  — 
*'but  I  have  no  information  from  my  principal."  Here 
there  is  no  ground  for  complaint,  the  other  party  being 
fairly  put  on  inquiry. 

If  the  principal  does  not  expressly  authorise  the  repre- 
sentation, and  does  not  know  the  contrary  to  be  true,  but 
the  agent  does,  the  representation  being  in  a  matter  within 
the  general  scope  of  his  authority,  the  principal  is  liable,  as 
he  would  be  for  any  other  wrongful  act  of  an  agent  about 
his  business.  This  liability  equally  holds  when  the  princi- 
pal is  a  corporation.*^ 

The  hardest  case  that  can  be  put  for  the  principal,  and 
by  no  means  an  impossible  one,  is  that  the  principal  au- 
thorises a  specific  statement  which  he  believes  to  be  true, 
and  which  at  the  time  of  giving  the  authority  is  true;  before 
the  agent  has  executed  his  authority  the  facts  are  materially 
changed  to  the  knowledge  of  the  agent,  but  unknown  to  the 

3.  6  M.  A;  W.  373,  per  Parke,  B.  5.  Barwick  v.  Bank,  Ex.  Ch.  L.  R. 

4.  See  Pollock  on  Contracts,  552.         2  Ex.  259. 
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principal;  the  agent  conceals  this  from  the  principal,  and 
makes  the  statement  as  originally  anthorised.  The  neces- 
sary and  sufficient  condition  of  the  master's  responsibility 
is  that  the  act  or  default  of  the  servant  or  agent  belonged 
to  the  class  of  acts  which  he  was  put  in  the  master's  place 
to  do,  and  was  committed  for  the  master's  purposes.  And 
**  no  sensible  distinction  can  be  drawn  between  the  case  of 
fraud  and  the  case  of  any  other  wrong."® 

2.  Slander  of  Title. 

The  wrong  called  Slander  of  Title  is  in  truth  a  special 
variety  of  deceit,  which  differs  from  the  ordinary  type  in 
that  third  persons,  not  the  plaintiff  himself,  are  induced  by 
the  defendant's  falsehood  to  act  in  a  manner  causing  dam- 
age to  the  plaintiff.  An  action  for  this  cause  is  *'  an  action 
on  the  case  for  special  damage  sustained  by  reason  of  the 
speaking  or  publication  of  the  slander  of  the  plaintiff's 
title. ' '  Also,  the  wrong  is  a  malicious  one  in  the  only  proper 
sense  of  the  word,  that  is,  absence  of  good  faith  is  an 
essential  condition  of  liability;  or  actual  malice,  no  less 
than  special  damage,  is  of  the  gist  of  the  action.^ 

A  disparaging  statement  concerning  a  man's  title  to  use 
an  invention,  design,  or  trade  name,  or  his  conduct  in  the 
matter  of  a  contract,  may  amount  to  a  libel  or  slander  on 
him  in  the  way  of  his  business:  in  other  words,  the  special 
wrong  of  slander  of  title  may  be  included  in  defamation,  but 
it  is  evidently  better  for  the  plaintiff  to  rely  on  the  general 
law  of  defamation  if  he  can,  as  thus  he  escapes  the  trouble- 
some burden  of  proving  malice. 

The  protection  of  trade-marks  and  trade  names  was  orig- 
inally undertaken  by  the  courts  on  the  ground  of  preventing 
fraud.®  But  the  right  to  a  trade-mark,  after  being  more 
and  more  assimilated  to  proprietary  rights,  has  [in  Eng- 
land] become  a  statutory  franchise  analogous  to  patent 
rights  and  copyright;  and  in  the  case  of  a  trade  name,  al- 
though the  use  of  a  similar  name  cannot  be  complained  of 

6.  See  Barwick  v.  Bank,  8upra,  8.  Id.,  441.     Not  necessary  to  the 

7.  Burdlck  on  Torts  (3d  Ed.),  434-      validity  of  a  trade-mark  that  it  be 
438.  registered.     Id.,  441. 
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unless  it  is  shown  to  have  a  tendency  to  deceive  customers, 
yet  the  tendency  is  enough;  the  plaintiflf  is  not  bound  to 
prove  any  fraudulent  intention  or  even  negligence  against 
the  defendant. 

3.  Malicious  Prosecution  and  Abuse  of  Process. 

*'  In  an  action  for  malicious  prosecution  the  plaintiff  has 
to  prove,  first,  that  he  was  innocent,  and  that  his  innocence 
was  pronounced  by  the  tribunal  before  which  the  accusa- 
tion was  made;  secondly,  that  there  was  a  want  of  reason- 
able and  probable  cause  for  the  prosecution,  and  lastly, 
that  the  proceedings  of  which  he  complains  were  initiated 
in  a  malicious  spirit,  that  is,  from  an  indirect  and  improper 
motive,  and  not  in  furtherance  of  justice/'  And  the  plain- 
tiflf's  case  fails  if  his  proof  fails  at  any  one  of  these  points.* 

It  has  been  doubted  whether  an  action  for  malicious 
prosecution  will  lie  against  a  corporation.  It  seems,  on 
principle,  that  such  an  action  will  lie  if  the  wrongful  act 
was  done  by  a  servant  of  the  corporation  in  the  course  of 
hns  employment  and  in  the  company's  supposed  interest, 
and  it  has  been  so  held,  but  there  are  dicta  to  the  contrary. 

''  In  the  present  day,  and  according  to  our  present  law, 
the  bringing  of  an  ordinary  action,  however  maliciously, 
and  however  great  the  want  of  reasonable  and  probable 
cause,  will  not  support  a  subsequent  action  for  malicious 
prosecution."^ 

But  there  are  proceedings  which,  though  civil,  are  not 
ordinary  actions,  and  fall  within  the  reason  of  the  law 
which  allows  an  action  to  lie  for  the  malicious  prosecution 
of  a  criminal  charge.  That  reason  is  that  prosecution  on 
a  charge  *'  involving  either  scandal  to  reputation,  or  the 
possible  loss  of  liberty  to  the  person,"  necessarily  and  mani- 
festly imports  damage.    Thus,  the  commencement  of  pro- 

9.  Burdick  on  Torts  (3d  Ed.),  285.  1.  11  Q.  B.  D.  682,  690,  per  Bowen, 

Damage  is  also  a  necessary  element  L.  J.    The  courts  of  this  country  are 

of  the  cause  of  action.    Id.,  285,  293.  divided  on  this  question.    Burdick  on 

As  to  advice  of  counsel  as  evidence  Torts    (3d  Ed.),  296. 
of   probable  cause,   see    Burdick    on 
Torts   (3d  Ed.),  290  et  seq. 
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ceedings  in  bankruptcy  against  a  trader,  if  instituted  with- 
out reasonable  and  probable  cause  and  with  malice,  is  an 
actionable  wrong.  In  common-law  jurisdictions,  where  a 
suit  can  be  commenced  by  arrest  of  the  defendant  or  attach- 
ment of  his  property,  the  same  rule  will  apply .^ 

4.  Other  Malicious  Wrongs. 

The  modem  action  for  malicious  prosecution  has  taken 
the  place  of  the  old  writ  of  conspiracy  and  the  action  on 
the  case  grounded  thereon,  out  of  which  it  seems  to  have 
developed.  Whether  conspiracy  is  known  to  the  law  as  a 
substantive  wrong,  or  in  other  words,  whether  two  or  more 
persons  can  ever  be  joint  wrong-doers,  and  liable  to  an 
action  as  such,  by  doing  in  execution  of  a  previous  agree- 
ment something  it  would  not  have  been  unlawful  for  them 
to  do  without  such  agreement,  is  a  question  of  mixed  his- 
tory and  speculation  not  wholly  free  from  doubt.  It  seems 
to  be  the  better  opinion  that  the  conspiracy  or  ''  confedera- 
tion "  is  not  in  any  case  the  gist  of  the  action,  but  is  only 
matter  of  inducement  or  evidence.^  Either  the  wrongful 
acts  by  which  the  plaintiff  has  suflfered  were  such  as  one 
person  could  not  commit  alone,  say  a  riot,  or  they  were 
wrongful  because  malicious,  and  the  malice  is  proved  by 
showing  that  they  were  done  in  execution  of  a  concerted 
design.  In  the  singular  case  of  Gregory  v.  Duke  of  Bruns- 
wick,* the  action  was  in  effect  for  hissing  the  plaintiff  off 
the  stage  of  a  theatre  in  pursuance  of  a  malicious  conspiracy 
between  the  defendants.  The  court  were  of  opinion  that  in 
point  of  law  the  conspiracy  was  material  only  as  evidence 
of  malice,  but  that  in  point  of  fact  there  was  no  other  such 
evidence,  and  therefore  the  jury  were  rightly  directed  that 
without  proof  of  it  the  plaintiff's  case  must  fail. 

Soon  after  this  case  was  dealt  with  by  the  Court  of  Com- 

2.  Quartz  Hill  Gold  Mining  Co.  v.  Burdick  on  Torts  (3d  Ed.),  325.  See, 
Eyre,  11  Q.  B.  Div.  674;  Cooley  on  however,  the  reasoning  of  the  same 
Torts   (Students'  Ed.),  186.  author,   contra.     Id.,   326   and   casei 

3.  In  other  words  that  damage  to  cited. 

plaintiflf  is  the  gist  of  the  action.    See         4.  6  Man.  &  Gr.  205,  953. 
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mon  Pleas  in  England,  the  Supreme  Court  of  New  York* 
laid  it  down  that  conspiracy  is  not  in  itself  a  cause  of 
action. 

There  may  be  other  malicions  injuries  not  capable  of 
more  specific  definition  **  where  a  violent  or  malicous  act 
is  done  to  a  man's  occupation,  profession,  or  way  of  getting 
a  livelihood;  ''  as  where  the  plaintiff  is  owner  of  a  decoy 
for  catching  wild-fowl,  and  the  defendant,  without  entering 
on  the  plaintiff's  land,  wilfully  fires  off  guns  near  to  the 
decoy,  and  frightens  wild-fowl  away  from  it.® 

Generally  speaking,  every  wilful  interference  with  the 
exercise  of  a  franchise  is  actionable  without  regard  to  the 
defendant's  action  being  done  in  good  faith,  by  reason  of  a 
mistaken  notion  of  duty  or  claim  of  right,  or  being  con- 
sciously wrongful.^ 

The  wrong  of  maintenance,  or  aiding  a  party  in  litigation^ 
without  either  interest  in  the  suit,  or  lawful  cause  of 
kindred,  affection,  or  charity  for  aiding  him,  is  akin  to 
malicous  prosecution  and  other  abuses  of  legal  process;  but 
the  ground  of  it  is  not  so  much  an  independent  wrong  as 
particular  damage  resulting  from  *'  a  wrong  founded  upon 
a  prohibition  by  statute  "  —  a  series  of  early  statutes  said 
to  be  in  aflSrmation  of  the  common  law  —  *^  which  makes 
it  a  criminal  act  and  a  misdemeanor."  Hence  it  seems  that 
a  corporation  cannot  be  guilty  of  maintenance.  Actions  for 
maintenance  are  in  modem  times  rare  though  possible;  and 
the  recent  decision  of  the  Court  of  Appeals  that  mere 
charity,  with  or  without  reasonable  ground,  is  an  excuse 
for  maintaining  the  suit  of  a  stranger,  does  not  tend  to 
encourage  them.® 

5,  Hutching  v.  Hutchins  (1845),  7  7.  Ashby  ▼.  White,  per  Holt,  C.  J., 
Hill,  104;  and  Bigelow's  Lead.  Cases,  at  p.  13,  special  report  first  printed 
207.  See  the  cases  pro  and  contra  in  1837.  See  note  to  Pollock  on  Torts, 
cited  in  notes,  Burdick  on  Torts  (3d  Webb's  Edition,  411. 

Ed.),   325-327.  8.  Harris  v.  Brisco,  17  Q.  B.  Div. 

6.  Carrington  t.  Taylor,  11  East,  504;  Burdick  on  Torts  (3d  Ed.),  30> 
571.  302. 
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CHAPTER  IX. 

WBONGS  TO  possession  AND  PEOPBBTY. 

1.  Duties  Regarding  Property  Generally. 

Every  kind  of  intermeddling  with  an]rthing  which  is  the 
subject  of  property  is  a  wrong,  unless  it  is  either  authorized 
by  some  person  entitled  to  deal  with  the  thing  in  that  par- 
ticular way,  or  justified  by  authority  of  law,  or  (in  some 
cases  but  by  no  means  generally)  excusable  on  the  ground 
that  it  is  done  under  a  reasonable  though  mistaken  supposi- 
tion of  lawful  title  or  authority.  Broadly  8i)eaking,  we 
touch  the  property  of  others  at  our  peril,  and  honest  mis- 
take in  acting  for  our  own  interest,*  or  even  an  honest  in- 
tention to  act  for  the  benefit  of  the  true  owner,*  will  avail 
us  nothing  if  we  transgress. 

The  forms  of  action  at  the  common  law  brought  not  Own- 
ership but  Possession  to  the  front.— An  owner  in  possession 
was  protected  against  disturbance,  but  the  rights  of  an 
owner  out  of  possession  were  obscure  and  weak.  To  this 
day  it  continues  so  with  regard  to  chattels.  For  many  pur- 
poses the  *^  true  owner  *'  of  goods  is  the  person,  and  only 
the  person,  entitled  to  immediate  possession.  Regularly 
the  common  law  protects  ownership  only  through  possessory 
rights  and  remedies. 

It  must  be  known  who  is  in  legal  possession  of  any  given ' 
subject  of  property,  and  who  is  entitled  to  possess  it,  before 
we  can  tell  what  wrongs  are  capable  of  being  committed,' 
and  against  whom,  by  the  person  having  physical  control 
over  it,  or  by  others.  Legal  possession  does  not  necessarily 
coincide  either  with  actual  physical  control  or  the  present 
power  thereof  (the  '^  detention  *'  of  Continental  terminol- 
ogy), or  with  the  right  to  possess  (constantly  called  prop- 
erty in  our  books);  and  it  need  not  have  a  rightful 
origin.  The  separation  of  detention,  possession  in  the  strict 
sense,  and  the  right  to  possess,  is  both  possible  and  frequent. 

1.  Hollins  V.  Fowler,  L.  R.  7  H.  L.  8.  Kirk  v.  Gregory,  1  Ex.  D.  55. 

757. 
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Trespass  is  the  wrongful  disturbance  of  another  person's 
possession  of  land  or  goods.^  Therefore  it  cannot  be  com- 
mitted  by  a  person  who  is  himself  in  possession,  though  in 
certain  exceptional  cases  a  dispunishable  or  even  a  rightful 
possessor  of  goods  may  by  his  own  act,  during  a  continuous 
physical  control,  make  himself  a  mere  trespasser.  But  a 
possessor  may  do  wrong  in  other  ways.  He  may  commit 
waste  as  to  the  land  he  holds,  or  he  may  become  liable  to  an 
action  of  ejectment  by  holding  over  after  his  title  or  inter- 
est is  determined.  As  to  goods,  he  may  detain  them  without 
right  after  it  has  become  his  duty  to  return  them,  or  he  may 
convert  them  to  his  own  use. 

Thus  we  have  two  kinds  of  duty,  namely,  to  refrain  from 
meddling  with  what  is  lawfully  possessed  by  anothw,  and 
to  refrain  from  abusing  possession  which  we  have  lawfully 
gotten  under  a  limited  title;  and  the  breach  of  these  pro- 
duces distinct  kinds  of  wrong,  having  their  appropriate 
remedies.  On  the  one  hand  the  remedies  of  an  actual  pos- 
sessor were  by  the  common  law  freely  accorded  to  persons 
who  had  only  the  right  to  possess;  on  the  other  hand  the 
person  wronged  was  constantly  allowed  at  his  option  to 
proceed  against  a  mere  trespasser  as  if  the  trespasser  had 
only  abused  a  lawful  or  at  any  rate  excusable  possession. 

In  the  later  history  of  common  law  pleading  trespass  and 
conversion  became  largely,  though  not  wholly,  interchange- 
able. Detinue,  the  order  form  of  action  for  the  recovery  of 
chattels,  was  not  abolished,  but  it  was  generally  preferable 
to  treat  the  detention  as  a  conversion  and  sue  in  trover,  so 
that  trover  practically  superseded  detinue.^ 

2.  Trespass. 

Trespass  may  be  committed  by  various  kinds  of  acts,  of 
which  the  most  obvious  are  entry  on  another's  land  (tres- 
pass qtuire  clausum  fregit)j^  and  taking  another's  goods 
(trespass  de  bonis  asportatis).^ 

3.  Burdick  on  Torts  (Sd  Ed.)>  387.         6.  For    goods    taken    and    carrieA 

4.  See  Pleading  (detinue).  away. 

,    6.  Wherefore  he  broke  and  entered.  /•«-.  . 
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Neither  the  use  of  force,  nor  the  breaking  of  an  enclosure 
or  transgression  of  a  visible  boundary,  nor  even  an  unlawful 
intention,  is  necessary  to  constitute  an  actionable  trespass. 
It  is  likewise  immaterial,  in  strictness  of  law,  whether  there 
be  any  actual  damage  or  not.  ''  Every  invasion  of  private 
property,  be  it  ever  so  minute,  is  a  trespass.''  ^ 

It  has  been  doubted  whether  it  is  a  trespass  to  pass  over 
land  without  touching  the  soil,  as  one  may  in  a  baloon,  or 
to  cause  a  material  object,  as  shot  fired  from  a  gun,  to  pass 
over  it;  but  the  better  opinion  is  that  such  acts  are  tres- 
passes. 

Olearly  there  can  be  a  wrongful  entry  on  land  below  the 
surface,  as  by  mining.^ 

Trespass  by  a  man's  cattle  is  dealt  with  exactly  like  tres- 
pass by  himself. 

Trespass  to  goods  may  be  committed  by  taking  possession 
of  them,  or  by  any  other  act  '^  in  itself  immediately  injur- 
ious "  to  the  goods  in  respect  of  the  possessor's  interest,  as 
by  killing,  beating,  or  chasing  animals,  or  defacing  a  work 
of  art.  Where  the  possession  is  changed  the  trespass  is  an 
asportation,  and  may  amount  to  the  offence  of  theft.  Other 
trespasses  to  goods  may  be  criminal  offences  under  the  head 
of  malicious  injury  to  property. 

3.  Injuries  to  Reversion.^ 

A  person  in  possession  of  property  may  do  wrong  by  re- 
fusing to  deliver  possession  to  a  person  entitled,  or  by  other- 
wise assuming  to  deal  with  the  property  as  owner  or  ad- 
versely to  the  true  owner,  or  by  dealing  with  it  under  color 
of  his  real  possessory  title  but  in  excess  of  his  rights,  or, 
where  the  nature  of  the  object  admits  of  it,  by  acts  amount- 
ing to  destruction  or  total  change  of  character. 

The  law  started  from  entirely  distinct  conceptions  of  the 
mere  detaining  of  property  from  the  person  entitled,  and  the 

spoiling  or  altering  it  to  the  prejudice  of  one  in  revision  or 

■ 1 

7.  Entick  v.  Carrington,  19  St.  Tr.      aeroplanes,  see  Burdick  on  Torts  (3d 
1066.      See   the    subject   of   trespass      Ed.),  388,  note. 

treated  under  the  head  Pleading,  ante,         9.  See  ante.  Pleading,  Action  on  the 
this  Tolume.  Case. 

8.  As  to  trespass  above  the  land  by 
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remainder,  or  a  general  owner.  For  the  former  case  the 
conmion  law  provided  its  most  ancient  remedies — ^the  writ 
of  right  (and  later  the  various  assizes  and  the  writ  of  entry) 
for  land,  and  the  parallel  writ  of  detinue  (parallel  as  being 
merely  a  variation  of  the  writ  of  debt,  which  was  precisely 
similar  in  form  to  the  writ  of  right)  for  goods;  to  this  must 
be  added,  in  special,  but  once  frequent  and  important  cases, 
replevin.  For  the  latter  the  writ  of  waste  (as  extended  by 
the  Statutes  of  Marlbridge  and  Gloucester)  was  available 
as  to  land;  later  this  was  supplanted  by  an  action  on  the 
case  **  in  the  nature  of  waste,  ^'  and  in  modem  times  the 
powers  and  remedies  of  courts  of  equity  have  been  found 
still  more  effectual. 

Owners  of  chattels  were  helped  by  an  action  on  the  case, 
which  became  a  distnict  species  under  the  name  of  trover, 
which  alleged  that  the  defendant  found  the  plaintiff's  goods 
and  converted  them  to  his  own  use.  The  original  notion  of 
conversion  in  personal  chattels  answers  closely  to  that  of 
ivaste  in  tenements;  but  it  was  soon  extended  so  as  to  cover 
the  whole  ground  of  detinue,  and  largely  overlap  trespass; 
a  mere  trespasser,  whose  acts  would  have  amounted  to 
conversion  if  done  by  a  lawful  possessor,  not  being  allowed 
to  take  exxjeption  to  the  true  owner  **  waiving  the  trespass,'* 
and  professing  to  assume  in  the  defendant's  favor  that  his 
possession  had  a  lawful  origin. 

4.  Waste. 

Waste  is  any  unauthorized  act  of  a  tenant  for  a  freehold 
estate  not  of  inheritance,  or  for  any  lesser  interest,  which 
tends  to  the  destruction  of  the  tenement,  or  otherwise  to  the 
injury  of  the  inheritance.  **  In  order  to  prove  waste  you 
must  prove  an  injury  to  the  inheritance,"  either  **  in  the 
sense  of  value  "  or  **  in  the  sense  of  destroying  identity." 
And  in  the  United  States,  especially  the  Western  States, 
many  acts  are  held  to  be  only  in  a  natural  and  reasonable 
way  of  using  and  improving  the  land — clearing  wild  woods, 
for  example — which  in  England,  or  even  in  the  Eastern 
States,  would  be  manifest  waste.* 

1.  See   vol.    1    (Blackstone),   title.  Waste. 
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As  to  permissive  waste,  i.  e.,  suffering  the  tenement  to  lose 
its  value  or  go  to  ruin  for  want  of  necessary  repair,  a  tenant 
for  life  or  years  is  liable  therefor  if  an  express  duty  to  re- 
pair is  imposed  upon  him  by  the  instrument  creating  his 
estate;  otherwise  it  is  doubtful-  It  seems  that  it  can  in  no 
case  be  waste  to  use  a  tenement  in  an  apparently  reasonable 
and  proper  manner,  **  having  regard  to  its  character  and  to 
the  purposes  for  which  it  was  intended  to  be  used,''  what- 
ever the  actual  consequences  of  such  user  may  be, 

In  modem  practice,  questions  of  waste  arise  either  be- 
tween a  tenant  for  life  and  those  in  remainder,  or  between 
landlord  and  tenant.  In  the  former  case,  the  unauthorized 
cutting  of  timber  is  the  most  usual  ground  of  complaint;  in 
the  latter,  the  forms  of  misuse  or  neglect  are  as  various  as 
the  uses,  agricultural,  commercial,  or  manufacturing,  for 
which  the  tenement  may  be  let  and  occupied. 

A  tenant  for  life  whose  estate  is  expressed  to  be  without 
impeachment  of  waste  may  freely  take  timber  and  minerals 
for  use,  but,  unless  with  further  specific  authority,  he  must 
not  remove  timber  planted  for  ornament  (save  so  far  as  the 
cutting  of  part  is  required  for  the  preservation  of  the  rest), 
open  a  mine  in  a  garden  or  pleasure-ground,  or  do  like  acts 
destructive  to  the  individual  character  and  amenity  of  the 
dwelling-place.  The  commission  of  such  waste  may  be  re- 
strained by  injunction,  without  regard  to  pecuniary  dam- 
age to  the  inheritance;  but,  when  it  is  once  committed,  the 
normal  measure  of  damages  can  only  be  the  actual  loss  of 
value. 

As  between  landlord  and  tenant  the  real  matter  in  dis- 
pute, in  a  case  of  alleged  waste,  is  commonly  the  extent  of 
the  tenant's  obligation,  under  his  express  or  implied  cov- 
enants, to  keep  the  property  demised  in  safe  condition  or 
repair. 

5.  Conversion. 

Conversion,  according  to  recent  authority,  may  be  de- 
scribed as  the  wrong  done  by  ''  an  unauthorized  act  which 
deprives  another  of  his  property  permanently  or  for  an 
indefinite  time."    Such  an  act  may  or  may  not  include  a 


Digitized  by  VjOOQ IC 


942  Wrongs  to  Possession  and  Propebtt. 

trespass;  whether  it  does  or  not  is  immaterial  as  regards 
the  right  of  the  plaintiff  in  a  civil  action,  for  he  may  **  waive 
the  trespass.'' 

The  *'  property  ''  of  which  the  plaintiff  is  deprived  miurt 
be  something  which  he  has  the  immediate  right  to  possess. 
But  an  owner  not  entitled  to  inmiediate  possession  might 
have  a  special  action  on  the  case,  not  being  trover,  for  any 
permanent  injury  to  his  interest,  though  the  wrongful  act 
might  also  be  a  trespass,  conversion,  or  breach  of  contract 
as  against  the  inmiediate  possessor. 

The  grievance  of  conversion  is  the  unauthorized  assump- 
tion of  the  powers  of  the  true  owner.'  Actually  dealing  with 
another's  goods  as  owner  for  however  short  a  time  and 
however  limited  a  purpose  is  therefore  conversion;  so  is  an 
act  which  in  fact  enables  a  third  person  to  deal  with  them 
as  owner,  and  which  would  make  such  dealing  lawful  only 
if  done  by  the  person  really  entitled  to  possess  the  goods. 
It  makes  no  difference  that  such  acts  were  done  under  a 
mistaken  but  honest  and  even  reasonable  supposition  of  be- 
ing lawfully  entitled,  or  even  with  the  intention  of  benefit- 
ing the  true  owner;  nor  is  a  servant  excused  for  assuming 
the  dominion  of  goods  on  his  master's  behalf,  though  he 
**  acted  under  an  unavoidable  ignorance  and  for  his  mas- 
ter's benefit." 

A  refusal  to  deliver  possession  to  the  true  owner  on  de- 
mand is  commonly  said  to  be  evidence  of  a  conversion,  but 
evidence  only.*  **  If  the  refusal  is  in  disregard  of  the  plain- 
tiff's title,  and  for  the  purpose  of  claiming  the  goods  either 
for  the  defendant  or  for  a  third  person,  it  is  a  conversion." 

But  the  refusal  may  be  a  qualified  and  provisional  one: 
the  possessor  may  say,  **  I  am  willing  to  do  right,  but  that 
I  may  be  sure  I  am  doing  right,  give  me  reasonable  proof 
that  you  are  the  true  owner;  "  and  such  a  possessor,  even  if 
over-cautious  in  the  amount  of  satisfaction  he  requires,  can 

S.  This  may  be  done  in  four  ways:  though    the    defendant's    taking   was 

<1)    a  wrongful  taking  under  claim  lawful;    (3)    a  wrongful  use  of   the 

of  ownership  or  a  claim  inconsistent  property;   (4)  its  wrongful  detention, 

with    plaintiff's    ownership;     (2)    an  Burdick  on  Torts    (3d  Ed.),  401  et 

exclusion   of  the   plaintiff    from    his  ^e^. 

rightful    exercise    of    dominion,    al-  S.  Burdick  on  Torts  (8d  Ed.),  413. 
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hardly  be  said  to  repudiate  the  true  owner  *s  claim.*  "  An 
unqoalifled  refusal  is  almost  always  conclusive  evidence  of 
a  conversion;  but  if  there  be  a  qualification  annexed  to  it, 
the  question  then  is  whether  it  be  a  reasonable  one.'^  ^ 

By  a  conversion  the  true  owner  is,  in  contemplation  of 
law,  totally  deprived  of  his  goods;  therefore,  except  in  a 
few  very  special  cases,  the  measure  of  damages  in  an  action 
of  trover  was  the  full  value  of  the  goods,  and  by  a  satisfied 
judgment  for  the  plaintiff,  the  property  in  the  goods,  if  they 
still  existed  in  specie,  was  transferred  to  the  defendant/ 

The  mere  assertion  of  a  pretended  right  to  deal  with 
goods  or  threatening  to  prevent  the  owner  from  dealing  with 
them  is  not  conversion,  though  it  may  perhaps  be  a  cause  of 
action,  if  special  damage  can  be  shown. 

An  attempted  sale  of  goods  which  does  not  affect  the 
property,  the  seller  having  no  title  and  the  sale  not  being  in 
market  overt,^  nor  yet  the  possession,  there  being  no  deliv- 
ery, is  not  a  conversion.  But  if  a  wrongful  sale  is  followed 
up  by  delivery,  both  the  seller  and  the  buyer  are  guilty  of 
a  conversion. 

A  merely  ministerial  dealing  with  goods,  at  the  request 
of  an  apparent  owner  having  the  actual  control  of  them, 
appears  not  to  be  conversion. 

Acts  of  servants.  There  appears  to  be  nothing  in  the 
authorities  to  prevent  it  from  being  excusable  to  deal  with 
goods  merely  as  the  servant  or  agent  of  an  apparent  owner 
in  actual  possession,  or  under  a  contract  with  such  owner, 
according  to  the  apparent  owner's  direction;  neither  the 
act  done  nor  the  contract  (if  any)  purporting  to  involve  a 
transfer  of  the  supposed  property  in  the  goods,  and  the 
ostensible  owner's  direction  being  one  which  he  could  law- 
fully give  if  he  were  really  entitled  to  his  apparent  interest, 
and  being  obeyed  in  the  honest  belief  that  he  is  so  entitled. 

A  bailee  is  prima  facie  estopped,  as  between  himself  and 
the  bailor,  from  disputing  the  bailor's  title.    Hence,  as  he 

4.  Burdick  on  Torts  (3d  Ed.)*  413.  pass  the  title.    Cooley  on  Torts  (Stu- 

5.  Id.  dents'  Ed.),  437. 

6.  It  is  not  the  judgment  alone.  7.  There  are  no  markets  overt  in 
but  judgment  and   satisfaction   that  this  country. 


^6^ 
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cannot  be  liable  to  two  adverse  claimants  at  once,  he  is  also 
justified  in  redelivering  to  the  bailor  in  pursuance  of  his 
employment,  so  long  as  he  has  not  notice  (or  rather  is  not 
under  the  effective  pressure)  of  any  paramount  claim;  it 
is  only  when  he  is  in  danger  of  such  a  claim  that  he  is  not 
bound  to  redeliver  to  the  bailor. 

Where  a  bailee  has  an  interest  of  his  own  in  the  goods 
(as  in  the  common  cases  of  hiring  and  pledge),  and  under 
color  of  that  interest  deals  with  the  goods  in  excess  of  his 
right,  such  dealing  will  not  be  the  wrong  of  conversion 
ui^ss  the  possessor's  dealing  is  '*  wholly  inconsistent  with 
the /contract  under  which  he  had  the  limited  interest;  **  as 
if  a  hirer,  for  example,  destroys  or  sells  the  goods. 

The  case  of  a  common-law  Uen,  which  gives  no  power  of 
disposal  at  all,  is  different;  there  the  holder's  only  right  is 
to  keep  possession  until  his  claim  is  satisfied.  If  he  parts 
with  possession,  his  right  is  gone  and  his  attempted  dis- 
posal merely  wrongful,  and  therefore  he  is  liable  for  the 
full  value. 

A  mortgagor  having  the  possession  and  use  of  goods 
under  covenants  entitling  him  thereto  for  a  certain  time, 
determinable,  by  default  after  notice,  is  virtually  a  bailee 
for  a  term,  and,  like  bailees  in  general,  may  be  guilty  of 
conversion  by  an  absolute  disposal  of  the  goods;  and  so  may 
assignees  claiming  through  him  with  no  better  title  than  his 
own.® 

6.  Injuries  bettveen  Tenants  in  Common. 

As  between  tenants  in  common  of  either  land  or  chattels 
there  cannot  be  trespass  unless  the  act  amounts  to  an  actual 
ouster,  i.  e.,  dispossession.  Short  of  that,  **  trespass  will 
not  lie  by  the  one  against  the  other,  so  far  as  the  land  is 
concerned.''® 

In  the  same  way  acts  of  legitimate  use  of  the  common 
property  cannot  become  a  oonversion  through  subsequent 

8.  As  to  what  amounts  to  a  cod-     on  Torts  (Students'  Ed.)»  423  et  seq,; 
version,    see,    generally,    Burdick    on      Burdick's  Cases  on  Torts,  ch.  12. 
Torts   (3d  Ed.),  405  et  »eq,;  Coolqr         9.  Jacobs  v.  Seward,  L.  R.  5  H.  L. 

464. 
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misappropriation,  though  the  form  in  which  the  property 
exists  may  be  wholly  converted,  in  a  wider  sense,  into  other 
forms.  There  is  no  wrong  to  the  co-tenant's  right  of  prop- 
erty until  there  is  an  act  inconsistent  with  the  enjoyment 
of  the  property  by  both.  For  every  tenant  or  owner  in 
common  is  equally  entitled  to  the  occupation  and  use  of 
the  tenement  or  property;  he  can  therefore  become  a  tres- 
passer only  by  the  manifest  assumption  of  an  exclusive  and 
hostile  possession.  Acts  which  involve  the  destruction  of 
the  property  held  in  common,  such  as  digging  up  and  carry- 
ing away  the  soil,  are  deemed  to  include  ouster.* 

7.  Extended  Protection  of  Possession. 

Trespass  and  other  violations  of  possessory  rights  can 
be  committed  not  only  against  the  person  who  is  lawfully 
in  possession,  but  against  any  person  who  has  legal  pos- 
session whether  rightful  in  its  origin  or  not,  so  long  as  the 
intruder  cannot  justify  his  act  under  a  better  title.  A  mere 
stranger  cannot  be  heard  to  say  that  one  whose  possession 
he  has  violated  was  not  entitled  to  possess.  Unless  and 
until  a  sup)erior  title  or  justification  is  shown,  existing  legal 
possession  is  not  only  presumptive  but  conclusive  evidence 
of  the  right  to  possess.  The  practical  result  is  that  an  out- 
standing claim  of  a  third  party  {jus  tertii,  as  it  is  called) 
cannot  be  set  up  to  excuse  either  trespass  or  conversion: 
**  against  a  wrongdoer,  possession  is  a  title.''  ^  As  regards 
real  property,  a  possession  commencing  by  trespass  can  be 
defended  against  a  stranger  not  only  by  the  first  wrongful 
occupier,  but  by  those  claiming  through  him.  The  rule  is 
in  aid  of  de  facto  possession  only.  It  will  not  help  a  claim- 
ant who  has  been  in  possession,  but  has  been  dispossessed 
in  a  lawful  manner  and  has  not  any  right  to  possess. 

Again,  as  de  facto  possession  is  thus  protected,  so  de  jure 
possession — if  by  that  term  we  may  designate  an  immediate 
right  to  possess  when  separated  from  actual  legal  possession 
— ^was  even  under  the  old  system  of  pleading  invested  with 

1.  See,  generally,  Burdick  on  Torts  8.  Burdick  on  Torts  (3d  Ed.),  400. 
(3d  Ed.),  415. 

60 
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the  benefit  of  strictly  possessory  remedies:  that  is,  an  owner 
who  had  parted  with  possession,  bnt  was  entitled  to  re- 
sume it  at  will,  could  sue  in  trespass  for  a  disturbance  by  a 
stranger.  Such  is  the  case  of  a  landlord  where  the  tenancy 
is  at  will,  or  of  a  bailor  where  the  bailment  is  revocable  at 
will,  or  on  a  condition  that  can  be  satisfied  at  will.  In  this 
way  the  same  act  may  be  a  trespass  both  against  the  actual 
possessor  and  against  the  person  entitled  to  resume  posses- 
sion.^ 

Deriyative  possession  is  equally  protected,  through  what- 
ever number  of  removes  it  may  have  to  be  traced  from  the 
owner  in  possession,  who  (by  modem  lawyers  at  any  rate) 
is  assumed  as  the  normal  root  of  title. 

One  who  receives  possession  from  a  trespasser,  even  with 
full  knowledge,  does  not  himself  become  a  trespasser 
against  the  true  owner,  as  he  has  not  violated  an  existing 
lawful  possession.*  The  old  law  of  real  property  was  even 
more  favorable  to  persons  claiming  through  a  disseisor;  but 
at  the  present  day  the  old  forms  of  action  are  almost  every- 
where abolished;  ^  and  it  is  quite  certain  that  the  possessor 
under  a  wrongful  title,  even  if  he  is  himself  acting  in  good 
faith,  is  by  the  common  law  liable  in  some  form  to  the  true 
owner,  and  in  the  case  of  goods  must  submit  to  recapture 
if  the  owner  can  and  will  retake  them. 

8.  Wrongs  to  Easements,  etc. 

Easements  and  other  incorporeal  rights  in  property, 
**  rather  a  fringe  to  property  than  property  itself,'*  as  they 
have  been  called,  are  not  capable  in  an  exact  sense  of  being 
possessed.  The  enjojrment  which  may  in  time  ripen  into  an 
easement  is  not  possession,  and  gives  no  possessory  right 
before  the  due  time  is  fulfilled:  **  a  man  who  has  used  a  way 
ten  years  without  title  cannot  sue  even  a  stranger  for  stop- 
ping it.''    The  only  possession  that  can  come  in  question  is 

3.  See  Barker  v.  Furlong,  2  Cb.  5.  They  are  retained  in  a  number 
172;  48  Edw.  3,  pi.  8;  Bro.  Abr.,  of  states  in  this  country.  See  onto. 
Trespass,  pi.   131.                                       Pleading. 

4.  Wilson  V.  Barber,   4  B.  &  Ad. 
614. 
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the  possession  of  the  dominant  tenement  itself,  the  texture 
of  legal  rights  and  powers  to  which  the  **  fringe  ''  is  inci- 
dent. Nevertheless  disturbance  of  easements  and  the  like, 
as  completely  existing  rights  of  use  and  enjojrment,  is  a 
wrong  in  the  nature  of  trespass,  and  remediable  by  action 
without  any  allegation  or  proof  of  specific  damage;  the 
action  was  on  the  case  under  the  old  forms  of  pleading.* 

Franchises  and  incorporeal  rights  ^  of  the  like  nature,  as 
patent  and  copyrights,  present  something  more  akin  to  pos- 
session, for  their  essence  is  exclusiveness.  But  the  same 
remark  applies;  in  almost  every  disputed  case  the  question 
is  of  defining  the  right  itself,  or  the  conditions  of  the  right; 
and  de  facto  enjoyment  does  not  even  provisionally  create 
any  substantive  right,  but  is  material  only  as  an  incident  in 
the  proof  of  title.® 

9.  Grounds  of  Justification  and  Excuse. 

Acts  of  interference  with  land  or  goods  may  be  justified 
by  the  consent  of  the  occupier  or  owner;  or  they  may  be 
justified  or  excused  by  the  authority  of  the  law.  That  con- 
sent which,  without  passing  any  interest  in  the  property  to 
which  it  relates,  merely  prevents  the  acts  for  which  consent 
is  given  from  being  wrongful,  is  called  a  license.  There 
may  be  licenses  not  affecting  the  use  of  property  at  all,  and 
on  the  other  hand  a  license  may  be  so  connected  with  the 
transfer  of  property  as  to  be  in  fact  inseparable  from  it. 

**  A  dispensation  or  license  properly  passeth  no  interest, 
nor  alters  or  transfers  property  in  anything,  but  only  makes 
an  action  lawful,  which  without  it  had  been  unlawful.  As 
a  license  to  go  beyond  the  seas,  to  hunt  in  a  man's  park,  to 
come  into  his  house,  are  only  actions  which  without  license 
had  been  unlawful.  But  a  license  to  hunt  in  a  man's  park 
and  carry  away  the  deer  killed  to  his  own  use,  to  cut  down  a 
tree  in  a  man's  ground,  and  to  carry  it  away  the  next  day 
after  to  his  own  use,  are  licenses  as  to  the  acts  if  hunting  and 

6.  Cooley  on  Torts  (Students'  Ed.)>  8.  See  Thomas  v.  SorreU,  Vaughan» 
371.  351,  per  Vaughan,  C.  J. 

7.  See  id.,  ch.  12. 
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cutting  down  the  tree,  but  as  to  the  carrying  away  of  the 
deer  killed  and  tree  cut  down  they  are  grants/'  • 

Generally  speaking,  a  license  is  a  mere  voluntary  sus- 
pension of  the  licensor's  right  to  treat  certain  acts  as  wrong- 
ful, and  is  revoked  by  signifying  to  the  licensee  that  it  is 
no  longer  his  will  to  allow  those  acts.  The  revocation  of  a 
license  is  in  itself  no  less  e£Fectual  though  it  may  be  a  breach 
of  contract.  If  the  owner  of  land  or  a  building  admits 
people  thereto  on  payment,  as  spectators  of  an  entertain- 
ment or  the  like,  it  may  be  a  breach  of  contract  to  require 
a  person  who  has  duly  paid  his  money  and  entered  to  go 
out,  but  a  person  so  required  has  no  title  to  stay,  and  if  he 
persists  in  staying  he  is  a  trespasser.  His  only  right  is  to 
sue  on  the  contract:  when,  indeed,  he  may  get  an  injunc- 
tion, and  so  be  indirectly  restored  to  the  enjoyment  of  the 
license.^  But  if  a  license  is  part  of  a  transaction  whereby 
a  lawful  interest  in  some  property,  besides  that  which  is 
the  immediate  subject  of  the  license,  is  conferred  on  the 
licensee,  and  the  license  is  necessary  to  his  enjo]nnent  of 
that  interest,  the  license  is  said  to  be  ''  coupled  with  an  in- 
terest," and  cannot  be  revoked  until  its  purpose  is  fulfilled: 
nay  more,  where  the  grant  obviously  cannot  be  enjoyed 
without  an  incidental  license,  the  law  will  annex  the  neces- 
sary license  to  the  grant.^ 

The  grant  or  revocation  of  a  license  may  be  either  by  ex- 
press words  or  by  any  act  sufficiently  signifying  the 
licensor's  will;  if  a  man  has  leave  and  license  to  pass 
through  a  certain  gate,  the  license  is  as  effectually  revoked 
by  locking  the  gate  as  by  a  formal  notice. 

A  license,  being  only  a  personal  right — or  rather  a  waiver 
of  the  licensor's  rights — is  not  assignable,  and  confers  no 
right  against  any  third  person.  If  a  so-called  license  does 
operate  to  confer  an  exclusive  right  capable  of  being  pro- 
tected against  a  stranger,  it  must  be  that  there  is  more  than 
a  license,  namely,  the  grant  of  an  interest  or  easement. 

Justification  by  authority  of  the  law  is  of  two  kinds: — 

9.  See  Thomaa  v.  Sorrell,  Vaughan,  838;  Cooley  on  Torts  (Students'  Ed.)> 
351,  per  Vaughan,  C.  J.  325,  326. 

1.  Wood  V.  Leadbitter,  13  M.  &  W.         2.  See  next  note,  supra. 
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1.  In  favor  of  a  trae  owner  against  a  wrongful  possessor; 
under  this  head  come  re-entry  on  land  and  retaking  of 
goods. 

2.  In  favor  of  a  paramount  right  conferred  by  law  against 
the  rightful  possessor;  which  may  be  in  the  execution  of 
legal  process,  in  the  assertion  or  defence  of  private  right,  or 
in  some  cases  by  reason  of  necessity. 

A  person  entitled  to  the  possession  of  lands  or  tenements 
does  no  wrong  to  the  person  wrongfully  in  possession  by 
entering  upon  him;  and  it  is  said  that  by  the  old  common 
law  he  might  have  entered  by  force.  But  forcible  entry  is 
an  offence  under  the  statute  of  5  Ric.  11.  (A.  D.  1381),  which 
provided  that  **  none  from  henceforth  make  any  entry  into 
any  lands  and  tenements  but  in  case  where  entry  is  given 
by  the  law,  and  in  such  case  not  with  strong  hand  nor  with 
multitude  of  people,  but  only  in  peaceable  and  easy  [the 
true  reading  of  the  Parliament  Roll  appear  to  be  *  lisible, 
aisee,  and  peisible ,]  manner."  This  statute  is  still  in  force 
here,  and  **  has  been  re-enacted  in  the  several  American 
States,  or  recognized  as  a  part  of  the  common  law.  The 
offence  is  equally  committed  whether  the  person  who  enters 
by  force  is  entitled  to  possession  or  not,  but  opinions  have 
differed  as  to  the  effect  of  the  statute  in  a  court  of  civil 
jurisdiction/'  The  correct  view  seems  to  be  that  the  pos- 
session of  a  rightful  owner  gained  by  forcible  entry  is  law- 
ful as  between  the  parties,  but  he  shall  be  punished  for  the 
breach  of  the  peace  by  losing  it,  besides  making  a  fine  to  the 
king.  If  the  latest  decisions  are  correct,  the  dispossessed 
intruder  might  nevertheless  have  had  a  civil  remedy  in  some 
form  (by  special  action  on  the  case,  it  would  seem)  for  inci- 
dental injuries  to  person  or  goods.* 

A  trespasser  may  in  any  case  be  turned  off  land  before  he 
has  gained  possession,  and  he  does  not  gain  possession  until 
there  has  been  something  like  acquiescence  in  the  physical 
fact  of  his  occupation  on  the  part  of  the  rightful  owner.  His 
condition  is  quite  different  from  that  of  a  rightful  owner 
out  of  possession,  who  can  recover  legal  possession  by  any 
kind  of  effective  interruption  of  the  intruder's  actual  and 

3.  See  Wash.  Crim.  Law   (3d  Ed),  51. 
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exclusive  control.  There  must  be  not  only  occupation,  but 
effective  occupation,  for  the  acquisition  of  possessory  rights. 
And  unless  and  until  possession  has  been  acquired,  the  very 
continuance  of  the  state  of  things  which  constitutes  the 
trespass  is  a  new  trespass  at  every  moment.^ 

Recaption  of  goods.  As  regards  goods  which  have  been 
wrongfully  taken,  the  taker  is  a  trespasser  all  the  time  that 
his  wrongful  possession  continues,  so  much  so  that  ''  the 
removal  of  goods,  wrongfully  taken  at  first,  from  one  place 
to  another,  is  held  to  be  a  several  trespass  at  each  place."  * 
Acoordingly  the  true  owner  may  retake  the  goods  if  he  can, 
even  from  an  innocent  third  person  into  whose  hands  they 
have  come;  and,  as  there  is  nothing  in  this  case  answering 
to  the  statutes  of  forcible  entry,  he  may  use  whatever  force 
is  reasonably  necessary  for  the  recaption.*  He  may  also 
enter  on  the  first  taker's  land  for  the  purpose  of  recapture 
if  the  taker  has  put  the  goods  there,  for  they  came  there 
by  the  occupier's  own  wrong;  '^  but  he  cannot  enter  on  a 
third  person's  land  unless,  it  is  said,  the  original  taking  was 
felonious,  or  perhaps,  as  it  has  been  suggested,  after  the 
goods  have  been  claimed  and  the  occupier  of  the  land  has 
refused  to  deliver  them. 

One  of  the  most  important  heads  of  justification  under  a 
paramount  right  is  the  execution  of  legal  process.  The  mere 
taking  and  dealing  with  that  which  the  law  commands  to 
be  so  taken  and  dealt  with,  be  it  the  possession  of  land  or 
goods,  or  both  possession  and  property  of  goods,  is  of  course 
no  wrong;  and  in  particular  if  possession  of  a  house  cannot 
be  delivered  in  obedience  to  a  writ  without  breaking  the 
house  open,  broken  it  must  be.  It  is  equally  settled  on  the 
other  hand  that  **  the  sheriff  must  at  his  peril  seize  the 
goods  of  the  party  against  whom  the  writ  issues,"  and  not 
any  other  goods  which  are  wrongfully  supposed  to  be  his; 
even  unavoidable  mistake  is  no  excuse.® 

4.  BrowB€  V.  Dawson,  12  A.  k  E.  7.  Patrick  v.  Colerick,  3  M.  A  W. 
624.  483. 

5.  1  Wm.  Saunders,  20.  8.  Glasspoole  v.  Young,  9  B.  &  C. 

6.  Blades  v.  Higg^,  10  C.  B.  N.  S.  696. 
713. 
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Outer  doors  may  not  be  broken  in  execution  of  process  at 
the  suit  of  a  private  person;  but  at  the  suit  of  the  Crown,  or 
in  execution  of  process  for  contempt  of  a  House  of  Parlia- 
ment or  of  a  Superior  Court,  they  may,  and  must;  and  this, 
in  the  latter  case,  though  the  contempt  consist  in  disobed- 
ience to  an  order  made  in  a  private  suit.* 

The  right  of  distress,  where  it  exists,  justifies  the  taking 
of  goods  from  the  true  owner:  it  seems  that  the  distrainor 
does  not  acquire  possession,  the  goods  being  **  in  the  cus- 
tody of  the  law/'  Most  of  the  practical  importance  of  the 
subject  is  in  connection  with  the  law  of  landlord  and  tenant, 
and  we  shall  not  enter  here  on  the  learning  of  distress  for 
rent  and  other  charges  on  land. 

Distress  damage  feasant  is  the  taking  by  an  occupier  of 
land  of  chattels  (commonly,  but  not  necessarily,  animals) 
found  encumbering  or  doing  damage  on  the  land.  The  right 
given  by  the  law  is  therefore  a  right  of  self -protection 
against  the  continuance  of  a  trespass  already  commenced. 
It  must  be  a  manifest  trespass;  distress  damage  feasant  is 
not  allowed  against  a  party  having  any  color  of  right,  e,  g., 
one  commoner  cannot  distrain  upon  another  commoner  for 
surcharging.  **  For  damage  feasant  one  may  distreine  in 
the  night,  otherwise  it  may  be  the  beasts  will  be  gone  before 
he  can  take  them.''  But  in  other  respects  **  damage  feasant 
is  the  strictest  distress  that  is,  for  the  thing  distrained  must 
be  taken  in  the  very  act,"  and  held  only  as  a  pledge  for  its 
own  individual  trespass,  and  other  requirements  observed. 

Entry  to  take  a  distress  must  be  peaceable  and  without 
breaking  in;  it  is  not  lawful  to  open  a  window,  though  not 
fastened,  and  enter  thereby.* 

Finally  there  are  cases  in  which  entry  on  land  without 
consent  is  excused  by  the  necessity  of  self-preservation,  or 
the  defence  of  the  realm,  or  an  act  of  charity  preserving  the 
occupier  from  irremediable  loss,  or  sometimes  by  the  public 
safety  or  convenience,  as  in  putting  out  fires,*  or  as  where 

0.  See  this  subject  well  considered  statute,  which  consult.  See  Burdick 
in  Wash.  Cr.  Law  (3d  Ed.),  182-184  on  Torts  (3d  Ed.),  226;  vol.  1 
and  notes.  ( Blackstone ) ,  Distress. 

1.  The  right  of  distress,  where  not  8.  These  subjects  have  already  been 
,  abolished,    is    largely    regulated    by     considered,  ante. 
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a  highway  is  impassable,  and  passing  over  the  land  on  either 
side  is  justified;  but  in  this  last-mentioned  case  it  is  perhaps 
rather  a  matter  of  positive  common  right  than  of  excuse.* 

Fox-hunting.  At  one  time  it  was  supposed  that  the  law 
justified  entering  on  land  in  fresh  pursuit  of  a  fox,  because 
the  destruction  of  noxious  animals  is  to  be  encouraged;  but 
this  is  not  the  law  now.* 

Tr6spa4!s  ab  initio.  A  possessor  by  consenti  or  a  licensee, 
may  commit  a  wrong  by  abusing  his  power,  but  he  is  not  a 
trespasser.  If  I  lend  you  a  horse  to  ride  to  York,  and  you 
ride  to  Carlisle,  I  shall  not  have  (under  the  old  forms  of 
pleading)  a  general  action  of  trespass,  but  an  action  on  the 
case.^  But  *'  when  entry,  authority,  or  license  is  given  to 
any  one  by  the  law,  and  he  doth  abuse  it,  he  shall  be  a  tres- 
passer ab  initio,"  that  is,  the  authority  or  justification  is 
not  only  determined,  but  treated  as  if  it  had  never  existed. 
**  The  law  gives  authority  to  enter  into  a  common  inn  or 
tavern;  so  to  the  lord  to  distrain;  to  the  owner  of  the  ground 
to  distrain  damage  feasant;  to  him  in  reversion  to  see  if 
waste  be  done;  to  the  commoner  to  enter  upon  the  land  to 
see  his  cattle;  and  such  like.  »  •  •  But  if  he  who  enters 
into  the  inn  or  tavern  doth  a  trespass,  as  if  he  carries  away 
anything;  or  if  the  lord  who  distrains  for  rent,  or  the  owner 
for  damage  feasant,  works  or  kills  the  distress;  or  if  he  who 
enters  to  see  waste  break  the  house  or  stays  there  all  night; 
or  if  the  commoner  cuts  down  a  tree;  in  these  and  the  like 
cases  the  law  adjudges  that  he  entered  for  that  purpose, 
and  because  the  act  which  demonstrates  it  is  a  trespass,  he 
shall  be  a  trespasser  ah  initio.'^ ^. 

This  doctrine  is  applicable  only  when  there  has  been 
some  kind  of  active  wrong-doing;  not  when  there  has  been 
a  mere  refusal  to  do  something  one  ought  to  do  —  as  to  payH 
for  one*s  drink  at  an  inn.'' 

3.  See  Arnold  ▼.  Holbrook,  L.  R.  8  .  6^  The  Six  Carpenters'  Case,  8  Co^ 
Q.  B.  96;  Webb'a  Pollock's  Torts,  475,  146  a,  b;  s.  c.  1  Smith's  Lead.  Cases,^ 
notes.  ♦216;    Burdick   on   Torts    (3d    Ed.), 

4.  Paul  V.  Sommerhayes,  4  Q.   B.  397. 

D.  9.  7.  Id. 

5.  This  act  would  be  a  conversion. 
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10.  Remedies. 

The  only  peculiar  remedy  available  for  this  class  of 
wrongs  is  distress  damage  feasant,  which,  though  an  im- 
perfect remedy,  is  so  far  a  remedy  that  it  suspends  the  right 
of  action  for  the  trespass.  The  distrainor  **  has  an  ade- 
quate satisfaction  for  his  damage  till  he  lose  it  without 
default  in  himself;  ^'  in  which  case  he  may  still  have  his 
action.®  The  retaking  of  goods  taken  by  trespass  does  not, 
it  seems,  extinguish  the  true  owner's  right  of  action,  though 
it  of  course  affects  the  amount  of  damages. 

An  injunction  can  be  granted  to  restrain  a  continuing 
trespass,  such  as  the  laying  and  keeping  of  waterpipes 
under  a  man's  ground  without  either  his  consent  or  justifi- 
cation by  authority  of  law;  and  the  plaintiff  need  not  prove 
substantial  damage  to  entitle  himself  to  this  form  of  relief.* 


CHAPTER  X. 

NUISANCE. 


Nuisance  is  the  wrong  done  to  a  man  by  unlawfully  dis- 
turbing him  in  the  enjojrment  of  his  property  or,  in  some 
cases,  in  the  exercise  of  a  common  right.  The  wrong  is  in 
some  respects  analogous  to  trespass,  and  the  two  may  coin- 
cide, some  kinds  of  nuisance  being  also  continuing  tres- 
passes. The  scope  of  nuisance,  however,  is  wider.  A 
nuisance  may  be  public  or  private. 

Public  or  common  nuisances  affect  the  Queen's  subjects 
at  large,  or  some  considerable  portion  of  them,  such  as  the 
inhabitants  of  a  town;  and  the  person  therein  offending  is 
liable  to  criminal  prosecution.  A  public  nuisance  does  not 
necessarily  create  a  civil  cause  of  action  for  any  person; 
but  it  may  do  so  under  certain  conditions. 

A  private  nuisance  affects  only  one  person  or  a  deter- 
minate number  of  persons,  and  is  the  ground  of  civil  pro- 

8.  Vaspor  v.  Edwards,  12  Mod.  660,         9.  See  ante,  Injunction, 
per  Holt,  C.  J. 
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ceedings  only.  Generally  it  affects  the  control,  use,  or 
enjoyment  of  immovable  property;  but  this  is  not  a  neces- 
sary element. 

In  order  to  sustain  an  indictment  for  nuisance  it  is  enough 
to  show  that  the  exercise  of  a  common  right  of  the  Queen's 
subjects  has  been  sensibly  interfered  with.  It  is  no  answer 
to  say  that  the  state  of  things  causing  the  obstruction  is  in 
some  other  way  a  public  convenience.  It  is  also  not  material 
whether  the  obstruction  interferes  with  the  actual  exercise 
of  the  right  as  it  is  for  the  time  being  exercised.^ 

A  private  action  can  be  maintained  in  respect  of  a  public 
nuisance  by  a  person  who  suffers  thereby  some  particular 
loss  or  damage  beyond  what  is  suffered  by  him  in  common 
with  all  other  persons  affected  by  the  nuisance.^  Inter- 
ference with  a  common  right  is  not  of  itself  a  cause  of  action 
for  the  individual  citizen.  Particular  damage  consequent 
on  the  interference  is. 

In  the  modem  authorities  the  conception  of  private 
nuisance  includes  all  injuries  to  an  owner  or  occupier  in 
the  enjoyment  of  the  property  of  which  he  is  in  possession, 
without  regard  to  the  quality  of  the  tenure.  Blackstone's 
phrase  is  *'  anything  done  to  the  hurt  or  annoyance  of  the 
land,  tenements  or  hereditaments  of  another  ''^ —  that  is,  so 
done  without  any  lawful  ground  of  justification  or  excuse. 

Kinds  of  nuisance,  affecting  —  1.  Ownership.  Some  acts 
are  nuisances,  according  to  the  old  authorities  and  the 
course  of  procedure  on  which  they  were  founded,  which 
involve  such  direct  interference  with  the  rights  of  a  pos- 
sessors as  to  be  also  trespasses,  or  hardly  distinguishable 
from  trespasses.  ''A  man  shall  have  an  assize  of  nuisance 
for  building  a  house  higher  than  his  house,  and  so  near  his, 
that  the  rain  which  falleth  upon  that  house  f alleth  upon  the 
plaintiff's  house."  And  it  is  stated  to  be  a  nuisance  if  a 
tree  growing  on  my  land  overhangs  the  public  road,  or  my 
neighbor's  land.     In  this  class  of  cases  nuisance  means 

1.  See,  as  to  public  nuisances,  ered  in  Burdick  on  Torts  (3d  Ed.)» 
Wash.  Cr.  Law  (3d  Ed.),  85-88.  ch.  14. 

2.  Y.  B.,  27  Hen.  VIII.  27,  pi.  10.  8.  See  vol.  1  ( Blackstone ) ,  Nui- 
The  subject  of  Nuisance  fully  consid-  sance. 
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nothing  more  than  encroachment  on  the  legal  i)owers  and 
control  of  the  public  or  of  one^s  neighbor.  It  is  generally, 
though  not  necessarily,  a  continuing  trespass.* 

2.  lura  in  re  aliena.  Another  kind  of  nuisance  consists  in 
obstructions  of  rights  of  way  and  other  rights  over  the 
property  of  others,  '*  The  parishioners  may  pull  down  a 
wall  which  is  set  up  to  their  nuisance  in  their  way  to  the 
church.  ^^*^  In  modem  times  the  most  frequent  and  import- 
ant examples  of  this  class  are  cases  of  interference  with 
rights  to  light. 

3.  Convenience  and  enjojonent.  A  third  kind,  and  that 
which  is  most  commonly  spoken  of  by  the  technical  name,  is 
the  continuous  doing  of  something  which  interferes  with 
another's  health  or  comfort  in  the  occupation  of  his  prop- 
erty, such  as  carrying  on  a  noisy  or  offensive  trade.® 

Measure  of  nuisance.  What  amount  of  annoyance  or  in- 
convenience will  amount  to  a  nuisance  in  point  of  law  can- 
not, by  the  nature  of  the  question,  be  defined  in  precise 
terms. 

(a)  It  is  not  necessary,  to  constitute  a  private  nuisance, 
that  the  acts  or  state  of  things  complained  of  should  be 
noxious  in  the  sense  of  being  injurious  to  health.  It  is 
enough  that  there  is  a  material  interference  with  the  ordi- 
nary comfort  and  convenience  of  life  —  ''the  physical  com- 
fort of  human  existence  '* — by  an  ordinary  and  reasonable 
standard;  there  must  be  comething  more  than  mere  loss  of 
amenity,  but  there  need  not  be  positive  hurt  or  disease."^ 

(b)  In  ascertaining  whether  the  property  of  the  plaintiff 
is  in  fact  injured,  or  his  comfort  or  convenience  in  fact 
materially  interfered  with,  by  an  alleged  nuisance,  regard 
is  had  to  the  character  of  the  neighborhood  and  the  pre- 
existing circumstances.  But  the  fact  that  the  plaintiff  was 
already  exposed  to  some  inconvenience  of  the  same  kind 
will  not  of  itself  deprive  him  of  his  remedy.  Even  if  there 
was  already  a  nuisance,  that  is  not  a  reason  why  the  defend- 
ant should  set  up  an  additional  nuisance.® 

4.  F.   N.     B.,     184D;     Pennidock's  6.  Harrison    v.    Water    Co.,    2    Ch. 
Case,  5  Co.  Rep.  100b.  409. 

5.  F.  N.  B.,  185B;  Harrop  v.  Hirst,  7.  Burdick  on  Torts  (3d  Ed.),  457. 
L.  R.  4  Ex.  43.  8.  Id.,  468. 
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Neither  does  it  make  any  difference  that  the  very  nuisance 
complained  of  existed  before  the  plaintiff  became  owner  or 
occupier.  It  was  at  one  time  held  that  if  a  man  came  to  the 
nuisance,  as  was  said,  he  had  no  remedy;  but  this  has  long 
ceased  to  be  law  as  regards  both  the  remedy  by  damages, 
and  the  remedy  by  injunction.®  The  defendant  may  in  some 
cases  justify  by  prescription,  or  the  plaintiff  be  barred  of 
the  most  effectual  remedies  by  acquiescence.  But  these  are 
distant  and  special  grounds  of  defence,  and  if  relied  on 
must  be  fully  made  out  by  appropriate  proof. 

Further,  the  wrong  and  the  right  of  action  begin  only 
when  the  nuisance  begins.  Therefore,  if  Peter  has  for  many 
years  carried  on  a  noisy  business  on  his  own  land,  and  his 
neighbor  John  makes  a  new  building  on  his  own  adjoining 
land,  in  the  occupation  whereof  he  finds  the  noise,  vibration, 
or  the  like,  caused  by  Peter  *s  business,  to  be  a  nuisance, 
Peter  cannot  justify  continuing  his  operations  as  against 
John  by  showing  that  before  John's  building  was  occupied, 
John  or  his  predecessors  in  title  made  no  complaint. 

(c)  Again  a  nuisance  is  not  justified  by  showing  that  the 
trade  or  occupation  causing  the  annoyance  is,  apart  from 
that  annoyance,  an  innocent  or  laudable  one.  '^  The  build- 
ing of  a  lime-kiln  is  good  and  profitable;  but  if  it  be  built 
so  near  a  house  that  when  it  bums  the  smoke  thereof  enters 
into  the  house,  so  that  none  can  dwell  there,  an  action  lies 
for  iV^ 

(d)  Where  the  nuisance  complained  of  consists  wholly 
or  chiefly  in  damage  to  property,  such  damage  must  be 
proved  as  is  of  appreciable  magnitude  and  apparent  to 
persons  of  conmaon  intelligence;  not  merely  something  dis- 
coverable only  by  scientific  tests.^  But  where  material 
damage  in  this  sense  is  proved,  or  material  discomfort  ac- 
cording to  a  sober  and  reasonable  standard  of  comfort,  it  is 
no  answer  to  say  that  the  offending  work  or  manufacture 
is  carried  on  at  a  place  in  itself  proper  and  convenient  for 
the  purpose. 

9.  Salvia  v.  Coal  Co.,  9  Ch.  705;  S.  Salvin  v.  Coal  Co.,  «tipra;  Bur- 

note,    Webb's    Pollock's    Torts,    497;      dick  on  Torts,  458. 
Burdick  on  Torts   (3d  Ed.),  462. 

1.  Burdick  on  Torts,  454. 
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(e)  No  particular  combination  of  sources  of  annoyance 
is  necessary  to  constitute  a  nuisance,  nor  are  the  possible 
sources  of  annoyance  exhaustively  defined  by  any  rule  of 
law.  **  Smoke,  nnaccompanied  with  noise  or  noxious  vapor, 
noise  alone,  offensive  vapors  alone,  although  not  injurious 
to  health,  may  severally  constitute  a  nuisance  to  the  owner 
of  adjoining  or  neighboring  property/'  The  persistent 
ringing  and  tolling  of  large  bells,  the  loud  music,  shouting, 
and  other  noises  attending  the  performances  of  a  circus,  the 
collection  of  a  crowd  of  disorderly  people  by  a  noisy  enter- 
tainment of  music  and  fireworks,  to  the  grave  annoyance 
of  dwellers  in  the  neighborhood,  have  all  been  held  to  be 
nuisances  and  restrained  by  the  authority  of  the  court.^ 

(f )  Where  a  distinct  private  right  is  infringed,  though  it 
be  only  a  right  enjoyed  in  common  with  other  persons,  it  is 
immaterial  that  the  plaintiff  suffered  no  specific  injury 
beyond  those  other  persons,  or  no  specific  injury  at  all. 
Thus  any  one  commoner  can  sue  a  stranger  who  lets  his 
cattle  depasture  the  common;  and  any  one  of  a  number  of 
inhabitants  entitled  by  local  custom  to  a  particular  water 
supply  can  sue  a  neighbor  who  obstructs  that  supply.* 

A  species  of  nuisance  which  has  become  prominent  in 
modem  law,  by  reason  of  the  increased  closeness  and  height 
of  buildings  in  towns,  is  the  obstruction  of  light:  often  the 
phrase  **  light  and  air  **  is  used,  but  the  addition  is  useless 
if  not  misleading,  inasmuch  as  a  specific  right  to  the  access 
of  air  over  a  neighbor's  land  is  not  known  to  the  law. 

The  right  to  light  is  not  a  natural  right  incident  to  the 
ownership  of  windows,  but  an  easement  to  which  title  must 
be  shown  by  grant,  express  or  implied,  or  by  prescription 
at  common  law,  or  under  the  Prescription  Act.*^ 

Assuming  the  right  to  be  established,  there  is  a  wrongful 
disturbance  if  the  building  in  respect  of  which  it  exists  is 
so  far  deprived  of  access  of  light  as  to  render  it  materially 

8.  Burdick    on    Torts,    453;    note,  bor's  estate,  but  the  law  is  otherwise 

Webb's  Pollock's  Torts,  502.  in    the   United    States."      Cooley    on 

4.  Harrop  v.  Hirst,  L.  R.  4  Ex.  43.  Torts  (Students'  Ed.),  369  and  cases 

5.  "  In  England  one  may  acquire  cited.  See,  also,  Webb's  Pollock  on 
by   prescription   an   easement   to   re-  Torts,  text  and  notes,  509. 

ceive  light   and   air  over  bis  neigb- 
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less  fit  for  comfortable  or  beneficial  use  or  enjojanent  in  its 
existing  condition;  if  a  dwelling-house,  for  ordinary  habi- 
tation; if  a  warehouse  or  shop,  for  the  conduct  of  business. 

Disturbing  the  private  franchise  of  a  market  or  a  ferry 
is  commonly  reckoned  a  species  of  nuisance  in  our  books. 

The  remedies  for  nuisance  are  threefold:  abatement,  dam- 
ages, and  injunction:  of  which  the  first  is  by  the  act  of  the 
party  aggrieved,  the  others  by  process  of  law.  Damages 
are  recoverable  in  all  cases  where  nuisance  is  proved,  but 
in  many  cases  are  not  an  adequate  remedy.  The  more 
stringent  remedy  by  injunction  is  available  in  such  cases, 
and  often  takes  the  place  of  abatement  where  that  would 
be  too  hazardous  a  proceeding. 

The  abatement  of  obstructions  to  highways,  and  the  like, 
is  still  of  importance  as  a  means  of  asserting  public  rights. 
Private  rights  which  tend  to  the  benefit  of  the  public,  or  a 
considerable  class  of  persons,  such  as  rights  of  common, 
have  within  recent  times  been  successfully  maintained  in 
the  same  manner,  though  not  without  the  addition  of  ju- 
dicial proceedings. 

If  another  man's  tree  overhangs  my  land,  I  may  lawfully 
cut  the  overhanging  branches;  and  in  these  cases  where  the 
nuisance  is  in  the  nature  of  a  trespass,  and  can  be  abated 
without  entering  on  another's  land,  it  does  not  appear  that 
the  wrong-doer  is  entitled  to  notice.  But  if  the  nuisance 
is  on  the  wrong-doer's  own  tenement,  he  ought  first  to  be 
warned  and  required  to  abate  it  himself.  After  notice  and 
refusal,  entry  on  the  land  to  abate  the  nuisance  may  be 
justified. 

In  the  case  of  abating  nuisances  to  a  right  of  common, 
notice  is  not  strictly  necessary  unless  the  encroachment  is 
a  dwelling-house  in  actual  occupation;  but  if  there  is  a 
question  of  right  to  be  tried,  the  more  reasonable  course  is 
to  give  notice.  The  same  rule  seems  on  principle  to  be  ap- 
plicable to  the  obstruction  of  a  right  of  way. 

It  is  doubtful  whether  there  is  any  private  right  to  abate 
a  nuisance  consisting  only  in  omission  except  where  the 
person  aggrieved  can  do  it  without  leaving  his  own  tene- 
ment in  respect  of  which  he  suffers,  and  perhaps  except  in 
cases  of  urgency  such  as  to  make  the  act  necessary  for  the 
immediate  safety  of  life  or  property. 
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In  every  ca4ie  the  party  taking  on  himself  to  abate  a  nnis- 
ance  must  avoid  doing  any  unnecessary  damage  as  is  shown 
by  the  old  form  of  pleading  in  justification.  Thus  it  is  law- 
ful to  remove  a  gate  or  barrier  which  obstructs  a  right  of 
way,  but  not  to  break  or  deface  it  bayond  what  is  necessary 
for  the  purpose  of  removing  it.® 

Formerly  there  were  processes  of  judicial  abatement 
available  for  freeholders  under  the  writ  Qiwd  permittat  and 
the  assize  of  nuisance.  But  these  remedies  have  been  super- 
seded by  action  on  the  case  at  law^  and  by  injunction  in  the 
Court  of  Chancery.® 

Damages.  Persistence  in  a  proved  nuisance  is  stated  to 
be  a  just  cause  for  giving  exemplary  damages.  There  is  a 
place  for  nominal  damages  in  cases  where  the  nuisance  con- 
sists merely  in  the  obstruction  of  a  right  of  legal  enjoyment, 
such  as  a  right  of  common,  which  does  not  cause  any  specific 
harm  or  loss  to  the  plaintiff.  At  common  law  damages 
could  not  be  awarded  for  any  injury  received  from  the 
continuance  of  a  nuisance  since  the  commencement  of  the 
action. 

The  most  efficient  and  flexible  remedy  is  that  of  injunc- 
tion. Under  this  form  the  court  can  prevent  that  from 
being  done  which,  if  done,  would  cause  a  nuisance. 

In  order  to  obtain  an  injunction  it  must  be  shown  that 
the  injury  complained  of  as  present  or  impending  is  such 
as  by  reason  of  its  gravity,  or  its  permanent  character,  or 
both,  cannot  be  adequately  compensated  in  damages.  The 
injury  must  be  either  irreparable  or  continuous.  It  is  not, 
however,  a  necessary  condition  of  obtaining  an  injunction 
to  show  material  specific  damage.  Continuous  interfer- 
ence with  a  legal  right  in  a  manner  capable  of  producing 
material  damage  is  enough.® 

As  to  the  person  entitled  to  sue  for  a  nuisance:  as  regards 

6.  See  Burdick  on  Torts  (3d  Ed.),  7.  See  ante.  Pleading,  Action  on  the 

226.  Case. 

"A  person  takes  no  little  risk  when  8.  See   ante,    Equity,    Injunctions ; 

he  ventures  upon  abating  nuisances  Burdick  on  Torts  (3d  Ed.),  474,  and 

by  his  own  act."  See  for  details,  Bur-  generally,  Joyce  on  Injunctions, 

dick    on   Torts    (3d    Ed.),    227   and  9.  See,  generally,  Joyce  on  Injunc* 

tions  and  next  note,  supra. 
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interference  with  the  actual  enjoyment  of  property,  only 
the  tenant  in  possession  can  sue;  but  the  landlord  or  re- 
versioner can  sue  if  the  injury  is  of  such  a  nature  as  to 
affect  his  estate,  say  by  permanent  depreciation  of  the  prop- 
erty, or  by  setting  up  an  adverse  claim  of  right.  ^ 

As  to  liability:  The  person  primarily  liable  for  a  nuisance 
is  he  who  actually  creates  it,  whether  on  his  own  land  or 
not.^  The  owner  or  occupier  of  land  on  which  a  nuisance 
is  created,  though  not  by  himself  or  by  his  servants,  may 
also  be  liable  in  certain  conditions.  If  a  man  lets  a  house 
or  land  with  a  nuisance  on  it,  he  as  well  as  the  lessee  is 
answerable  for  the  continuance  thereof,  if  it  is  caused  by 
the  omission  of  repairs  which  as  between  himself  and  the 
tenant  he  is  bound  to  do,  but  not  otherwise.^  It  seems  the 
better  opinion  that  where  the  tenant  is  bound  to  repair,  the 
lessor's  knowledge,  at  the  time  of  letting,  of  the  state  of  the 
property  demised  makes  no  difference,  and  that  only  some- 
thing amounting  to  an  authority  to  continue  the  nuisance 
will  make  him  liable. 

Again,  an  occupier  who  by  license  (not  parting  with  the 
I)ossession)  authorizes  the  doing  on  his  land  of  something 
whereby  a  nuisance  is  created  is  liable.  But  a  lessor  is  not 
liable  merely  because  he  has  demised  to  a  tenant  something 
capable  of  being  so  used  as  to  create  a  nuisance,  and  the 
tenant  has  so  used  it.  Nor  is  an  owner  not  in  possession 
bound  to  take  any  active  steps  to  remove  a  nuisance  which 
has  been  created  on  his  land  without  his  authority  and 
against  his  will. 

If  one  who  has  erected  a  nuisance  on  his  land  conveys  the 
land  to  a  purchaser  who  continues  the  nuisance,  the  vendor 
remains  liable,  and  the  purchaser  is  also  liable  if  on  request 
he  does  not  remove  it.* 

1.  See  Dicey  on  Parties,  340.  P.  401;  Burdick  on  Torts   (3d  Ed.)* 

a.  See  Thompson  ▼.  Gibson,  7  M.  A  470. 
W.  456.  4.  See  note,  Webb's  PoUock's  Torts, 

8.  Todd  V.  Flight,  9  C.  B.  N.  S.  529. 
377;  Pretly  v.  Bickmore,  L.  R.  8  C. 
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CHAPTER  XI. 

NEGLIGENCE. 

1.  The  General  Conception. 

For  acts  and  their  results  (within  the  limits  expressed 
by  the  term  ''natural  and  probable  consequences/'  and 
subject  to  the  grounds  of  justification  and  excuse) »  the 
actor  is,  generally  speaking,  held  answerable  by  law.  For 
mere  omission  a  man  is  not,  generally  speaking,  held  an- 
swerable. Unless  he  is  under  some  specific  duty  of  action, 
his  omission  will  not  in  any  case  be  either  an  offence  or  a 
civil  wrong.  Some  already  existing  relation  of  duty  must  be 
established,  which  relation  will  be  found  in  most  cases, 
though  not  in  all,  to  depend  on  a  foregoing  voluntary  act 
of  the  party  held  liable.  He  was  not  in  the  first  instance 
bound  to  do  anything  at  all;  but  by  some  independent 
motion  of  his  own  he  has  given  hostages,  so  to  speak,  to  the 
law.  Thus  I  am  not  compelled  to  employ  servants,  but  if 
I  do,  I  must  answer  for  their  conduct  in  the  course  of  their 
employment.  The  widest  rule  of  this  kind  is  that  which  is 
developed  in  the  law  of  Negligence.  One  who  enters  on  the 
doing  of  anything  attended  with  risk  to  the  persons  or 
property  of  others  is  held  answerable  for  the  use  of  a  certain 
measure  of  caution  to  guard  against  that  risk. 

The  caution  that  is  required  is  in  proportion  to  the  mag- 
nitude and  the  apparent  imminence  of  the  risk.  The  gen- 
eral rule  is  that  every  one  is  bound  to  exercise  due  care 
towards  his  neighbors  in  his  acts  and  conduct,  or  rather 
omits  or  falls  short  of  it  at  his  peril;  the  peril,  namely,  of 
being  liable  to  make  good  whatever  harm  may  be  a  proved 
consequence  of  the  default. 

In  some  cases  this  ground  of  liability  may  co-exist  with 
a  liability  on  contract  towards  the  same  person,  and  arising 
(as  regards  the  breach)  out  of  the  same  facts.  Where  a 
man  interferes  gratuitously,  he  is  bound  to  act  in  a  reason- 
able and  prudent  manner  according  to  the  circumstances 
and  opportunities  of  the  case.  And  this  duty  is  not  affected 
61 
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by  the  fact,  if  so  it  be,  that  he  is  acting  for  reward,  in  other 
words,  under  a  contract,  and  may  be  liable  on  the  contract. 
The  two  duties  are  distinct,  except  so  far  as  the  same  party 
cannot  be  compensated  twice  over  for  the  same  facts,  once 
for  the  breach  of  contract  and  again  for  the  wrong.  Negli- 
gence in  performing  a  contract  and  negligence  independent 
of  contract  create  liability  in  diherent  ways;  but  the  au- 
thorities that  determine  for  us  what  is  meant  by  negligence 
are  in  the  main  applicable  to  both. 

The  general  rule  was  thus  stated  by  Baron  Alderson: 
**  Negligence  is  the  omission  to  do  something  which  a  rea- 
sonable man  guided  upon  those  considerations  which  ordi- 
narily regulate  the  conduct  of  human  affairs,  would  do,  or 
doing  something  which  a  prudent  and  reasonable  man 
would  not  do:  *'^  provided,  of  course,  that  the  party  whose 
conduct  is  in  question  is  already  in  a  situation  that  brings 
him  under  the  duty  of  taking  care.  The  standard  of  duty 
is  not  the  foresight  and  caution  which  this  or  that  par- 
ticular man  is  capable  of,  but  the  foresight  and  caution  of 
a  prudent  man,  the  average  prudent  man,  or,  as  our  books 
rather  affect  to  say,  a  reasonable  man  —  standing  in  this 
or  that  man's  shoes. 

The  general  duty  of  diligence  includes  the  particular 
duty  of  competence  in  cases  where  the  matter  taken  in  hand 
is  of  a  sort  requiring  more  than  the  knowledge  or  ability 
which  any  prudent  man  may  be  expected  to  have.  The  test 
is  whether  the  defendant  has  done  **  all  that  any  skilful 
person  could  reasonably  be  required  to  do  in  such  a  case.*'* 

2.  Evidence  of  Negligence. 

Whether  due  care  and  caution  have  been  used  in  a  given 
case  is,  by  the  nature  of  things,  a  question  of  f  act.^    But  it 

1.  See   several   Judicial   definitions  degrees  of  care  required  of  defendant^ 

of   negligence   in   Burdick   on  Torts  and  as  to  how  many  such   degrees 

(3d  Ed.),  477;  note,  Webb's  Pollock's  there  are  or  whether  there  are  no 

Torts,  537.  such   degrees  of   care  or   negligence^ 

%,  5  B,  k  A.  846,  per  Bailey,  J.  see  Burdick  on  Torts  (3d  Ed.),  479. 

8.  As  to  whether  negligence  is  de-  Mr.  Burdick  adopts  the  prevalent 

Tisible  into  degrees  corresponding  to  view  that  there  are  three  degrees  of 
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is  not  a  pure  question  of  fact  in  the  sense  of  being  open  as 
a  matter  of  course  and  without  limit.  Before  the  court  or 
the  jury  can  proceed  to  pass  upon  the  facts  alleged  by  the 
plaintiff^  the  court  must  be  satisfied  that  those  facts,  if 
proved,  are  in  law  capable  of  supporting  the  inference  that 
the  defendant  has  failed  in  what  the  law  requires  at  his 
hands.  In  the  current  forensic  phrase,  there  must  be  evi- 
dence of  negligence. 

Where  there  is  no  contract  between  the  parties  the  burden 
of  proof  is  on  him  who  complains  of  negligence.  ^'  Where 
the  evidence  given  is  equally  consistent  with  the  existence 
or  non-existence  of  negligence,  it  is  not  competent  to  the 
judge  to  leave  the  matter  to  the  jury.*^* 

Sometimes  it  is  said  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  he  was  himself  using  due  care,  and  it 
has  been  attempted  to  make  this  supposed  principle  a  guide 
to  the  result  to  be  arrived  at  in  cases  where  the  defence  of 
contributory  negligence  is  set  up.  We  do  not  think  this 
view  tenable  on  the  recent  English  authorities." 

The  general  principle  has  to  be  modified  where  there  is  a 
relation  of  contract  between  the  parties,  and  (it  should 
seem)  when  there  is  a  personal  undertaking  without  a 
contract. 

Thus,  when  a  railway  train  runs  off  the  line,  or  runs  into 
another  train,  both  permanent  way  and  carriages,  or  both 
trains  (as  the  case  may  be)  being  under  the  same  com- 
pany's control,  these  facts,  if  unexplained,  are  as  between 
the  company  and  a  passenger  evidence  of  negligence.* 

In  like  manner  if  a  man  has  undertaken,  whether  for 
reward  or  not,  to  do  something  requiring  special  skill,  he 
may  fairly  be  called  on,  if  things  go  wrong,  to  prove  his 
competence;  though  if  he  is  a  competent  man,  the  mere  fact 

negligence:     Qross,  or  the  failure  to  9.  Wakelin  t.  Railway  Oo^  12  App. 

exercise  even  alight  care;  ordinary  or  Cas.  41,  47,  51.    See,  howcTer,  Mur- 

the  failure  to  ezerelBe  ordinary  eare,  phy  ▼.  Deane,  101  MaM.  455. 

and  slight  or  the  failure  to  exercise  C  Carpue  t.  Railway  C6.,  5  Q.  B. 

great  care.    Id.,  480  et  9eq.  and  eases  747,  751.    See  note,  Webb's  PoUo^'a 

cited.  Torts,  54a. 

4.  Hammodc  t.  White,  11  C.  B.  N. 
8.  588. 
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of  a  mishap  (being  of  a  kind  that  even  a  competent  person 
is  exposed  to)  would  of  itself  be  no  evidence  of  negligence, 

A^^ain  there  is  a  presumption  of  negligence  when  the 
cause  of  the  mischief  was  apparently  under  the  control  of 
the  defendant  or  his  servants.^ 

Therefore,  if  I  am  lawfully  and  of  right  passing  in  a 
place  where  people  are  handling  heavy  goods,  and  goods 
being  lowered  by  a  crane  fall  upon  me  and  knock  me  down, 
this  is  evidence  of  negligence  against  the  employer  of  the 
men  who  were  working  the  crane.® 

The  court  will  take  judicial  notice  of  what  happens  in 
the  ordinary  course  of  things,  as  all  events  to  the  extent 
of  using  their  knowledge  of  the  common  affairs  of  life  to 
complete  or  correct  what  is  stated  by  witnesses,* 

When  the  evidence,  if  believed,  is  less  consistent  with 
diligence  than  with  negligence  on  the  defendant's  part,  or 
shows  the  non-performance  of  a  specific  positive  duty  laid 
on  him  by  statute,  contract,  or  otherwise;  then  the  judg- 
ment whether  the  plaintiff  has  suffered  by  the  defendant's 
negligence  is  a  judgment  of  fact,  and  on  a  trial  by  jury 
must  be  left  as  such  in  the  hands  of  the  jury.* 

^^  The  judge  has  a  certain  duty  to  discharge,  and  the 
jurors  have  another  and  a  different  duty.  The  judge  has 
to  say  whether  any  facts  have  been  established  by  evidence 
from  which  negligence  may  he  reasonably  inferred;  the 
jurors  have  to  say  whether,  from  those  facts,  when  sub- 
mitted to  them,  negligence  ought  to  he  inferred.''* 

The  amount  of  caution  requhred  of  a  dtiien  in  his  conduct 
is  proportioned  to  the  amount  of  apparent  danger.  In  esti- 
mating the  probability  of  danger  to  others,  we  are  entitled 
to  assume,  in  the  absence  of  anything  to  show  the  contrary, 
that  they  have  the  full  use  of  common  faculties,  and  are 
capable  of  exercising  ordinary  caution. 

On  the  other  hand  it  seems  clear  that  greater  care  is  re- 

7.  Scott  V.  London  Dock  Co.,  3  H.  1.  McCully    v.    Clark,   40    Pa,    St. 
A  C.  596.  399;  Big.  Lead.  Cases  Torts,  559. 

8.  3  I^.  a^  C.  696.  S.  Metropolitan  R.  R.  Co.  ▼.  Jack- 

9.  Crafter  t.  P.  R.  Co.,  L.  R,  1  C.  son,  3  App.  Cas.  193,  197,  per  Lord 
P.  300.  Cairns. 
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quired  of  us  when  it  does  appear  that  we  are  dealing  with 
persons  of  less  than  ordinary  faculty.  Thus,  if  a  man  driv- 
ing sees  that  a  blind  man,  an  aged  man,  or  a  cripple,  is 
crossing  the  road  ahead,  he  must  govern  his  course  and 
speed  accordingly.  He  will  not  discharge  himself,  in  the 
event  of  a  mishap,  merely  by  showing  that  a  young  and 
active  man  with  good  sight  would  have  come  to  no  harm.^ 

3.  Contributory  Negligence.^ 

In  order  that  a  man's  negligence  may  entitle  another  to 
a  remedy  against  him,  that  other  must  have  suffered  harm 
whereof  thi3  negligence  is  the  proximate  cause.  '^  The 
received  and  usual  way  of  directing  a  jury  [in  case  of  so- 
called  contributory  negligence]  is  to  say  that  if  the  plaintiff 
could,  by  the  exercise  of  such  care  and  skill  as  he  was  bound 
to  exercise,  have  avoided  the  consequence  of  the  defend- 
ant's negligence,  he  cannot  recover.*'^  That  is  to  say,  he 
is  not  to  lose  his  remedy  merely  because  be  has  been  negli- 
gent at  some  stage  of  the  business,  though  without  that 
negligence  the  subsequent  events  might  not  or  could  not 
have  happened;  but  only  if  he  has  been  negligent  in  the 
final  stage  and  at  the  decisive  point  of  the  event,  so  that 
the  mischief,  as  and  when  it  happens,  is  proximately  due 
to  his  own  want  of  care  and  not  to  the  defendant's.  The 
rule  is  subject  to  this  qualification,  **  namely,  that  though 
the  plaintiff  may  have  been  guilty  of  negligence,  and  al- 
though that  negligence  may  in  fact  have  contributed  to  the 
accident,  yet  if  the  defendant  could  in  the  result,  by  the 
exercise  of  ordinary  care  and  diligence,  have  avoided  the 
mischief  which  happened,  the  plaintiff's  negligence  will  not 
excuse  him."  Negligence  will  not  disentitle  the  plaintiff 
to  recover,  unless  it  be  such  that  without  it  the  harm  com- 
plained of  could  not  have  happened  ;•  **  nor  if  the  defendant 
might  by  the  exercise  of  care  on  his  part  have  avoided  the 

3.  See  Cdoley  on  Torts  (Students'  5.  3  App.  Cas.  1207,  per  Lord 
Ed.),  687,  688.  Bla<!kburn, 

4.  See,  generally,  as  to  contributory  6.  Not  **  could.''  See  Bevan  on 
negligence,    Burdick    on    Torts     (3d  Negligence,  132. 

Ed.),  487  et  seq. 
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consequences  of  the  neglect  or  carelessness  of  the  plaintiff/' 
The  plaintiff  may  fail  because  it  appears  that  the  decisive 
cause  of  his  damage  was  his  own  want  of  due  care.  On  the 
same  principle  he  may  fail  if  the  decisive  cause  was  want 
of  due  care  on  the  part  of  some  other  person  indifferent  to 
the  defendant.  As  regards  the  defendant,  the  case  is  the 
same  as  if  the  accident  had  been  altogether  inevitable. 
Hence  if  A.  is  riding  in  B.  *s  carriage,  driven  by  B.  's  servant, 
and  through  a  collision  with  C.^s  carriage  A.  takes  hurt, 
the  decision  must  in  every  case  depend  on  the  question  of 
fact  to  whose  fault  the  harm  was  proximately  due.  K  the 
negligence  or  wilful  wrong  of  C.'s  driver  was  the  sole  proxi- 
mate cause,  A.*s  remedy  will  be  against  C.  If  B.^s  driver 
was  in  fault  so  that  his  wrong  and  not  that  of  C.^s  driver 
was  the  proximate  cause,  A.  may  have  a  remedy  against  B., 
but  has  none  against  C.^ 

There  may  be  more  than  one  proximate  cause;  there  are 
cases  in  which  two  or  more  persons  have  so  acted,  though 
not  in  concert  or  simultaneously,  as  to  be  liable  as  joint 
wrong-doers.  A  leaves  a  loaded  gun  in  a  place  accessible 
to  young  persons;  B.  and  C,  two  schoolboys,  come  there; 
B.  takes  up  the  gun,  points  it  at  C,  and  draws  the  trigger; 
the  gun  goes  off  and  bursts,  wounding  both  B.  and  C.  Here 
B.  cannot  sue  A.,  but  as  regards  C,  A.  and  B.  are  joint 
ivrong-doers. 

Accidents  to  children  in  custody  of  adult.  Again  if  A. 
is  a  child  of  tender  years  (or  other  person  incapable  of 
taking  ordinary  care  of  himself),  but  in  the  custody  of  M., 
an  adult,  and  one  or  both  of  them  suffer  harm  under  circum- 
stances tending  to  prove  negligence  on  the  part  of  Z.,  and 
also  contributory  negligence  on  the  part  of  M.,  Z.  will  not 
be  liable  to  A.  unless  Z.^s  negligence  was  the  proximate 
cause  of  the  mischief.  Therefore  if  M.  could,  by  such 
reasonable  diligence  as  is  commonly  expected  of  persons 
having  the  care  of  young  children,  have  avoided  the  conse- 
quences of  Z.'s  negligence,  A.  is  not  entitled  to  sue  Z.:  and 
this  not  because  M.'s  negligence  is  imputed  by  a  fiction  of 
law  to  A.,  who  by  the  hypothesis  is  incapable  of  either  dili- 

7.  See  text  and  note,  Webb's  Pollock's  Torts,  573  •i  seq. 
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gence  oi  negligence^  but  because  the  needful  foundation  of 
liability  is  wanting,  namely,  that  Z.'s  negligence,  and  not 
something  else  for  which  Z.  is  not  answerable  and  which 
Z.  had  no  reason  to  anticipate,  should  be  the  proximate 
cause. 

Children,  &c.,  unattended.  Now  take  the  case  of  a  child 
not  old  enough  to  use  ordinary  care  for  its  own  safety,  which 
by  the  carelessness  of  the  person  in  charge  of  it  is  allowed 
to  go  alone  in  a  place  where  it  is  exi)osed  to  danger.  If  the 
child  comes  to  harm,  does  the  antecedent  negligence  of  the 
custodian  make  any  difference  to  the  legal  result!  On  prin- 
ciple, surely  not,  unless  a  case  can  be  conceived  in  which 
that  negligence  is  the  proximate  cause.  No  English  de- 
cision has  been  met  with  that  goes  the  length  of  depriving 
a  child  of  redress  on  the  ground  that  a  third  person  negli- 
gently allowed  it  to  go  alone.®  In  America  there  have  been 
such  decisions  in  Massachusetts,®  New  York,  and  elsewhere; 
**  but  there  are  as  many  decisions  to  the  contrary;  *^^  and 
the  supposed  rule  in  Thorogood  v.  Bryan,^  has  been  ex- 
plicitly rejected  by  the  Supreme  Court  of  the  United 
States.* 

The  common-law  rule  of  contributory  negligence  is  un- 
known to  the  maritime  law  administered  in  .courts  of 
Admiralty  jurisdiction.  Under  a  rule  conmionly  called 
judicium  rusticum,  the  loss  is  equally  divided  in  cases  of 
collision,  where  both  ships  are  found  to  have  been  in  fault.* 

4.  Auxiliary  Rules  and  Presumptions. 

A  man,  who  by  another's  want  of  care  finds  himself  in 
a  position  of  inmiinent  danger,  cannot  be  held  gulity  of 
negligence  merely  because  in  that  emergency  he  does  not 
act  in  the  best  way  to  avoid  the  danger.  That  which  ap- 
pears the  best  way  to  a  court  examining  the  matter  after- 

8.  See  Mangan  v.  Atterton,  L.  R.  8.  See,  generally,  Burdick  on  Torts 
1  Ex.  239.  (3d  Ed.),  499  ei  seq,;  note  and  text, 

9.  See  Holmes,  Common  Law,  128.      Webb's  Pollock's  Torts,  584. 

1.  See  Big.  Lead.  Cases  Torts,  729.         4.  Marsdon  on  Collisions  at  Sea  ( 3d 
%.  8  C.  B.  115;  18  L.  J.  C.  P.  336      Ed.),  ch.  6. 
<1849). 
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wards  at  leisure  and  with  full  knowledge  is  not  necessarily 
obvious  even  to  a  prudent  and  skilful  man  on  a  sudden 
alarm.  Still  less  can  the  party  whose  fault  brought  on  the 
risk  be  heard  to  complain  of  the  other's  error  of  judgment. 
This  rule  has  been  chiefly  applied  in  maritime  cases,  where 
a  ship  placed  in  peril  by  another's  improper  navigation  has 
at  the  last  moment  taken  a  wrong  course;  but  there  is  au- 
thority for  it  elsewhere.*^ 

No  man  is  bound  (either  for  the  establishment  of  his  own 
claims,  or  to  avoid  claims  of  third  persons  against  him)  to 
use  special  precaution  against  merely  possible  want  of  care 
or  skill  on  the  part  of  others.* 

When  a  person,  having  an  apparent  dilemma  of  evils  or 
risks  put  before  him  by  another's  default,  makes  an  active 
choice  between  them,  the  principle  applied  is  not  dissimilar; 
it  is  not  necessarily  and  of  itself  contributory  negligence  to 
do  something  which,  apart  from  the  state  of  things  due  to 
the  defendant's  negligence,  would  be  impudent.^ 

Where  the  defendsuit's  negligence  has  put  the  plaintiff 
in  a  situation  of  inuninent  peril,  the  plaintiff  may  hold  the 
defendant  liable  for  the  natural  consequences  of  action 
taken  on  the  first  alarm,  though  such  action  may  turn  out 
to  have  been  unnecessary.^  It  is  also  held  that  the  running 
of  even  an  obvious  and  great  risk  in  order  to  save  human 
life  may  be  justified,  as  against  those  by  whose  default  that 
life  is  put  in  paril.® 

A  peculiar  difficulty  may  arise  in  cases  where  the  acts  or 
omissions  of  two  persons  concur  to  produce  damage  to  a 
third.^  A.  leaves  the  flap  of  a  cellar  in  an  insecure  position 
on  a  highway  where  all  manner  of  persons,  adult  and  in- 
fant, wise  and  foolish,  are  accustomed  to  pass.  B.,  care- 
lessly passing,  or  playing  with  the  flap,  brings  it  down  on 
C.    It  may  well  be  that  A.  should  have  anticipated  and 

9.  The    By  well    Castle,  4  P.  Div.  439;  note  and  test,  Webb's  Pollock's 

219;  N.  £.  Ry.  Co.  t.  Hanlen,  L.  R.  Torts,  592  et  aeq, 

7  H.  L.  16.  8.  Coulter  v.  Express  Co.,  5S  N.  Y. 

6.  Daniel  v.  Railway  Co.,  L.  R.  5  (Anno.  Reprint)  585  and  note. 

H.  L.  45.  9.  Eckert  v.  R.  R.   Co.,  43  N.  Y. 

7.  Clayards  t.  Dettrick,  12  Q.  B.      (Anno.  Reprint)  502  and  note. 

1.  Burdick  on  Torts  (3d  Ed.),  503. 
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guarded  against  the  risk  of  a  thing  so  left  being  meddled 
with,  and  therefore  is  liable  to  C-,  though  B.  also  would  be 
liable  to  C,  and  of  course  could  not  sue  A.  if  he  was  hurt 
himself. 


CHAPTER  XIL 

DUTIES  OF  IN8UBING  SAFETY. 

The  law  takes  notice  that  certain  things  are  a  source  of 
extraordinary  risk,  and  a  man  who  exposes  his  neighbor  to 
such  risk  is  held,  although  his  act  is  not  of  itself  wrongful, 
to  insure  his  neighbor  against  any  consequent  harm  not  due 
to  some  cause  beyond  human  foresight  and  control  The 
leading  case  upon  this  subject  is  Bylands  v.  Fletcher,^  where 
the  judgment  of  the  Exchequer  Chamber  delivered  by 
Blackburn,  J.,  was  adopted  in  terms  by  the  House  of  Lords. 

**  It  appears  from  the  statement  in  the  case,  that  the 
plaintiff  was  damaged  by  his  property  being  flooded  by 
water,  which,  without  any  fault  on  his  part,  broke  out  of 
a  reservoir  constructed  on  the  defendants'  land  by  the  de- 
fendants' orders,  and  maintained  by  the  defendants. 

*'  It  appears  from  the  statement  in  the  case,  that  the  coal 
tmder  the  defendants'  land  had  at  some  remote  period  been 
worked  out;  but  this  was  unknown  at  the  time  when  the 
defendants  gave  directions  to  erect  the  reservoir,  and  the 
water  in  the  reservoir  would  not  have  escaped  from  the 
defendants'  land,  and  no  mischief  would  have  been  done  to 
the  plaintiff,  but  for  this  latent  defect  in  the  defendants' 
subsoil.  And  it  further  appears  that  the  defendants  selected 
competent  engineers  and  contractors  to  make  their  reser- 
voir, and  themselves  personally  continued  in  total  ignorance 
of  what  we  have  called  the  latent  defect  in  the  subsoil;  but 
that  these  persons  employed  by  them  in  the  course  of  the 
work  became  aware  of  the  existence  of  the  ancient  shafts 
filled  up  with  soil,  though  they  did  not  know  or  suspect  that 
they  were  shafts  communicating  with  old  workings. 

1.  L.  R.  1  Ex.  278;   8.  c.  L.  R.  3  H.  L.  330. 
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**  It  is  found  that  the  defendants  personally  were  free 
from  all  blame,  but  that  in  fact  proper  care  and  skill  was 
not  used  by  the  persons  employed  by  them,  to  provide  for 
the  sufficiency  of  the  reservoir  with  reference  to  these 
shafts.  The  consequence  was  that  the  reservoir  when  vlled 
with  water  burst  into  the  shafts,  the  water  flowed  down 
through  them  into  the  old  workings,  and  thence  into  the 
plaintiff  ^s  mine,  and  there  did  the  mischief. 

*'  The  plaintiff,  though  free  from  all  blame  on  his  part, 
must  bear  the  loss  unless  he  can  establish  that  it  was  the 
consequence  of  some  default  for  which  the  defendants  are 
responsible.  The  question  of  law  therefore  arises,  what  is 
the  obligation  which  the  law  casts  on  a  person  who,  like  the 
defendants,  lawfully  brings  on  his  land  something  which, 
though  harmless  whilst  it  remains  there,  will  naturally  do 
mischief  if  it  escape  out  of  his  land.  It  is  agreed  on  all 
hands  that  he  must  take  care  to  keep  in  that  which  he  has 
brought  on  the  land  and  keeps  there,  in  order  that  it  may 
not  escape  and  damage  his  neighbors;  but  the  question 
arises  whether  the  duty  which  the  law  casts  upon  him, 
under  such  circumstances,  is  an  absolute  duty  to  keep  it  in 
at  his  peril,  or  is,  as  the  majority  of  the  Court  of  Exchequer 
have  thought,  merely  a  duty  to  take  all  reasonable  and 
prudent  precautions  in  order  to  keep  it  in,  but  no  more. 

*' We  think  that  the  true  rule  of  law  is,  that  the  person  who 
for  his  own  purposes  brings  on  his  lands  and  collects  and 
keeps  there,  anything  likely  to  do  mischief  if  it  escapes, 
must  keep  it  in  at  Ids  peril,  and,  if  he  does  not  do  so  is 
prima  facie  answerable  for  all  the  damage  which  is  the  nat- 
ural consequence  of  its  escape.  He  can  excuse  himself  by 
showing  that  the  escape  was  owing  to  the  plaintiff's  default; 
or  perhaps  that  the  escape  was  the  consequence  of  vis  major, 
or  the  act  of  Ood;  but  as  nothing  of  this  sort  exists  here,  it 

is  unnecessary  to  inquire  what  excuse  would  be  sufficient. 
•  •••••• 

**  Upon  authority,  this,  we  think,  is  established  to  be  the 
law,  whether  the  things  so  brought  be  beasts,  or  water,  or 
filth,  or  stenches.*' 
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This  decision  was  affirmed  in  the  House  of  Lords,  and  the 
reasons  given  for  it  fully  confirmed. 

No  subsequent  case  has  been  found,  not  being  closely 
similar  in  its  facts  to  Eylands  v.  Fletcher,  or  within  some 
previously  recognized  category,  in  which  the  unqualified 
rule  of  liability  without  proof  of  negligence  has  been  en- 
forced.* 

Exceptions:  On  the  other  hand,  the  rule  in  Eylands  v. 
Fletcher  has  been  decided  by  the  Court  of  Appeal  not  to 
apply  to  damage  of  which  the  immediate  cause  is  the  act  of 
God.  And  the  act  of  God  does  not  necessarily  mean  an 
operation  of  natural  forces  so  violent  and  unexpected  that 
no  human  foresight  or  skill  could  possibly  have  prevented 
its  effects.  It  is  enough  that  the  accident  should  be  such 
as  human  foresight  could  not  be  reasonably  expected  to 
anticipate;  and  whether  it  comes  within  this  description  is 
a  question  of  fact.*  The  authority  of  Eylands  v.  Fletcher 
is  unquestioned,  but  Nichols  v.  Marsland  has  practically 
empowered  juries  to  mitigate  the  rule  whenever  its  opera- 
tion seems  too  harsh. 

Again  the  principal  rule  does  not  apply  where  the  immed- 
iate cause  of  damage  is  the  act  of  a  stranger,^  nor  where 
the  artificial  work  which  is  the  source  of  danger  is  main- 
tained for  the  common  benefit  of  the  plaintiff  and  the  de- 
fendant;^ and  there  is  some  ground  for  also  making  an 
exception  where  the  immediate  cause  of  the  harm,  though 
in  itself  trivial,  is  of  a  kind  outside  reasonable  expectation. 

There  is  yet  another  exception  in  favor  of  persons  acting 
in  the  performance  of  a  legal  duty,  or  in  the  exercise  of 
powers  specially  conferred  by  law.  Where  a  zamindar 
maintained,  and  was  by  custom  bound  to  maintain,  an 
ancient  tank  for  the  general  benefit  of  agriculture  in  the 
district,  the  Judicial  Committee  agreed  with  the  High  Court 

a.  "  This  bold  generalization  of  Mr.  cases   cited;    Cooley  on   Torts    (Stu- 

Justice  Blackburn  has  been  extrava-  dents'  Ed.),  581. 

gantly     praised     and     extravagantly  8.  Nichols   ▼.   Marsland    (1875-6), 

censured."    See  Burdick  on  Torts  (3d  L.  R.  10  Ex.  255;  2  Ex.  D.  1. 

Ed.),  505.    The  case  is  not  generally  4.  Box  ▼.  Jubb,  4  Ex.  Div.  76. 

approved  in  America.     Id.,  506  and  5.  Contairs  v.  Taylor,  L.  R.  6  Ex. 

217. 
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of  Madras  in  holding  that  he  was  not  liable  for  the  conse- 
quences of  an  overflow  caused  by  extraordinary  rainfall, 
no  negligence  being  shown.® 

Other  cases  of  insurance  liability;  Cattle  Trespass.— It  is 
the  nature  of  cattle  and  other  live  stock  to  stray  if  not  kept 
in,  and  to  do  damage  if  they  stray;  and  the  owner  is  bound 
to  keep  them  from  stra3nng  on  the  land  of  others  at  his 
peril,  though  liable  only  for  natural  and  probable  conse- 
quences,^ not  for  an  unexpected  event,  such  as  a  horse  not 
previously  known  to  be  vicious  kicking  a  human  being.  So 
strict  is  the  rule,  that  if  any  part  of  an  animal  which  the 
owner  is  bound  to  keep  in  is  over  the  boundary,  this  con- 
stitutes a  trespass.  The  owner  of  a  stallion  has  been  held 
liable  on  this  ground  for  damage  done  by  the  horse  kicking 
and  biting  the  plaintiff's  mare  through  a  wire  fence  which 
separated  their  closes. 

The  rule  does  not  apply  to  damage  done  by  cattle  straying 
off  a  highway  on  which  they  are  being  lawfully  driven:  in 
such  case  the  owner  is  liable  only  on  proof  of  negligence; 
and  the  law  is  the  same  for  a  town  street  as  for  a  country 
road. 

'*  Whether  the  owner  of  a  dog  is  answerable  in  trespass 
for  every  unauthorized  entry  of  the  animal  into  the  land 
of  another,  as  is  the  case  with  an  ox,"  is  an  undecided 
point.  The  better  opinion  seems  to  favor  a  negative 
answer. 

Closely  connected  with  this  doctrine  is  the  responsibility 
of  owners  of  dangerous  animals.  ^^A  person  keeping  a 
mischievous  animal  with  knowledge  of  its  propensities  is 
bound  to  keep  it  secure  at  his  periL''  ^  If  it  escapes  and 
does  mischief,  he  is  liable  without  proof  of  negligence, 
neither  is  proof  required  that  he  knew  the  animal  to  be 
mischievous,  if  it  is  of  a  notoriously  fierce  or  michievous 
species.  If  the  animal  is  of  a  tame  and  domestic  kind,  the 
owner  is  liable  only  on  proof  that  he  knew  the  particular 
animal  to  be  *'  accustomed  to  bite  mankind,''  as  the  common 

6.  Madras  Ry.  Co.  v.  Zemnidar,  L.  8.  Id.,  508;  Cooley  on  Torts  (Stu- 
R.  1  Ind.  App.  364.  denta*  Ed.),  350. 

7.  Burdick  on  Torts  (3d  Ed.),  507. 
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foitn  of  pleading  ran  in  the  case  of  dogs,  or  otherwise 
vicious;  but  when  such  proof  is  supplied,  the  duty  is  abso- 
lute as  in  the  former  case.  It  is  enough  to  show  that  the 
animal  has  on  foregoing  occasions  manifested  a  savage  dis- 
position, whether  with  the  actual  result  of  doing  mischief 
on  any  of  those  occasions  or  not.* 

The  risk  incident  to  dealing  with  fire,  fire-arms,  explosive^ 
or  highly  inflammable  matters,  corrosiye  or  otherwise  dan- 
gerous or  noxious  fluids,  and  (it  is  apprehended)  poisons, 
is  accounted  by  the  common  law  among  those  which  sub- 
ject the  actor  to  strict  responsibility.  Sometimes  the  term 
**  consummate  care  ''  is  used  to  describe  the  amount  of 
caution  required;  but  it  is  doubtful  whether  even  this  be 
strong  enough.  At  least,  we  do  not  know  of  any  English 
case  of  this  kind  (not  falling  under  some  recognized  head  of 
exception)  where  unsuccessful  diligence  on  the  defendant's 
part  was  held  to  exonerate  him.^ 

As  to  fire,  we  find  it  in  the  fifteenth  century  stated  to  be 
the  custom  of  the  realm  (which  is  the  same  thing  as  the 
common  law)  that  every  man  must  safely  keep  his  own 
fire  so  that  no  damage  in  any  wise  happen  to  his  neighbor. 
Liability  for  domestic  fires  has  been  dealt  with  by  statute, 
and  a  man  is  not  now  answerable  for  damage  done  by  a  fire 
which  began  in  his  house  or  on  his  land  by  accident  and 
without  negligence. 

The  use  of  fire  for  non-domestic  purposes,  if  we  may  coin 
the  phrase,  remains  a  ground  of  the  strictest  responsibility. 

Decisions  of  our  own  time  have  settled  that  one  who 
brings  fire  into  dangerous  proximity  to  his  neighbor's  prop- 
erty, in  such  ways  as  by  running  locomotive  engines  on  a 
railway  without  express  statutory  authority  for  their  use, 
or  bringing  a  traction  engine  on  a  highway,  does  so  at  his 

9.  Cooley  on  Torts  (Students'  Ed.),  erwise  his  liability  is  for  negligence. 

346.  Burdick  on  Torts  (3d  Ed.),  510,  cit- 

1.  The  liability  for  damages  by  ex-  ing  the  Nitro  Glycerine  Case,  15  Wall, 

plosions  in  snch  case  seems  to  be  ab-  524,  and  other  cases, 

solute  in  England;  but  in  the  United  2.  The  manufacturer,  seller  or  user 

States  the  liability  is  absolute  only  is  not  an  insurer.    His  liability  is  for 

when  defendant's  conduct  amounts  to  negligence.    Id.,  511  et  aeq, 
the  maintenance  of  a  nuisance.    0th- 
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peril.  In  the  modem  practice  of  the  United  States  this 
doctrine  has  not  found  acceptance.  In  New  York  it  has, 
after  careful  discussion,  been  expressly  disallowed. 

Loaded  fire-arms  are  regarded  as  highly  dangerous 
things,  and  persons  dealing  with  them  are  answerable  for 
damage  done  by  their  explosion,  even  if  they  have  used 
apparently  sufficient  precaution.* 

On  a  like  principle  it  is  held  that  people  sending  goods  of 
an  explosive  or  dangerous  nature  to  be  carried  are  bound  to 
give  reasonable  notice  of  their  nature,  and,  if  they  do  not, 
are  liable  for  resulting  damage.  So  it  was  held  where  nitric 
acid  was  sent  to  a  carrier  without  warning,  and  the  car- 
rier's servant,  handling  it  as  he  would  handle  a  vessel  of 
any  harmless  fluid,  was  injured  by  its  escape.* 

Gas  (the  ordinary  illuminating  coal-gas)  is  not  of  itself, 
perhaps,  a  dangerous  thing,  but  with  atmospheric  air 
forms  a  highly  dangerous  explosive  mixture,  and  also 
makes  the  mixed  atmosphere  incapable  of  supporting  life. 
Persons  undertaking  to  deal  with  it  are  therefore  bound,  at 
all  events,  to  use  all  reasonable  diligence  to  prevent  an 
escape  which  may  have  such  results. 

Poisons  can  do  as  much  mischief  as  loaded  fire-arms  or 
explosives,  though  the  danger  and  the  appropriate  precau- 
tions are  different. 

A  wholesale  druggist  in  New  York  purported  to  sell  ex- 
tract of  dandelion  to  a  retail  druggist.  The  thing  delivered 
was  in  truth  extract  of  belladona,  which  by  the  negligence 
of  the  wholesale  dealer's  assistant  had  been  wrongly 
labelled.  By  the  retail  druggist  this  extract  was  sold  to  a 
country  practitioner,  and  by  him  to  a  customer,  who  took 
it  as  and  for  extract  of  dandelion,  and  thereby  was  made 
seriously  ill.  The  Court  of  Appeals  held  the  wholesale 
dealer  liable  to  the  consumer.* 

Duties  imposed  by  law  on  the  occupiers  of  buildings,  or 
persons  having  the  control  of  other  structures  intended  for 

8.  Id.  N.  Y.  397;  Bigelow  L.  C,  602;  Bur- 

4.  Id.  dick  on  Torts   (3d  £d.)>  512  et  seq. 

5.  Thomas  ▼.  Winchester  (1852),  6     and  cases  cited  in  notes. 
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human  use  and  occupation,  in  respect  of  the  safe  condition 
of  the  building  or  structure. 

The  duty  is  founded  not  on  ownership,  but  on  possession, 
in  other  words,  on  the  structure  being  maintained  under  the 
control  and  for  the  purposes  of  the  person  held  answerable. 
It  goes  beyond  the  common  doctrine  of  responsibility  for 
servants,  for  the  occupier  cannot  discharge  himself  by  em- 
plo3nng  an  independent  contractor  for  the  maintenance  and 
repair  of  the  structure,  however  careful  he  may  be  in  the 
choice  of  that  contractor.  Personal  diligence  on  the  part 
of  the  occupier  and  his  servants  is  immaterial  The  struc- 
ture has  to  be  in  reasonably  safe  condition,  so  far  as  the 
exercise  of  reasonable  care  and  skill  can  make  it  so. 

In  the  leading  case  of  Indermaur  v.  Dames  *  the  plaintiff 
was  a  journeyman  gas-fitter,  employed  to  examine  and  test 
some  new  burners  which  had  been  supplied  by  his  employer 
for  use  in  the  defendant's  sugar-refinery.  While  on  an 
upper  floor  of  the  building,  he  fell  through  an  unfenced 
shaft  which  was  used  in  working  hours  for  raising  and 
lowering  sugar.  It  was  found  as  a  fact  that  there  was  no 
want  of  reasonable  care  on  the  plaintiff's  part,  which 
amounts  to  saying  that  even  to  a  careful  person  not  al- 
ready acquainted  with  the  building  the  danger  was  an  un- 
expected and  concealed  one.  The  court  held  that  on  the 
admitted  facts  the  plaintiff  was  in  the  building  as  **  a  per- 
son on  lawful  business,  in  the  course  of  fulfilling  a  contract 
in  which  both  the  plaintiff  and  the  defendant  had  an  in- 
terest, and  not  upon  bare  permission. ''  They  therefore  had 
to  deal  with  the  general  question  of  law  **  as  to  the  duty  of 
the  occupier  of  a  building  with  reference  to  persons  resort- 
ing thereto  in  the  course  of  business,  upon  his  invitation, 
express  or  implied.    The  common  case  is  that  of  a  customer 

in  a  shop:    but  it  is  obvious  that  this  is  only  one  of  a  class. 

•  ••###• 

'*  The  class  to  which  the  customer  belongs  includes  per- 
sons who  go  not  as  mere  volunteers,  or  licensees,  or  guests, 
or  servants,  or  persons  whose  employment  is  such  that  dan- 

6.  L.  R.  1  C.  P.  274;  2  C.  P.  311;  See,  also,  note  pp.  697-710  and  cases 
■.   c.  Bigelow  L.   C,  Torts,   668-697.      cited. 
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ger  may  be  considered  as  bargained  f or,  but  who  go  upon 
business  which  concerns  the  occupier,  and  upon  his  invita- 
tion, express  or  implied. 

'*  And,  with  respect  to  such  a  visitor  at  least,  we  consider 
it  settled  law,  that  he,  using  reaaonable  care  on  his  part  for 
his  own  safety,  is  entitled  to  expect  that  the  occupier  shall 
on  his  part  use  reasonable  care  to  prevent  damage  from 
unusual  danger,  which  he  knows  or  ought  to  know;  and 
that,  where  there  is  evidence  of  neglect,  the  question 
whether  such  reasonable  care  has  been  taken,  by  notice, 
lighting,  guarding,  or  otherwise,  and  whether  there  was 
contributory  negligence  in  the  sufferer,  must  be  determined 
by  a  jury  as  matter  of  fact/'  ^ 

The  court  goes  on  to  admit  that  **  there  was  no  absolute 
duty  to  prevent  danger,  but  only  a  duty  to  make  the  place 
as  little  dangerous  as  such  a  place  would  reasonably  be, 
having  regard  to  the  contrivances  necessarily  used  in  carry- 
ing on  the  business." 

It  is  hardly  needful  to  add  that  a  customer,  or  other  per- 
son entitled  to  the  like  measure  of  care,  is  protected  not 
only  while  he  is  actually  doing  his  business,  but  while  he 
is  entering  and  leaving. 

With  regard  to  the  person,  one  acquires  this  right  to 
safety  by  being  upon  the  spot,  or  engaged  in  work  on  or 
about  the  property  whose  condition  is  in  question,  in  the 
course  of  any  business  in  which  the  occupier  has  an  interest. 
It  is  not  necessary  that  there  should  be  any  direct  or  appar- 
ent benefit  to  the  occupier  from  the  particular  transaction. 

The  possession  of  any  structure  to  which  human  beings 
are  intended  to  commit  themselves  or  their  property,  ani- 
mate or  inanimate,  entails  this  duty  on  the  occupier,  or 
rather  controller.  It  extends  to  gangways  or  staging  in  a 
dock;  to  a  temporary  stand  put  up  for  seeing  a  race  or  the 
like;  to  carriages  travelling  on  a  railway  or  road,  or  in  which 
goods  are  despatched;  to  ships;  and  to  market-places.^ 

In  the  various  applications  we  have  mentioned,  the  duty 

7.  Burdick  on  Torts  (3d  Ed.),  515  514  et  acq.;  Webb's  Pollock's  Torts, 
et  seq,  and  cases  cited.  and  notes,  627,  629  and  cases  cited. 

8.  See  Burdick  on  Torts  (3d  Ed.), 
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does  not  extend  to  defects  incapable  of  being  discovered  by 
the  exercise  of  reasonable  care,  such  as  latent  flaws  in  metal ; 
though  it  does  extend  to  all  such  as  care  and  skill  (not 
merely  care  and  skill  on  the  part  of  the  defendant)  can 
guard  against. 

Again  ,when  the  builder  of  a  ship  or  carriage,  or  the 
maker  of  a  machine,  has  delivered  it  out  of  his  own  pos- 
session and  control  to  a  purchaser,  he  is  under  no  duty  to 
persons  using  it  as  to  its  safe  condition,  unless  the  thing 
was  in  itself  of  a  noxious  or  dangerous  kind,  or  (it  seems), 
tmless  he  had  actual  knowledge  of  its  being  in  such  a  state 
as  would  amount  to  a  concealed  danger  to  persons  using  it 
in  an  ordinary  manner  and  with  ordinary  care. 

Occupiers  of  fixed  property  are  under  a  like  duty  towards 
persons  passing  or  being  on  adjacent  land  by  their  invita- 
tion in  the  sense  above  mentioned,  or  in  the  exercise  of  an 
independent  right. 

Where  damage  is  done  by  the  falling  of  objects  into  a 
highway  from  a  building,  the  modem  rule  is  that  the  acci- 
dent, in  the  absence  of  explanation,  is  of  itself  evidence  of 
negligence. 

The  owner  of  property  abutting  on  a  highway  is  under 
a  positive  duty  to  keep  his  property  from  being  a  cause  of 
danger  to  the  public  by  reason  of  any  defect  either  in  struc- 
ture, repair,  or  use  and  management,  which  reasonable  care 
and  skill  can  guard  against. 

But  where  an  accident  happens  in  the  course  of  doing  on 
fixed  property  work  which  is  proper  of  itself,  and  not  usu- 
ally done  by  servants,  and  there  is  no  proof  either  that  the 
work  was  under  the  occupier  ^s  control,  or  that  the  accident 
was  due  to  any  defective  condition  of  the  structure  itself 
with  reference  to  its  ordinary  purposes,  the  occupier  is  not 
liable.  In  other  words,  he  does  not  answer  for  the  care  or 
skill  of  an  independent  and  apparently  competent  con- 
tractor in  the  doing  of  that  which,  though  connected  with 
the  repair  of  a  structure  for  whose  condition  the  occupier 
does  answer,  is  in  itself  merely  incident  to  the  contractor's 
business  and  under  his  order  and  control. 

One  who  comes  on  or  near  another's  property  as  a  **  bare 
62 
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licensee ''  most  take  the  property  as  he  finds  it,  and  is 

entitled  only  not  to  led  into  danger  by  **  something  like 
fraud.*'*  If  the  occupier  while  the  permission  continues, 
does  something  that  creates  a  concealed  danger  to  people 
availing  themselves  of  it,  he  may  well  be  liable.  And  he 
would  of  course  be  liable,  not  for  failure  in  a  special  duty, 
but  for  wilful  wrong,  if  he  purposely  made  his  property 
dangerous  to  persons  using  ordinary  care,  and  then  held 
out  his  permission  as  an  inducement  to  come  on  it. 

Invitation  is  a  word  applied  in  common  speech  to  the 
relation  of  host  and  guest.  But  a  guest  (that  is,  a  visitor 
who  does  not  pay  for  his  entertainment)  has  not  the  benefit 
of  the  legal  doctrine  of  invitation  in  the  sense  now  before 
us.    He  is  in  point  of  law  nothing  but  a  licensee. 

On  the  same  principle,  a  man  who  offers  another  a  seat 
in  his  carriage  is  not  answerable  for  an  accident  due  to  any 
defect  in  the  carriage  of  which  he  was  not  aware. 

It  may  probably  be  assumed  that  a  licensor  is  answerable 
to  the  licensee  for  ordinary  negligence  in  the  sense  that  his 
own  act  or  omission  will  make  him  liable  if  it  is  such  that  it 
would  create  liability  as  between  two  persons  having  an 
equal  right  to  be  there. 


CHAPTER  XIII. 

SPECIAL  BELATI0N8  OP  CONTRACT  AND  TOBT. 

In  modem  English  practice,  personal  causes  of  action 
cognizable  by  the  superior  courts  of  common  law  (and  now 
by  the  High  Court  in  the  jurisdiction  derived  from  them) 
have  been  regarded  as  arising  either  out  of  contract  or  out 
of  wrongs  independent  of  contract. 

We  have,  however,  causes  of  action  nominally  in  contract 
which  are  not  founded  on  the  breach  of  any  agreement,  and 

9.  Licensor  is  liable  only  for  gross 
negligence.  Burdick  on  Torts  (3d 
Kd.),  516  and  cases  cited. 
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we  have  torts  which  are  not  in  any  natural  sense  independ- 
ent of  contract. 

This  border-land  between  the  law  of  tort  and  the  law  of 
contract  will  be  the  subject  of  examination  in  this  chapter. 
1.  Alternative  Forms  of  Remedy  on  the  same  Cause  of  Action. 

It  may  be  hard  to  decide  whether  particular  cases  fall 
under  this  head  or  under  the  second,  that  is,  whether  there 
is  one  cause  of  action  which  the  pleader  has  or  had  the 
choice  of  describing  in  two  ways,  or  two  distinct  causes  of 
action  which  may  possibly  confer  rights  on  and  against 
different  parties.  The  most  difficult  questions  we  shall  meet 
with  are  of  this  kind. 

Misfeasance  in  doing  an  act  in  itself  not  unlawful  is 
ground  for  an  action  on  the  case.^  It  is  immaterial  that  the 
act  was  not  one  which  the  defendant  was  bound  to  do  at  all. 
It  is  equally  immaterial  that  the  defendant  may  have  bound 
himself  to  do  the  act,  or  to  do  it  competently.  The  under- 
taking, if  undertaking  there  was  in  that  sense,  is  but  the 
occasion  and  inducement  of  the  wrong.  The  mere  non- 
performance of  a  promise  cannot,  however,  be  treated  as  a 
substantive  tort.    There  must  be  an  active  misdoing. 

Certain  kinds  of  emplo]rment,  namely,  those  of  a  carrier 
and  an  innkeeper,  are  deemed  public  in  a  special  sense.  If 
a  man  holds  himself  out  as  exercising  one  of  these,  the  law 
casts  on  him  the  duty  of  not  refusing  the  benefit  thereof,  so 
far  forth  as  his  means  extend,  to  any  person  who  properly 
applies  for  it.  The  innkeeper  must  not  without  a  reason- 
aable  cause  refuse  to  entertain  a  traveller,  or  the  carrier  to 
convey  goods.^  Thus  we  have  a  duty  attached  to  the  mere 
profession  of  the  employment,  and  antecedent  to  the  forma- 
tion of  any  contract;  and  if  the  duty  is  broken,  there  is  not  a 
breach  of  contract  but  a  tort,  for  which  the  remedy  under 
the  common-law  forms  of  pleading  is  an  action  on  the  case. 
In  effect  refusing  to  enter  into  the  appropriate  contract  is 
of  itself  a  tort. 
In  all  other  cases  under  this  head  there  are  not  two  dis- 

1.  As  to  the  action  on  the  case,  see  7.  8, 182  and  cases  cited;  note,  Webb's 
antef  Pleading  in  this  volume.  Pollock's  Torts,  650  et  seq, 

2.  See  Burdick  on  Torts   (3d  Ed.)» 
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tinct  causes  of  action  even  in  the  alternative,  nor  distinct 
remedies,  but  one  cause  of  action  with,  at  most,  one  remedy 
in  alternative  forms.  And  it  was  an  established  rule,  as 
long  as  the  forms  of  action  were  in  use,  that  the  rights  and 
liabilities  of  the  parties  were  not  to  be  altered  by  varying 
the  form.  Where  there  is  an  undertaking  without  a  con- 
tract, there  is  a  duty  incident  to  the  undertaking,  and  if  it 
is  broken  there  is  a  tort,  and  nothing  else.  The  rule  that  if 
there  is  a  specific  contract  the  more  general  duty  is  super- 
seded by  it,  does  not  prevent  the  general  duty  from  being 
relied  on  where  there  is  no  contract  at  all.  Even  where 
there  is  a  contract,  our  authorities  do  not  say  that  the  more 
general  duty  ceases  to  exist,  or  that  a  tort  cannot  be  com- 
mitted; but  they  say  that  the  duty  is  *'  founded  on  con- 
tract.'^  The  contract,  with  its  incidents  either  express  or 
attached  by  law,  becomes  the  only  measure  of  the  duties 
between  the  parties.  There  might  be  a  choice,  therefor, 
between  forms  of  pleading,  but  the  plaintiff  could  not  by 
any  device  of  form  get  more  than  was  contained  in  the  de- 
fendant's  obligation  under  the  contract. 

Thus  an  infant  could  not  be  made  chargeable  for  what 
was  in  substance  a  breach  of  contract  by  suing  him  in  an 
action  on  the  case;  and  the  rule  appears  to  have  been  first 
laid  down  for  this  special  purpose. 

2.  Concurrent  Causes  of  Action.  ' 

Herein  we  have  to  consider — 

(a)  Cases  where  it  is  doubtful  whether  a  contract  has 

been  formed  or  there  is  a  contract  **  implied  in 
law  '*  without  any  real  agreement  in  fact,  and  the 
same  act  which  is  a  breach  of  the  contract,  if  any, 
is  at  all  events  a  tort; 

(b)  Cases  where  A.  can  sue  B.  for  a  tort,  though  the 

same  facts  may  give  him  a  cause  of  action  against 
M.  for  breach  of  ix>ntract; 

(c)  Cases  where  A.  can  sue  B.  for  a  tort,  though  B.'s  mis- 

feasance may  be  a  breach  of  a  contract  made  not 
with  A.  but  with  M. 
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(a)  There  are  two  modem  railway  cases  in  which  the 
majority  of  the  court  held  the  defendants  liable  on  a  con- 
tract, but  it  was  also  said  that  even  if  there  was  no  contract 
there  was  an  independent  cause  of  action.  In  Denton  v. 
Great  Northern  Railway  Company,'  an  intending  passen- 
ger was  held  to  have  a  remedy  for  damage  sustained  by 
acting  on  an  erroneous  announcement  in  the  company  ^s  cur- 
rent time-table,  probably  on  the  footing  of  the  time-table 
being  the  proposal  of  a  contract,  but  certainly  on  the  ground 
of  its  being  a  false  representation.  In  Austin  v.  Great 
Western  Bailway  Company,*  an  action  for  harm  suffered 
in  some  accident  of  which  the  nature  and  particulars  are 
not  reported,  the  plaintiff  was  a  young  child  just  above  the 
age  up  to  which  children  were  entitled  to  pass  free.  The 
plaintiff  ^s  mother,  who  had  charge  of  him,  took  a  ticket  for 
herself  only.  It  was  held  that  the  company  was  liable 
either  on  an  entire  contract  to  carry  the  mother  and  the 
child  (enuring,  it  seems,  for  the  benefit  of  both,  so  that  the 
action  was  properly  brought  by  the  child),  or  independently 
of  contract,  because  the  child  was  accepted  as  a  passenger, 
and  this  cast  a  duty  on  the  company  to  carry  him  safely. 
Such  a  passenger  is,  in  the  absence  of  fraud,  in  the  position 
of  using  the  railway  company's  property  by  invitation,  and 
is  entitled  to  the  protection  given  to  persons  in  that  position 
by  a  class  of  authorities  now  well  established. 

Again  if  a  servant  traveling  with  his  master  on  a  railway 
loses  his  luggage  by  the  negligence  of  the  company's  serv- 
ants, it  is  immaterial  that  his  ticket  was  paid  for  by  his 
master,  and  he  can  sue  in  his  own  name  for  the  loss.  Evi- 
dently the  plaintiff  in  a  case  of  this  kind  must  make  his 
choice  of  remedies,  and  cannot  have  a  double  compensation 
for  the  same  matter,  first  as  a  breach  of  contract  and  then 
as  a  tort;  at  the  same  time  the  rule  that  the  defendant's 
liability  must  not  be  increased  by  varying  the  form  of  the 
claim  is  not  here  applicable,  since  the  plaintiff  may  rely  on 
the  tort  notwithstanding  the  existence  of  doubt  whether 

3.  5  E.  &  6.  860;   25  L.  J.  Q.  6.  4.  L.  R.  2  Q.  B.  442   (1867). 

129.    See  Burdick  on  Torts  (3d  Ed.), 
428,  429  and  notes. 
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there  be  any  contract,  or,  if  there  be,  whether  the  plaintiff 
can  sue  on  it. 

On  the  other  hand  we  have  cases  in  which  an  obvious  tort 
is  turned  into  a  much  less  obvious  breach  of  contract  with 
the  undisguised  purpose  of  giving  a  better  and  more  con- 
venient remedy.  Thus  it  is  an  actionable  wrong  to  retain 
money  paid  by  mistake,  or  on  a  consideration  which  has 
failed,  and  the  like;  but  in  the  eighteenth  century  the  fic- 
tion of  a  promise  **  implied  in  law  ''  to  repay  the  money  so 
held  was  introduced  and  afforded  *'  a  very  extensive  and 
beneficial  remedy,  applicable  to  almost  every  case  where 
the  defendant  has  received  money  which  ex  aequo  et  bono 
he  ought  to  refund ''  and  even  to  cases  where  goods  taken 
or  retained  by  wrong  had  been  converted  into  money.  The 
plaintiff  was  said  to  **  waive  the  tort  "  for  the  purpose  of 
suing  in  assumpsit  on  the  fictitious  contract.^ 

Within  still  recent  memory  an  essentially  similar  fiction 
of  law  has  been  introduced  in  the  case  of  an  ostensible  agent 
obtaining  a  contract  in  the  name  of  a  principal  whose  au- 
thority he  misrepresents.  A  person  so  acting  is  liable  for 
deceit;  but  that  liability,  being  purely  in  tort,  does  not  ex- 
tend to  his  executors,  neither  can  he  be  held  personally 
liable  on  a  contract  which  he  purported  to  make  in  the  name 
of  an  existing  principal.  To  meet  this  difficulty  it  was  held 
in  Collen  v.  Wright  •  that  when  a  man  offers  to  contract  as 
agent  there  is  an  implied  warranty  that  he  is  really  author- 
ized by  the  person  named  as  principal,  on  which  warranty 
he  or  his  estate  will  be  answerable  ex  contractu. 

(b)  There  may  be  two  cases  of  action  with  a  common 
plaintiff,  or  the  same  facts  may  give  Z.  a  remedy  in  contract 
against  A.,  and  also  a  remedy  in  tort  against  B. 

The  latest  and  most  authoritative  decision  on  facts  of  this 
kind  was  given  by  the  Court  of  Appeal  in  1880.^ 

The  plaintiff,  a  railway  passenger  with  a  return  ticket, 

5.  Burdick  on  Torts  (3d  Ed.),  28.  7.  Foulkes  v.  Metrop.  Dist.  R.  Co., 
See  ante,  Pleading,  Oommon  Oounts.  5  C.  P.  Div.  157.    Cp.  Berringer  ▼.  G. 

6.  Ex.  Ch.  (1867)  8  E.  &  B.  647;  E.  R.  Co.  (1879),  4  C.  P.  D.  163.  See, 
27  L.  J.  Q.  B.  215.  See»  also,  notes,  also,  note,  Webb's  Pollock's  TorU, 
Webb's  Pollock's  Torts,  659.  661. 
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alighting  at  his  destination  at  the  end  of  the  return  jonrney, 
was  hurt  by  reason  of  the  carriages  being  unsuitable  to  the 
height  of  the  platform  at  the  station.  This  station  and 
platform  belonged  to  one  company  (the  South  Western), 
by  whose  clerk  the  plaintiff's  ticket  had  been  issued:  the 
train  belonged  to  another  company  (the  District),  who  used 
the  station  and  adjoining  line  under  running  powers.  There 
was  an  agreement  between  the  two  companies  whereby  the 
profits  of  the  traffic  were  divided.  The  plaintiff  sued  the 
District  Company,  and  it  was  held  that  they  were  liable  to 
him  even  if  his  contract  was  with  the  South  Western  Com- 
pany alone.  The  District  Company  received  him  as  a  pas- 
senger in  their  train,  and  were  bound  to  provide  carriages 
not  only  safe  and  sound  in  themselves,  but  safe  with  refer- 
ence to  the  permanent  way  and  appliances  of  the  line.  In 
breach  of  this  duty  they  provided,  according  to  the  facts  as 
determined  by  the  jury,  a  train  so  ordered  that  *'  in  truth 
the  combined  arrangements  were  a  trap  or  snare,  ^'  and 
would  have  given  the  plaintiff  a  cause  of  action  though  he 
had  been  carried  gratuitously.  He  had  been  actually  re- 
ceived by  the  defendants  as  a  passenger,  and  thereby  they 
undertook  the  duty  of  not  exposing  him  to  unreasonable 
peril  in  any  matter  incident  to  the  journey. 

(c)  There  may  be  two  causes  of  action  with  a  common 
defendant,  or  the  same  act  or  event  which  makes  A.  liable 
for  a  breach  of  contract  to  B.  may  make  him  liable  for  a 
tort  to  Z. 

The  case  already  mentioned  of  the  servant  travelling  by 
railway  with  his  master  would  be  an  example  of  this  if  it 
were  determined,  on  any  particular  state  of  facts,  that  the 
railway  company  contracted  only  with  the  master.  They 
would  not  be  less  under  a  duty  to  the  servant,  and  liable 
for  a  breach  thereof,  because  they  might  also  be  liable  to 
the  master  for  other  consequences,  on  the  ground  of  a  breach 
of  their  contract  with  him.® 

8.  MarshaU'i  Case,  11  C.  B.  655; 
L.  R.  3  Ex.  14,  per  Bramwell,  B.; 
Webb's  PoHock's  Torts,  662,  663. 


Digitized  by  LjOOQ IC 


984  Special  Relations  of  Contract  and  Tort. 

3.  Causes  of  Action  in  Tort  dependent  on  a  Contract  not 
hetuTcen  the  same  Parties. 

(a)  When  a  binding  promise  is  made,  an  obligation  ia 
created  which  remains  in  force  until  extinguished  by  the 
performance  or  discharge  of  the  contract.  Does  the  duty 
thus  owed  to  the  promisee  constitute  the  object  of  a  kind  of 
real  right  which  a  stranger  to  the  contract  can  infringe,  and 
thereby  render  himself  answerable  ex  delicto?  It  was  de- 
cided by  the  Court  of  Queen's  Bench  in  Lumley  v.  Gye 
(1853),*  and  by  the  Court  of  Appeal  in  Bowen  v.  Hall 
(1881),*  that  an  action  lies,  under  certain  conditions,  for 
procuring  a  third  person  to  break  his  contract  with  the 
plaintiff. 

First,  actual  damage  must  be  alleged  and  proved.  This 
at  once  shows  that  the  right  violated  is  not  an  absolute  and 
independent  one  like  a  right  of  property,  for  the  possibility 
of  a  judgment  for  nominal  damages  is  in  our  law  the  touch- 
stone of  such  rights.  Where  specific  damage  is  necessary  to 
support  an  action,  the  right  which  has  been  infringed  can- 
not be  a  right  of  property,  though  in  some  cases  it  may  be 
incident  to  property. 

Next,  the  defendant's  act  must  be  malicious,  in  the  sense 
of  being  aimed  at  obtaining  some  advantage  for  himself  at 
the  plaintiff's  expense,  or  at  any  rate  at  causing  loss  or 
damage  to  the  plaintiff.  Mere  knowledge  that  there  is  a 
subsisting  contract  will  not  do.  In  the  decided  cases  the 
defendant's  object  was  to  withdraw  from  a  rival  in  business 
and  procure  for  himself  the  services  of  a  peculiarly  skilled 
person, — in  the  earlier  case,  an  operatic  singer;  in  the  later, 
a  craftsman,  to  whom,  in  common  with  only  a  few  others,  a 
particular  process  of  manufacture  was  known. 

The  general  habit  of  the  law  is  not  to  regard  motive  as 
distinguished  from  intent;  but  there  are  well  established 
exceptions  to  it,  of  which  the  action  for  malicious  prosecu- 
tion is  the  most  conspicuous.    The  malicious  procuring  of 

9.  2  £.  A  B.  216;   22  L.  J.  Q.  B.  1.  6  Q.  B.  Div.  333;  by  Lord  Sel* 

463;  by  Oompton,  Erie,  and  Wight-  borne,  L.  C,  and  Brett,  L.  J.;  diss, 

man,   JJ.;    diss.   Coleridge,   J.;    8.  c  Lord  Coleridge,  C.  J. 
Bigelow  Lead.  Cases,  306. 
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a  breach  of  contract,  or  of  certain  kinds  of  contracts,  forms 
one  more  exception. 

In  America  the  decision  in  Lumley  v.  Gye  has  been  fol- 
lowed in  Massachusetts  and  elsewhere,  and  is  generally 
accepted,  with  some  such  limitation  as  here  maintained. 
The  rule  **  does  not  apply  to  a  case  of  interference  by  way 
of  friendly  advice,  honestly  given;  nor  is  it  in  denial  of  the 
right  of  free  expression  of  opinion.''^ 

(b)  A  breach  of  contract,  as  snch,  will  generally  not  be 
a  cause  of  action  for  a  stranger.  And  on  this  principle  it 
is  held  by  our  courts  that  where  a  message  is  incorrectly 
transmitted  by  the  servants  of  a  telegraph  company,  and 
the  person  to  whom  it  is  delivered  thereby  sustains  damage, 
that  person  has  not  any  remedy  against  the  company.  For 
the  duty  to  transmit  and  deliver  the  message  arises  wholly 
out  of  the  contract  with  the  sender,  and  there  is  no  duty 
towards  the  receiver.  Wilful  alteration  of  a  message  might 
be  the  ground  of  an  action  for  deceit  against  the  person 
who  altered  it,  as  he  would  have  knowingly  made  a  false 
statement  as  to  the  contents  of  the  message  which  passed 
through  his  hands.  But  a  mere  mistake  in  reading  off  or 
transmitting  a  letter  or  figure,  though  it  may  materially 
affect  the  sense  of  the  despatch,  cannot  be  treated  as  a 
deceit. 

**  In  America,  on  the  other  hand,  one  who  reoeivM  a  tele- 
gram which,  owing  to  the  negligence  of  the  telegraph  com- 
pany, is  altered  or  in  other  respects  nntme,  is  invariably 
permitted  to  niaiiit>alTi  an  action  against  the  telegraph  com- 
pany for  the  loss  that  he  sustains  through  acting  upon  that 
telegram.*'  In  the  present  writer's  opinion  the  American 
decisions,  though  not  all  the  reasons  giveji  for  them,  are 
on  principle  correct.' 

(c)  There  are  likewise  cases  where  an  innocent  and  even 
a  prudent  person  will  find  himself  within  his  right,  or  a 
wrong-doer,  according  as  there  has  or  has  not  been  a  con- 
tract between  other  parties  under  which  the  property  or 

8.  Burdick  on  Torts  (3d  Ed.)>  79  8.  See  Burdick  on  Torts  (3d  Ed.)* 
and  cases  cited  iii  note;  Bigelow  Lead.  548-556,  where  the  subject  is  fully 
Cases,  306,  325,  note.  considered  and  the  cases  collected. 
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lawful  possession  of  goods  has  been  transferred    If  a  man 

fraudulently  acquires  property  in  goods,  or  gets  delivery 
of  possession  with  the  consent  of  the  true  owner,  he  has 
real  though  a  defeasible  title,  and  at  any  time  before  the 
contract  is  avoided  (be  it  of  sale  or  any  form  of  bailment)  he 
can  give  an  indefeasible  title  by  delivery  over  to  a  buyer 
or  lender  for  valuable  consideration  given  in  good  faith/ 
On  the  other  hand  a  man  may  obtain  the  actual  control  and 
apparent  dominion  of  goods  not  only  without  having  ac- 
quired the  property,  but  without  any  rightful  transfer  of 
possession.  He  may  obtain  possession  by  a  mere  trick,  for 
example,  by  pretending  to  be  another  person  with  whom 
the  other  party  really  intends  to  deal,  or  the  agent  of  that 
person.  In  such  a  case  a  third  person,  even  if  he  has  no 
means  of  knowing  the  actual  possessor's  want  of  title,  can- 
not acquire  a  good  title  from  him  unless  the  sale  is  in  market 
overt,*  or  the  transaction  is  within  some  special  statutory 
protection,  as  that  of  the  Factors'  Acts.  He  deals,  however 
innocently,  at  his  peril.* 

4.  Measure  of  Damnges  and  other  Incidents  of  the  Remedy. 

With  regard  to  the  measure  of  damagM,  the  same  prin- 
ciples are  to  a  great  extent  applicable  to  cases  of  contract 
and  of  tort,  and  even  rules  which  are  generally  peculiar  to 
one  branch  of  the  law  may  be  applied  to  the  other  in  excep- 
tional classes  of  cases. 

The  liability  of  a  wrong-doer  for  his  act  is  determined 
by  the  extent  to  which  the  harm  suffered  by  the  plaintiff 
was  a  natural  and  probable  consequence  of  the  act.  It 
seems  on  the  whole  that  this  is  also  the  true  measure  of 
liability  for  breach  of  contract;  the  judgment  of  what  is 
natural  and  probable  being  taken  as  it  would  have  been 
formed  by  a  reasonable  man  in  the  defendant's  place  at  the 

4.  See  Pease  v.  Gloahec,  L.  R.  1  P.  6.  See  Cundaj  v.  Lindsay,  3  App. 
C.  219.  Cas.  459;  Hardman  v.  Booth,  1  H.  A 

5.  Not  applicable  to  this  country.      C.  803. 
See    vol.     1     (Blackstone),    Market      " 
Overt. 
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date  of  the  wrongful  act^  or  the  conclusion  of  the  contract, 
as  the  case  may  be. 

Exemplary  or  vindictive  damages,  as  a  rule,  cannot  be 
recovered  in  an  action  on  a  contract,  and  it  makes  no  dif- 
ference that  the  breach  of  contract  is  a  misfeasance  capable 
of  being  treated  as  a  wrong.  Actions  for  breach  of  promise 
of  marriage  are  an  exception,  perhaps  in  law,  certainly  in 
f act.^  Like  results  might  conceivably  follow  in  the  case  of 
other  breaches  of  contract  accompanied  with  circumstances 
of  wanton  injury  or  contumely. 

In  another  respect  breach  of  promise  of  marriage  is  like 
a  tort:  executors  cannot  sue  for  it  without  proof  of  special 
damage  to  their  testator's  personal  estate.  **  Executors 
and  administrators  are  the  representatives  of  the  temporal 
property,  that  is,  the  debts  and  goods  of  the  deceased,  but 
not  of  their  wrongs,  except  where  those  wrongs  operate  to 
the  temporal  injury  of  their  personal  estate.  But  in  that 
case  the  special  damage  ought  to  be  stated  on  the  record; 
otherwise  the  court  cannot  intend  it.*'  The  same  rule  ap- 
I^ears  to  hold  as  concerning  injuries  to  the  person  caused  by 
unskilful  medical  treatment,  negligence  of  carriers  of  pas- 
sengers or  their  servants,  and  the  like,  although  the  duty  to 
be  performed  was  under  a  contract.  Positive  authority, 
however,  has  not  been  found  on  the  extent  of  this  analogy.® 

7.  As  to  damages  recoverable  in  the  recoverable,    Burdick   on    Torts    ( 3d 

case  of  telegraphic  messages,  see  Bur-  £d.),  230-246;  Cooky  on  Torts  (Stu- 

dick  on  Torts  (3d  Ed.),  556-560.    See  dents'    Ed.),    123-129;    Webb's    Pol< 

Berry  v.  Da  Costa,  L.  R.  1  0.  P.  331;  lock's  Torts,  682  and  notes;  Hale  on 

Hale  on  Damages,  310,  529.  Damages;  Sedgwick  on  Damages,  and 

S.  See,  generaUy,  as  to  the  three  Sutherland  on  Damages. 
kindA  of  damages  and  when  th^  are 
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AGENCY  (Pages  1-103). 

Account,  liability  of  agent  to 79 

Act  of  God,  defence  of,  in  action  for  tort 101 

AdmisBions.     (See  Declarations.) 

of  agent  acting  within  scope  of  authority  bind  the  principal 61,      62 

Agent,  defined 3 

classiflcation  of 4 

general  and  special  defined 4,     168 

appointment  of 12  and  notes,  et  aeq, 

who  may  be 10  et  eeq. 

duties  and  liabilities  of,  digest  of  rules 72  et  eeq, 

to  his  principal 75  et  eeq, 

to  account   79 

fiduciary  relation  good  ground  for  account 81  et  eeq. 

(See  Fiduciary  Relation.) 

duties  and  liabilities  of  fiduciary  agents 74,  81  et  aeq. 

liabilities  of  agent  to  third  parties 88 

on  contracts  88,     170 

in  tort 91 

rights  of  agent  against  his  principal,  commission 91 

indemnity,  agent  entitled  to 92 

lien,  definitions  and  divisions 92  et  aeq, 

liens  of  particular  classes  of  agents,  auctioneers 94 

bankers 94 

brokers    94 

factors   94 

common  carriers   95 

master  of  ship 95 

solicitors     , . .     «5 

stoppage  in  transitu   95 

rights  of  agent  against  third  parties,  on  contracts 96 

in  tort 97 

Alien,  distinction  between  friends  and  enemies 9 

Apparent  scope  of  authority,  principal  bound  by  all  acts  within  the.  .57,      58 

(See  Authority). 
Arbitration.     (See  Delegation.) 
Attorney.     (See  Agent;  Authority.) 
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EACH    SUBJECT    IS    INDEXED    SEPARATELY. 


Pa09 

Auctioneer   48,      94 

Authority,  defined 3,      40 

is  original  or  delegated 19  et  9eq» 

exceptions    19 

general  and  special  distinguished 40  et  %eq. 

real    and    apparent 41,      58 

extent  of,  maj  differ  in  questions  between  principal  and  agent  and 

questions  between  principal  and  third  parties 41,  58,  59 

secret   limit   to 41 

powers  prima  facie  incident  to  every 21,      42 

necessary  means  of  executing  with  effect 21,  42  et  aeq. 

powers  contained  in  authority: 

to  discount  a  bill 43 

to  recover  a  debt 44 

means  justified  by  usage  of  trade 43 

powers  contained  in  authorities  of  a  particular  kind 44 

if  an  agent  acts  differently  from  authority  the  act  void 44 

examples  of  implied  powers  and  authorities 44  et  eeq,  and  notex 

implied  authority  of  particular  classes  of  agents: 

auctioneers    48,      94 

brokers    49 

factors     51 

masters   of   ships 5^ 

partners 55 

attorneys  and  solicitors    55 

The  limits  of  the  authority 57  et  seq. 

agent's  actual  authority  may  be  extended  by  conduct  of  principal. . .  57 
where  the  agent  has  been  allowed  to  hold  himself  out  as  principal. .  58 
the  question  is,  whether  the  agent's  act  is  within  the  scope  of  his 

apparent   authority    58 

in  questions  between  the  principal  and  agent  the  true  limit  of  the 

authority  is  marked  by  the  actual  authority  given 59 

in  questions  between  the  principal  and  third  parties  the  limit  is 

the  apparent  authority    58,      59 

the  apparent  authority  cannot  be  controlled  by  secret  limitaticms, 

41,  58,  59 
construction  of  agent's  authority: 

meaning  of  general  words  restricted  by  context 60 

the  authority  will  be  construed  so  as  to  exclude  the  exercise  of  any 
power  which  is  not  warranted  by  the  word  used,  or  which  is  not 

necessary  to  execute  the  authority  with  effect 60 

where  the  instructions  are  ambiguous  and  susceptible  of  two  differ- 
ent meanings   the  agent  will   be  protected   if  be  adopts  one  of 

them  in  good  faith  and  acts  upon  it 60 

execution  of  the  authority 64   et  acq. 
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EACH  8UBJE0T  IS  HTDEXED  SEPABATELT. 


AuthoTity'-Continued.  Paob 

where  authority  is  conferred  by  deed 66 

how   determined    3Z  ei  9eq, 

coupled  with  an  interest,  irrevocable 34 

(See  Bills  of  Exchange;  Promissory  Notes;  Bought  and  Sold  Note, 
and  Charter  Parties  not  under  Seal;  Rescission.) 

Bankruptcy  of  principal,  determines  agent's  authority  g^eraUy 33,  37 

Bills  of  Exchange,  liability  of  agent  on .' 67 

Bought  and  Sold  Notes,  execution  of  authority  by 69 

Broker.     (See  Authority.) 

defined   5 

distinction  between,  and  factor 5 

Charter-party,  executicm  of  charter-parties  not  under  seal 70 

C(Mnmon  Carriers,  lien  of ..• .  868 

consignee     369 

consignor     ^ 369 

Common  Employment.    (-See  Fellow  Senrant) . 

Constructive  Notice,  doctrine  of •  63 

(See  Notice.) 

Construction  of  Agent's  Authority.     (See  Authority.) 

Contract     (See  Agent.) 

Contractor,  effect  of  entrusting  work  to 101 

Corporation,  appointment  of  agents  by 18,  21  n. 

Damages.     (See  Measure  of  Damages.) 

Death,  of  principal  revokes  authority 36 

Declarations  of  agent,  principal's  right  of  action  may  be  qualified  by. .  403 
(See  Admissions.) 

Deed.      (See  Authority.) 

Deeds,  execution  of,  by  agent.     (See  Authority) 

Del  Credere  Agent,  defined 4 

not  responsible  to  principal  in  first  instance 5 

Delegation  of  Authority,  the  doctrine  of 19  et  9eq. 

Determination.     (See  Authority.) 

Disability,   rules   of 7 

Drunkards,  contracts  of,  when  voidable 7,  8 

Duties,  digest  of,  of  agent 73  ei  %eq. 

Factor.     (See  Agent.) 

defined    3 

distinction,  between,  and  broker 5 

Fellow-Servants,  liability  of  employer  for  injury  due  to  negligence  of . . .  102 

Fiduciary  Position,  duties  and  liabilities  of  agent  in 81  et  aeq,,  and  notes 

of  agent  employed  to  purchase 83 

to  sell    83 

of  directors,  etc 84 

of  promoters    85 

of  attorneys  and  legal  advisers 85 

63 
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Paob 

Idiots,  coDtraots  of 7 

Indemnity.     (See  Agent.) 

Infants,  contracts  of,  binding  or  Toid 7,  8 

Insanity  of  Principal,  when  revokes  agent's  authority 38 

Joint,   agents    14,  16 

on  death  of  one,  authority  survives  if  coupled  with  an  interest  or 

of  a  public  nature    17 

authority,  execution  of    17 

principals    14 

Lien.     (See  Agent.) 

Lunatic,  when  contract  of,  valid 7 

Majority,  public  authority  well  executed  by 17 

Marriage  of  Feme  8ole,  a  revocation  of  agent's  authority 83 

Married  Woman,  disability  of 7,  9 

Master  and  Servant.     (See  Agent.) 

Master  and  Workman.     (See  Fellow-Servant.) 

Master  of  Ship.     (See  Authority.) 

Measure  of  Damages,  in  contract  of  agency 77 

Kotice,   doctrine   of   constructive 63 

Partner.     (See  Partnership,  post,) 

Principals,  joint  principals    14 

Principal,  defined   3 

who  may  be  7 

to  sue  on  contracts  of  agent 98 

to  recover  money  wrongfully  paid  or  applied 98 

to  follow  property   98 

to  rescind  contracts  affected  by  fraud 99 

Liability  of,  to  third  parties: 

on  contracts  of  agent  99 

for  agent's  fraud  or  misrepresentation 100 

for  agent's  acts  or  negligence 100 

bankruptcy  of,  terminate  authority 33,  37 

death  of,  terminates  authority 36 

(See  Authority.) 

Prommissory  Notes,  execution  of  authority  in  case  of 68 

Katification,  the  doctrine  of 23 

Revocation  of  Authority.     (See  Authority.) 

Scope  (apparent)  of  Authority,  principal  liable  when  agent  acts 

within   57,  68 

Solicitor.     (See  Agent.) 

Stoppage  in  Transitu,  agent  has  right  of,  when 95 

Tort.     (See  Agent;  Principal.) 
Trustee.     (See  Fiduciary  Position.) 
Undisclosed  Principal.     (See  Principal.) 
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CONTRACTS  (Pages  105-182), 

Page 

Agents,  as  parties  to  contracts 4,  168 

Aliens,  as  parties  to  contracts 164,  165 

Ambiguity,  kinds   of 118 

Consideration    112,  237 

Construction  of  Contracts,  rules  for 180 

Contracts. 

classified    107 

by  record    107 

under  seal  or  by  deed 107 

simple  contracts   107 

records,  judgments  and  recognizances 107,  108 

deeds,  defined 108 

sealing  109 

delivery     109 

escrows    110 

poll     Ill 

indentures    Ill 

consideration  not  required  112 

work  an  estoppel 119 

merger     114 

when  required  by  law  115 

simple  contracts. 

consideration    140 

illegal  contracts  144,  148  et  aeq, 

fraud    151 

restraint  of  trade  151 

gaming,  wagers    153,  159 

Sunday  contracts 155 

Corporations,  as  parties  to  contracts 165 

Drunkenness,  effect  of  164 

Emblements  28,  133 

Escrow,  delivery  in   110 

Estoppels,  kinds  of  .  * 113 

Factors.     (See  Agency)    175 

Gaming  contracts    153,  159 

Guarantees   121 

Infancy,  effect  of   158,  159 

Insanity,  effect  of 163 

Judgmoits.     (See  Contracts.). 

Harried  women,  as  parties  160,  177 

Partners,  as  parties 172 

Heoognizances.     (See  Contracts.) 
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each  subject  is  indexed  separately. 

Records.     (See  Contracts.)  Page 

Kemedies  on  contracts,  comnoion  law  actions 179 

Sales  under  the  Statute  of  Frauds.     (See  Statute  of  Frauds.) 
Specialties.     (See  Contracts.) 

Statute  of  Frauds  .^ 108,  117,  120,  125,  132 

4th    section    120,  125 

17th  section   132 

Statute  of  Limitations   180 

Sunday  contracts    155 

Usage,  eflfect  of   119,  168 

Wagers   153,  159 
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CORPORATIONS  (Page  183-251); 

Paqi 

Agents  of  Cbrporations,  who  may  be,  how  appointed  and  empowered  218  et  9eq, 

Amotion,  of  members  and  offioers 329  et  9€q. 

Auembly.     (See  Meetings.) 

Assessments  on  stock 237 

Bailment,  corporations  may  make  contracts  of 216 

Banks    216 

Books  and  minutes  of  corporations 236 

By-laws,  power  to  make,  by  whom  made,  in  what  manner  made,  etc.  223  et  $eq. 
Contracts.     (See  Corporation. ) 

in  general,  of  the  power  and  the  mode  in  which  a  corporation  may 

contract    213  et  $eq^ 

Conveyance.     (See  Deed.) 

Corporation,  definitions  and  attributes  of 185  et  $eq. 

different  kinds  of  corporations 187 

ecclesiastical   corporations    187  et  9eq. 

lay  corporations   187  et  9eq. 

civil   corporations    ).....  188  et  aeq. 

eleemosynary  corporations   188 

in  what  manner  private  corporations  are  created 189  et  9eq. 

how  a  corporation  is  composed 193  et  eeq. 

corporate  name   194,    215 

place  of  a  corporation  196,    202 

general  powers  and  capacities  incident  to 196  et  eeq,,  213 

power  of,  to  admit  and  elect  members 198  et  eeq. 

power  of,  to  take,  hold,  transmit,  and  alienate  property 200  et  aeq. 

of  the  common  seal  of  a  corporation 196,  197,  208  et  eeq. 

of  the  deed  of  a  corporation 209 

of  the  mode  in  which  a  corporation  may  contract,  and  what  con- 
tracts it  may  make  213  et  aeq. 

of  agents  of  a  corporation,  their  mode  of  appointment  and 
power   218  et  seq. 

of  the  by-laws  of  corporations 223  et  seq, 

of  the  power  of  corporations  to  sue,  and  their  liability  to  be 
sued    227  et  aeq. 

of  power  of  corporations  to  disfranchise  members,  and  amove 
officers    229  et  aeq. 

taxation  of  corporations    232  et  aeq. 

of  corporate  meetings,  and  the  concurrence  necessary  to  do 
corporate  acts    234  et  aeq. 

of  subscripticms  for  and  assessments  on  the  corporate  stock.. 23 7  et  aeq. 

of  transfer  of  stock  in  joint-stock  corporations 239  et  aeq. 

of  the  personal  liabilities  of  members  of  a  corporation 241  et  aeq. 
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each  subject  is  indexed  separately. 

Corporation — Continued,  Paqb 

visitatorial  power  over  corporations 242 

informations  in  the  nature  of  quo  warranto,  ai  applied  to  cor- 
porations         249 

dissolution  and  reviyal  of  a  corporation 246  et  seq. 

Criminal  liability  of  corporations 228 

Deeds  of  a  corporation 209  et  seq. 

Delivery.     (See  Deed.) 212 

Disfranchisement,  of  members  and  officers 229  et  seq. 

Dissolution,  and  revival  of  a  corporation 246  et  $eq. 

proceeding  to  enforce  forfeiture  by  information  in  nature  of  quo 

toarranto  ^ ^ 249 

by  Boire  faciae   249 

effect  of  dissolution  upon  the  corporate  property 805 

Eleemosynary  corporations   188,    285 

Indictment,  whether  corporation  may  be  indicted  223 

Information,  in  nature  of  quo  warranto 249 

Joint-stock  companies    229,    239 

Meeting,  of  corporation 234  ei  eeq. 

Mortmain   (Acts  of)    201 

Municipal  corporations    186,    247 

Name  of  a  corporation 194,    215 

Officers,  inherent  power  to  appoint 220 

amotion  of.     (See  Amotion.) 

election  of.     (See  Election.) 

of  officers  de  facto,  who  are 231 

Personal  liability  of  stockholders 241  &t  mq. 

Presumptions,  of  presumptions  in  general,  in  favor  or  against  corpora- 
tions          217 

Proprietary  corporations    206  et  seq. 

Quo  Warranto,  writ  of  249 

informations  in  nature  of 249 

Resignation,  of  office i931 

Kevival  of  a  corporation 246 

Scire  Facias,  when  lies  to  repeal  a  charter 249 

Seal,  history  and  use  of,  etc 208  et  seq. 

Stock,  nature  of  subscription  for,  transfer  of,  etc. 237,    239 

Subscription  for  stock.     (See  Stock.) 

Taxation  of  corporations   232  et  seq. 

Transfer  of  stock.     (See  Stock.) 

yisitatorial  power   •.• 242  et  seq. 
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EQUITY  (Pages  263-424). 

Account,  jurisdiction  and  enforcement  of 339 

Alimony    275- 

Amendmente,  when  allowed 301,    303,  394 

Answer,  defence  by 386,  30a^ 

Appeal     4ia 

Appearance  384 

Arbitration  and  award  325 

Bibliography,  books  recommended  to  students 424  n. 

Bill  in  chancery,  nature  and  frame  of 301  ei  $eq. 

Bills  (different  sorts  of): 

cross-bills    416 

to  execute  a  decree 421 

to  impeach  a  decree 421,  423 

for   injunction    307,  398 

of  interpleader 332 

of  peace   2Z(y 

of  review   416,  421 

of  supplement  416 

Boundaries,  equity  for  ascertaining 347 

Cancellation    316,  3ia 

Charitable  trusts.     (See  Trusts.) 

Contribution,  equity  for 360 

Conversion,   equitable    306. 

Copyrights    33S 

Correction,  equity  to  enforce , 316 

Costs    411 

Cross-bills 416 

De  hei%e  esse,  examination  of  witnesses 262  et  seg. 

Decrees    404  et  $eq. 

Defences  in  equity   386  et  »eq. 

De  lunatico  inquirendo,  writ  of 363 

Demurrer   386,  387 

Disclaimer     386,  387 

Discovery,  jurisdiction  to  enforce 255  et  eeq. 

Dower,  assignment  of   344 

Drunkenness  323 

Duress     321 

Election,  equity  of  291 

Eleemosynary  corporations  285 

Equity   of   redemption 209,  814 

Evidence,  in  chancey  cases 450 

(See  Evidence,  poet,) 
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Page 

Exoneration,  equity  for   361 

Foreclosure     301 

Fraud    320 

Hearing    404  et  seq. 

Idiocy,  jurisdiction  in  cases  of 364 

Infancy,  jurisdiction  in  cases  of 364 

Injunctions,  against  proceedings  at  law,  etc 328,     397,    39S 

Interpleaders,  bills  of 332 

Lunacy,   jurisdiction    in 364 

writ  de  lunaticOy  etc 368 

Marshalling    362 

Master,   references  to    406 

Meritorious  consideration,  doctrine  of   293 

Mortgages,  perfect  and   imperfect 298  et  seq. 

Motions     395 

Multifariousness    379 

A'c  eix^eat,  writ  of 398 

Notice,  doctrine  of  311 

Kuisance    334 

Orders,  interlocutory   395  et  seq. 

Parties  to  suits  in  equity 381  et  seq. 

Partition,  bills  for   344 

Partnership,  dissolution  and  winding  Up 348  et  seq, 

( See  Partnership,  post. ) 

Patent    rights    335 

Penalties,  relief  from   296 

Perpetuation  of  testimony 262 

Petitions    395 

Plea,  defence  by    386,     389 

Priorities,   rule  of    309 

Process  in  equity 384 

Receivers,  appointment  of    396 

Re-execution,  equity  for 315 

References,  to  master    406 

Rehearing 413 

Rescission,  equity  for  316,    319 

Set  off   340 

Specific  performance,  equity  for   286  et  seq. 

Testamentary  assets,  administration  of 353  et  seq. 

Testimony,   perpetuation   of 262  et  seq. 

Trade  marks    336 

Trust  deeds    303 

Trustees.     (See  Trusts.) 
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each  subject  is  indexed  separately. 

Pagb 
TVusta,  ordinary  and  charitable,  nature,  creation,  and  administration 

of,  etc IW5  et  aeq. 

Vendor's  lien 303 

Wardship    365 

Waste    ^ ^ 334 

Wife's  equity  for  a  settlement 275 

Witnesses,  commission  to  examine  abroad •  .j^*  •  •862  et  8eq. 
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EVIDENCE  (Pages  425-575). 

Paqi 

Ambiguities    461 

Ancient   documents    531 

Awards    554 

Bill  of  exceptions 570 

Books  of  account  632,  633 

Burden  of  proof,  rules  as  to 472,  565 

Circumstantial   evidence    452,  478 

Confessions     543 

Conspirators 634 

Corpus  delicti   515 

Cross-examination   433,  437,  575  n. 

Discovery    502 

Documentary  evidence   457 

Duress,  etc 462 

Erasures    463 

Estoppels    431,  541,  et  seq. 

in  criminal  cases    543 

Evidence- 
general   view  of    427 

three  great  principles  of 427 

tribunals  passing  on   428 

hearsay 430,  529 

primary  and  secondary   430,  521 

rules  of    430,  521 

same  in  criminal  and  civil  cases 431 

reasonable  doubt 431,  515 

cross-examination    433,  437 

instruments   of    435 

Witnesses : 

who  compelled  to  testify 436 

incompetency,  grounds  of  and  persons  incompetent 438  et  seq, 

form  of  oath    444 

interest    449 

real  evidence    451 

circumstantial  evidence,  illustrations 452 

forgery  of   453  et  seq, 

possession    455 

documentary   evidence    457  et  seq, 

attesting    witnesses    459 

ambiguities     ^ 461 

duress 462 

usage     462 

[1011] 
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bach  subject  is  indexed  sbpabatelt. 

erasures,  etc    *^ 

handwriting,  proof  of   464  et  9eq, 

relevancy     467,    471 

judicial  notice  468 

matters  unnecessary  to  prove ^68 

of  character  469 

impeachment    470 

burden  of  proof,  rules  as  to 472  et  $eq, 

how  much  must  be  proved  475 

Tariance    476 

secondary  rules  of  evidence  477  et  seq, 

direct  and  circumstantial  evidence 478  et  eeq, 

presumptions    479,    480  et  seq, 

fictions  of  fact  and  of  law 480  et  eeq,  482  et  seq. 

presmnptions  in  criminal  law  513  et  eeq, 

corpus  delioti    515 

records,  proof  of  526  et  seq. 

hearsay     430,    52^ 

exceptions  to  rule    530  et  seq. 

words  or  acts  of  third  persons 534  et  seq. 

,        conspirators    534 

opinion  evidence   536 

self  regarding  evidence 538  et  seq.,  544  et  seq. 

•     estoppels     541  et  seq.,  543  et  seq. 

confessions    543 

mistakes    546 

against  public  policy  550  et  seq. 

privilege    550  et  seq. 

res  judicata   553 

awards     554 

plurality  of  witnesses   557  et  seq.. 

proceedings  prior  to  the  trial   > 561 

at  the  trial 563 

inspection  and  discovery  562 

Expert  evidence    536 

Falsus  in  uno,  etc 573 

Fictions  of  law    480,    482 

Fictions  of  fact 485 

Forgery  of  evidence   454  et  seq^ 

Handwriting,  proof  of 464 

Hearsay     430,  529,  et  seq. 

Idiots     441 

Ignorance  of  law    492 

Inspection  of  documents    562,     56$ 
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each  subject  is  indexed  8epabatelt. 

pIoi 

Interlinefttions     463 

Interest,   effect   of    445,  449 

Interiuiti<mal  law   509 

Lunatics    44l 

Maritime   law    511 

Married  women    446 

Moral  certainty 431 

Oath 444 

Opinion  evidence  536 

Order  of  b^inning   565 

Pedigree    531 

Perjury    450,  557 

Photographs     527 

Presumptions    480,  484  et  seq, 

in  criminal  cases  485,  500 

Primary  evidence 521  et  seq. 

Privilege    550 

Public    policy    550 

Real   evidence    451 

Reasonable  doubt 431,  515 

Records,  proof  of  526 

Res  inter  alios  acta 534 

Res  judicata    553 

Secondary  evidence  521  et  seq. 

Self  regarding  evidence   638 

Treason,  proof  necessary   558 

Trial,  proceedings,  prior  to 561 

at  the  trial 563 

Usage     462 

Wills,  proof  of 459,  558 

Witnesses.     (See  Evidence.) 

examination    in   chief 563 

on  voir  dire 563 

cross  examination  of   564,  572 

leading  questions    567 

exclusion  of  564 

impeachment  of 470,  568 

how  many  required 557 

Writings  as  evidence  457  et  seq. 
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NEGOTIABLE  INSTEUMENTS  (Pages  677-618). 

Pacob 

Acceptance,   of   billi ^ ^ 607  et  9eq^  617 

for  honor    613 

of  checks  616 

Accommodation 585 

•'Action,"   defined    617 

Alterations   606 

"  Bank,"  d^ned   617 

"Bearer,"   d^ned    617 

"  BiU,"  defined    617 

Bills  of  exchange,  form  and  interpretation 606 

acceptance    607  et  ieq* 

presentment  for  acceptance  609 

protest  of   611 

acceptance  for  honor « 613 

presentment  for  payment  614 

payment  for  honor  614 

in  a  set 615 

«biU"   defined    617 

Checks,  defined   616 

presentment 616 

certification    616 

not  an  assignment  617 

Consideration   585 

Constmction,  rules 586 

Definitions    617 

Delivery   585,  617 

Discharge  of  liability   604  et  aeq. 

Dishonor,  notice  of    599  et  aeq. 

Forgery     ; 587 

General   provisions    617,  618 

Grace,  days  of 598 

Holder,  rights  of 592,  617 

Holidays     598,  618 

Indorsement     589  et  eeq,,    593,  617 

Instrument   617 

Isjue    617 

Negotiable  instruments,  in  general. 579  et  aeq, 

definitions,  etc.   617 

form  and  interpretation   579 

in  what  States  statute  adopted 579  n. 

statutory  requirements   581 

certain  sum  payable 581,  582 

[1017] 
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each  subject  is  indexed  8epabatelt. 

Negotiable  Insiniments.^^fontinued,  PAOl 

unoondltionally 582  et  seq^ 

when  payable 582  et  aeq. 

to  whom  payable 584,    585 

filling  blanks 585 

delivery   585 

rules  of  construction  586 

who  liable  thereon 587 

signature 687 

consideration 588 

negotiation     589 

indorsement    • 589  et  eeg. 

rights  of  holder    ^ 593 

liability  of  parties 59S 

presentment  for  payment  596 

days  of  grace 598 

holidays  and  Sundays  598 

notice  of  dishonor 699  et  »eq, 

discharge  of   604  et  seq. 

alterations   of    606 

Negotiation 589 

Notice  of  dishonor  599  et  aeq. 

Parties,  liability  of   593 

Payment,  for  honor 614 

"  Person,"  defined 618 

Presentment  of  bills 609,    614 

for   payment    596 

"  Promissory  note,"  defined  616 

Protest     611 

Reasonable  time   618 

Signature    • 587 

Sunday     598,    618 

"Value,"  defined 618 

"Written,"  define^ .^,.., 618 
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PAETNEESHIP  (Pages  620-695). 

Paqi 

Actions,  by  and  against   631,    692 

Admissions  by  partner   6^8 

Agency,  test  of  liability  652 

Articles  of  partnership,  changes  in ...  ^ 664 

Assets,  distribution  of   690,     693 

ATithority  of  partner 639,  640,  662,  677  et  seq. 

Bankruptcy,  of  partner   634,    672 

procedure    693 

Books  of  firm 664 

Common  ownership,  not  partnership 624 

Contribution  and  indemnity  660  et  »eq. 

Cox  V.  Hickman 625 

Creditors,  rights  of   676 

Death,  effect  of    672 

Dissolution  of  firm  and  its  consequences 671,    677 

Expulsion  of  partner 665 

Firm,  the   628 

debts,  liability  for  635,    638 

Fraud,  of  partner 694  et  aeq. 

Good   will    627,  680  et  eeq. 

Guaranty    632 

Holding  out  633 

Insanity  of  partner  674 

L4ind,  as  partnership  property   658 

Lien,  of  partner   679 

Majority,  power  of    662  et  $eq. 

Name  of  firm 684 

Negotiable  instruments,  power  to  make 642 

Notice  of  want  of  authority 647 

Novation     638 

Number  of  partners  628 

Partners  and  partnership,  definitions  and  what  constitutes 621  et  seq. 

Cox  y.  Hickman,  rule  in. 623 

act  to  amend  law  of 623 

number  of  partners   623 

the   firm    628  et  seq. 

actions  against - 631 

guaranty  for  or  to  a  firm 632 

holding  out    633  et  seq. 

retired  partners 635 

firm  debts,  liability  for 635  et  $eq.,  638  et  seq, 

novation    638 

[1021] 
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bach  subject  is  indexed  separately. 

Partners  and  VArtnerBhip— Continued,  Faqm 

power  to  bind  firm  639  et  seq, 

effect  on  power  of  notice 647 

admissions    648 

torts,  fraud    649 

agency,  the  test   652 

trust  fund,  misapplication  of 653 

articles  varied  only  by  consent 654 

partnership  property    655  et  seq. 

interest  of  partner  therein 657 

land  as  partnership  property  658 

partner's  share    659 

contribution  and  indemnity  660  et  seq, 

majority,  power  of  662 

partnership   books    664 

expulsion 665 

duties  of  partners  667  et  seq. 

dissolution,  effect  of   671 

bankruptcy  of  partner    672 

death  of  partner 672 

insanity  of  partner   674 

misconduct  of  partner   675 

rights  of  creditors   , 676 

authority  of  partner  after  dissolution , 677 

rights  of  partners  after  dissolution 679  et  aeq.,  686  et  seq, 

I>artner's   lien    679 

the  good-will    681  et  seq. 

premium    685 

surviving  partners   689 

distribution  of  assets   690,  693 

actions  by  and  against  partners 692  et  seq. 

bankruptcy  proceedings   693 

Partnership  property   665  et  seq. 

land  as    65S 

Partnership  share   659,    663 

Premium     685 

Sharing   profits    625,     627 

gross  returns   624 

Surviving  partners 689 

Torts,  by  partner 647  et  seq. 

Trust  funds   653 
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PLEADING  (Pages  698-807)- 

Paoii 

Ahatcment.     (See  Pleading,  Pleas.)    862 

Aeoount,  action  of,  when  it  lies 704 

Actions,  defined  700  n. 

real,  personal  and  mixed 700,  703 

how  begun   701 

account    704 

debt    704 

detinue    704 

trespass   704 

trespass  on  tbe  case 704 

replevin     , 704 

local  and  transitory   807 

Ad  damnum  849 

Affidavit  of  merits 8S6  n. 

Affirmative  pregnant 835  n. 

Amendm^its 732 

Appearance 710,  712 

Arrest  of  judgment.     <See  Motions.) 

Argumentativeness    836 

Aseumpeit,  when  it  lies 706 

Authority,  allegations  of 823 

Bill  of  exceptions  733 

Burden  of  proof , 736 

Capias  ad  respondendum 709 

Certainty  of  place  803 

time 811 

degree  of  825  n. 

CJolor  in  pleading  778 

Counts,  several   795 

common   796 

Courts,  names  and  jurisdiction ', 700 

Covenant,  when  it  lies 704 

Debt,  when  it  lies 704 

Declaration.     (See  Pleading.) 

Demurrer.     (See  Pleading.)    716,  722 

to  evidence  738 

joinder  in 723 

Demurrer  book   731 

Departure    845 

Detinue,  when  it  lies  705 

Discontinuance    779 

Duplicity.     (See  Pleading.) 790 
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eaoh  subject  is  indexed  separately. 

Paqb 

Ejectment,  when  it  lies 708 

history  of  .... 708 

fiction  in    ..!!..... 708,     714 

Error,  writ  of 738,  753  et  seq. 

coram  nohxB  , 753 

Estoppel.     (See  Precedents.)    842 

Execution    , ^ ^  .^ 762 

Fiction,    in    ejectment 708,    714,    856 

General  issue  (see  Pleading)  in  the  several  actions. 765  et  aeq. 

Imparlances    730 

iMue     725,     731 

roll 733 

tender   of    ....-•. ...m..- 785 

acceptance  of  786 

(see  Pleading.) 

Judicial  notice 829  et  mq. 

Judgments,  kinds  of,   etc 746  et  aeq. 

Motions  in  arrest  of  judgment 742 

for  judgment  non  ohatante  veredioto ^..,.^ 742 

Karnes  of  persons,  all^ations  of 814 

Negative  pregnant    835 

New  assignment 788  et  seg. 

yul  tiel  record,  plea  of 744 

Obscurity,  rules  to  prevent 834 

Order  of  pleading 850  et  aeq. 

Oyer    720,  727  et  $eq.^ 

(See  Profert.) 

Paper  Book 731 

Pleading,  objects  of 699 

defined   699 

actions,  proceedings  in 700 

divisions  of  700  et  aeq. 

originally   oral 711 

now  written  713 

declaration 714 

demurrer    716,     722,    726,     758 

pleas  dilatory  and  peremptory 717 

to   jurisdiction 718 

'    in  abatement   718  et  aeq, 

in   bar    721,     757 

aimiliter    724 

replication    724 

rejoinder 725 

issue  725 
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EACH  SUBJECT  IS  INDEXED  8EFABATELT. 


Pleading — Continued.  Page 

puis  dar,  cont 726 

amendments     732,     733 

repleader  743 

nul  tiel  record 744 

principal  rules  of 756  ei  acq, 

for  the  production  of  an  issue 757 

demurrer,  considered   75S 

general  and  special   758  ei  $eq. 

whether  to  demur  or  plead 763 

traverses    764 

>         general  issues 765  et  $eq,,    864 

form  and  effect  of   765  ei  seq, 

by  way  of  traverse • 771  ei  aeq, 

in  confession  and  avoidance 777 

color  in  pleading   778 

nature  and  properties  of  pleadings  in  general;  rules 779 

protestation    780  ei  aeq. 

new  assignment 783 

tender  of  issue   785 

acceptance  of  issue   786 

traverses 787  ei  aeq. 

inducement 788 

aggravation 788 

not  too  narrow 788 

or  too  wide   789 

duplicity    790  ei  aeq. 

several  counts   795 

common  counts   796 

several  pleas 796 

when  not  allowable  both  to  plead  and  demur 800,    803 

certainty    803 

of  place  803 

venue  804  ei  aeq. 

local  and  transitory  actions 807 

certainty,  rules  as  to 811  ei  aeq^ 

of  time 811 

videlicei 811 

quality,  quantity  and  nature 812 

names  of  persons,  how  specified 814 

allegation  of  title    Sie  et  aeq. 

.  allegation   of   authority    823 

general  rule  as  to  certainty 825  et  aeq. 

'  •       three  degrees  of 825  n, 

things  not  necessary  to  allege 829  ei  aeq. 


Digitized  by  VjOOQ IC 


1028  Indkx  to  Pleading. 

each  subject  is  iitoexed  sepabatelt. 

Pleading — Continued.  Paoi 

obscurity,  rules  to  prevwit 834 

construction  in  case  of 835 

argumentativeness,  rule  as  to 836 

alternatives     837 

recitals 837 

legal  effect   833 

precedents  to  be  followed  888  et  aeg. 

oommencements  and  conclusions   838  et  $eq, 

bad  in  part  844 

departure    845 

general  issues  should  be  so  pleaded  846 

eorplusage    847 

miscellaneous   rules    848 

recital  of  original  writ 848 

ad  damnum  clause  849 

order  of  pleading   860,  853 

defence 851 

abatement,  better  writ   853 

verification 853 

•profert  of  deed   853 

entitling  of   855 

should  be  true   856 

Pleas,  kinds  of 717  9t  aeq. 

puis  dar.  cont 726 

(See  Pleading.) 

Precedents,  should  be  followed 838 

declarations    716,     716,  796 

demurrers 717 

pleas 718,     719,     721,     722,     729,     765,  771 

similiter    733,  724 

replication    724,     765,     772,     774,     7«1,  783 

rejoinder     725 

profert  and  oyer    729 

po8tea 737 

verdict   737 

judgment    750 

general   issue 765,  864 

special  traverse  772 

protestation    781 

commencements  and  conclusions   839  et  $eq, 

in  estoppel   842 

Real   actions,   obsolete    703,  704 

Bebutter  and  sur-rebutter 725 

(See  Pleading.) 
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EACH  SUBJECT  IS  INDEXED  SEPAKATELT, 


PA(» 

Kejoinder   and   sur-rejoinder 725 

(See  Pleading.) 

Repleader    743 

Replevin,  when  it  lies  707 

Replication     724 

(See  Pleading,  Precedents.) 

Rules  of  pleading,  principal 757  et  mq, 

(See  Pleading.) 

Surplusage 847 

Title,  allegations  of  816  ei  seq. 

Traverses     764,  771 

(See  Pleading.) 

Trespass,  when  it  lies 705^ 

Trespass  on  the  case,  when  it  lies 705. 

Trials,  kinds  of 734  et  aeq,,  745. 

new  trials 737,  741 

by  jury   735 

Process,    judicial    709 

capi€ia    709 

Profert 727  et  seq.,  853 

(See  Oyer.) 

Protestation     780,  794 

Quality,  allegations  as  to 814 

Quantity,  allegations  as  to 814 

Trover,  when  it  lies 707 

Value,  allegations  of   814 

Venire  faciae    734,     741,     744,  806 

Venue    804 

Verdict    73fe 

special    739- 

aider  by    763. 

(See  Precedents.) 

View    727 

Writs,  original    701  et  eeq, 

of  error   738,  753. 

(See  Capias,  Process.) 
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TOETS  (Pages  860-987). 

Page 
Abatement.     (See  Remedies.) 

Accident   890,  966 

Act  of  God   970 

Actions.     (See  Trespass,  Trover,  etc.) 

Acts  of  State 880,  889 

Agents,  torts  by   873  et  aeq,,    875,     932,  943 

Animals,   damage  by    873,  972 

Ashby  V.  White  899 

Assault  and  battery 906  et  seq. 

Assumpsit,  waiving  tort  and  suing  in 982 

Authorized  acts   880,  889 

Bailees,  estoppel  of   943 

Breach  of  promise  of  marriage 987 

Capacity  to  commit  torts 868 

Children,  accidents  to  966 

Common  carriers   873,  979 

Conspiracy    935 

Contract,  relation  to  torts 978  et  seq,,  980  et  seq.,  984  et  «cg. 

Contribution  and  indemnity 903 

Conversion 941 

Corporation,  capacity  of  869 

liable  for  malicious  wrongs  934 

Damages,  kinds  of  and  measure  of 898  et  seq,,  914,    959,  986 

Death,  effect  of 870 

Deceit    926  et  seq. 

Defamation     913 

slander 913,  914 

libel 913 

malice 917 

Diligence     866 

Duties,  common  law  and  statutory 865.     902,     937,    969,  974 

Easements,  wrongs  to 946 

Enticement,  seduction,  etc 910 

Executive   acts    884 

Explosives 973 

False  imprisonment    908  et  seq. 

Family  relati<ms,  injuries  to 910  et  seq. 

Fellow  servant    878 

Fire,   fire-arms,   etc 973 

Fraud    878,    926  et  seq.^  932 

Immediate  cause  866 

Indemnity  and  contribution  903 
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EACH  SUBJECT  IS  Iin>EXED  8EPABATELT. 


PAfflB 

Independent  contractors    875 

Indernmur  y.  Dames   973 

Infants,    capacity   of. 869 

Inn   keepers    979 

Joint  torts   903 

Judicial  acts 882 

quasi-judicial  acts   885 

Justification  and  excuse 947 

Legislative   authority    889 

Libel    913 

License    891,     947,  978 

Lien  at  common  law   944 

Locality  of  torts  904 

Lord  Campbell's  Act 871 

Lord  Tenterden's  Act 931 

Maintenance,  proof  of  936 

Malice    ^ 917,    934,  935 

Malicious  wrongs    935 

Malicious  prosecution    934 

Married  woman,  capacity  of 869 

Names    891,  933 

Necessity,    works   of 888,  893 

Negligence    ^ .961  et  9eq, 

contributory •«.•....• 965 

of  servants   ^ 876 

Nuisance    953  et  9eq, 

Parental  authority  887 

Poisons    974 

Possession,  wrongs  to  937,  938 

Privilege  and  communications    922  et  eeq. 

Process,  justification,  under    950 

abuse   of    934 

Publication 917 

Keversion,  injuries  to   939 

Scott  V.   Shepherd    867 

Seduction,  wrong  of   910 

Service,  right  to 910  et  acq. 

Six  Carpenters'  Case,  rule  in 952 

Slander    913  et  aeq. 

Squibb  Case    867 

Statute  of   limitations    905 

Survivorship,  of  right  of  action 872 

Trade  marks    933 
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BACH  SUBJECT  IS  INDEXED  SEPARATELY. 


Paqb 

Torts,  general  nature  of 86X 

personal  wrongs   861 

to   property    862 

to  persons,  estate  and  property 862 

definition    864 

principles  of  liability   865 

duties    865,  902 

diligence 866 

immediate  cause   866 

natural  and  probable  consequence  868 

personal  capacity    868 

infants  and  married  women 869 

corporations    869 

eflfect  of  death 870 

Lord  Campbell's  act    871 

agents,  liability  for  and  of 873  et  seq, 

common  carriers  873 

dangerous  animals   873 

ratification    874 

of  servants  875 

contractors    875 

negligence  of  servants    876 

frauds    878 

fellow  servants , 878 

exceptions  to  liability  880  et  seq. 

acts  of  state 880 

judicial  acts   882,  885 

executive  acts    884 

parental  authority   887 

neceasity    888,  893 

authorized   acts    888,  889 

accident   890 

common   rights    890 

license    891 

defence  . . .  .• 894 

Sunday  laws 89."5 

remedies   for    896 

by  one's  own  act 897 

actions  for  damages   897,  898 

Ashley  v.  White   899 

joint  wrong  doers    903 

indemnity  and  contribution   903 

locality  of 904 

limitation  of  time   905 
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EACH  SUBJECT  IS  INDEXED  SEPABATELY. 


Torts — Continued.  Page 

assault  and  battery 006  et  seq. 

itAse   imprisonment    908  et  seq, 

to  family  relations   010  et  seq, 

defamation    913  et  seq. 

slander   913,    914 

libel    913 

malice 917 

publication    917 

exceptions  to  liability  919 

deceit  and  fraud , 926  et  seq, 

by  agents   932 

Lord   Tenterden's  Act 931 

slander  of  title 933 

abuse  of  process   934 

malicious  prosecution    934 
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